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The purpose of the article is to characterise certain issues of adaptation of national legislation in the
field of atmospheric air protection to the requirements of the European Union. Research methods: the
chosen topic of scientific research requires the use of various scientific methods and approaches to obtain
high-quality results. Therefore, the following research methods were used to solve the tasks: analysis;
systematic method; analytical method, etc. Results: in accordance with the provisions of the current
regulatory legal acts in the field of atmospheric air protection, the main legal mechanisms of state regulation
of atmospheric air protection are regulation and standardisation in the field of atmospheric air protection.
Discussion: regulation of the location of facilities and sources of air pollution, conducting state
environmental and other examinations of facilities that have a significant impact on the environment and
human health, the permitting procedure for state authorisation of activities that may be accompanied by
emissions into the environment, establishment of sanitary protection zones around enterprises that are a
source of impact on the environment and people.

The author concludes that an important place in the protection of atmospheric air is occupied by
technical standards. In many cases, environmental legislation contains references to technical regulations,
sanitary norms, environmental quality standards, maximum permissible concentrations of pollutants in
natural objects, etc...

Key words: instruments of the administrative and legal mechanism; ensuring atmospheric air protection;
airspace safety.

Problem statement and its relevance. Deter-
mination of air quality standards is carried out on
the basis of special principles that apply to all is-
sues regulated by EU environmental law [1, p. 82].
These principles are enshrined in the founding trea-
ties of the European Communities and the Europe-
an Union and in secondary law regulations.

It is important to note that it is the best achieva-
ble levels of impacts associated with the use of the
best available technologies that are of practical im-
portance for the rationing process. The list of the

best available technologies only justifies and con-
firms the achievability of such levels. At the same
time, the establishment of mandatory standards
based on the best available technologies does not
cancel the requirements for compliance with envi-
ronmental quality standards.

Summary of the main research material. The
basis of European legislation in the field of air qual-
ity is the directives of the Council and the decisions
of the Council of the EU. These tools can be rough-
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ly broken down into: a) ambient air quality stand-
ards (limit values and guidelines); b) requirements
for product quality control and material handling;
¢) Monitoring and exchange of information.
Ambient air quality standards include [2]:
Framework Directive 96/62/EC (and daughter Di-
rectives 2004/107/EC, 2002/3/EC, 2000/69/EC and
1999/30/EC) establishes the basic principles of a
general strategy for determining and setting ambi-
ent air quality targets in order to avoid, prevent or
reduce harmful effects on the human body and the
environment, as well as the basic principles for as-
sessing ambient air quality in the Member States of
the European Union, informing the public, especial-
ly about dangerous limit values, and improving air
quality where it is unsatisfactory. The directive
aims to revise European legislation on the presence
of pollutants that pose a risk to human health. Sub-
sidiary  Directive 1999/30/EC  repeales Direc-
tives 80/779/EEC, 82/884/EEC and 85/203/EEC.
Subsidiary  Directive 2002/3/EC  repeales Di-
rective 92/72/EEC; Directive 2001/81/EC sets na-
tional emission quotas for pollutants leading to
acidification and eutrophication, as well as harmful
to the ozone layer, in order to ensure more com-
plete protection environment and human health
from negative consequences; Directive 96/61/EC
(as amended) deals with Comprehensive Measures
for the Prevention and Control of Pollution (IPPC).
This Directive aims to prevent and minimise emis-
sions into the air, water and soil, as well as emis-
sions of waste from agricultural and industrial ac-
tivities in the countries of the European Communi-
ty. It provides for measures aimed at achieving a
high level of environmental protection. This docu-
ment regulates the types of industrial and agricul-
tural activities that result in significant environmen-
tal pollution, such as energy, production and pro-
cessing of metals, mining, chemical industry, waste
management and disposal, animal husbandry, etc.
Requirements for product quality control and
material handling include the following docu-
ments [3]: Directive 99/13/EC on emissions of vol-
atile organic compounds from the use of organic
solvents;  Directive 98/70/EC  (as  amended
2000/71/EC) on the quality of petrol and diesel
fuel; Directive 93/12/EEC (as amended 99/32/EC)
on the sulphur content of liquid fuels; Di-

rective 94/63/EC on emissions from the storage and
marketing of petrol and motor fuels; Di-
rective 99/94/EC on fuels and CO2 emissions from
new passenger vehicles; Decision 2002/159/EC on
fuel quality data; Decision 2002/529/EC on the
conduct of a survey on the implementation of Di-
rective 99/13/EC; Decision 88/540/EEC on the
Montreal Protocol on (on the thinning of the ozone
layer); Directive 70/220/EEC (as amended) on the
harmonisation of the legislation of the Member
States in the field of measures to combat air pollu-
tion from vehicle emissions; Directive 88/77/EEC
(as amended) on the harmonisation of the legisla-
tion of the Member States in the field of measures
to counteract air pollution by gaseous emissions
arising from the operation of diesel engines in-
stalled on vehicles; Directive 97/68/EC (as amend-
ed) on the harmonisation of the legislation of the
Member States in the field of measures to counter-
act air pollution by gaseous and bulk emissions
arising from the operation of internal combustion
engines  installed on  non-vehicles;  Di-
rective 2000/25/EC (as amended) of the European
Parliament and of the Council of 22 May 2000 on
measures to prevent and counteract emissions of
gaseous and bulk pollutants arising from the opera-
tion of engines of agricultural and forestry tractors;
Directive 2001/80/EC laying limits on the emission
of certain pollutants into the air by large combus-
tion units.

Certain provisions of Directive 2008/50/EC are
subject to legislative consolidation by Ukraine, in-
cluding those related to the regulation of ambient
air quality. Such a requirement was defined in An-
nex XXX to Chapter 6, Section V of the Associa-
tion Agreement between Ukraine and the European
Union, enshrined in the National Strategy for Ap-
proximation of Ukrainian Legislation to EU Law in
the Field of Environmental Protection, which con-
sists in bringing the country’s legislation in line
with the requirements of EU law and the practical
implementation of EU requirements and standards,
and detailed in the Order of the Ministry of Nature
Protection and Natural Resources on EU Imple-
mentation Action Plans of 15 October 2014,
No. 317 [4].

In accordance with paragraph 12 of this Order,
the Ministry of Environment, the State Emergency
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Service and the State Sanitary and Epidemiological
Service are responsible for the development and
submission to the Cabinet of Ministers of Ukraine
of draft regulations in order to implement the provi-
sions of Directive 2008/50/EC of the European Par-
liament and of the Council of May 21, 2008 on am-
bient air quality and cleaner air for Europe with a
deadline of December 2017, in terms of measures
by the end of 2017.

The Basic Approximation Plan, approved by the
Order of the Ministry of Ecology and Natural Re-
sources of Ukraine dated December 17, 2012
No. 659, issued two years earlier, contains a de-
tailed list of areas to be amended accordingly in ac-
cordance  with  the  provisions of Di-
rective 2008/50/EC. One of these areas is the regu-
lation of air quality.

This document stipulates that within three years
after the entry into force of the Association Agree-
ment between Ukraine and the EU, the authorized
bodies are obliged to amend the current regulations
regarding: assessment of air quality; creation of a
system for assessing air quality in relation to pollu-
tants and criteria for this assessment; establishment
of limit indicators of pollutants about which the
public must be informed; establishing indicators of
pollutants to be achieved in the future; approval of
measurement systems (methods, equipment, net-
work of sampling points and laboratories); devel-
opment of air quality plans for areas and agglomer-
ations in which pollutant levels exceed or are at risk
of such exceedance.

There are provisions in Ukrainian legislation on
the implementation of measurements and ensuring
their accuracy, but there are no fixed requirements
for the need to constantly analyze the methods of
evaluation. In the current legislation, there are no
lower and upper thresholds for assessing the quality
of atmospheric air in relation to sulfur dioxide, ni-
trogen dioxide and nitrogen oxides, particulate mat-
ter, lead, benzene and carbon monoxide. However,
the current Ukrainian legislation does not currently
contain all the requirements of Di-
rective 2008/50/EC.

Fulfillment of the requirements for the adapta-
tion of domestic legislation is impossible without
harmonizing the terminological base, because it is a
clear conceptual and categorical apparatus that en-

sures effective unification, harmonization or con-
vergence of legislation, its compliance with Euro-
pean standards and traditions, and the development
of a stable system of legal concepts and terms is a
prerequisite, one of the priority areas of legal re-
form. Only such a system can ensure the approxi-
mation of legislation, its uniform interpretation, as
well as the correct application of legal norms.
When analyzing the specifics of the terminology of
European legislation in the field of air regulation,
first of all, attention should be paid to how the con-
cepts of “standard" and "normative" correlate.
Based on the results of the analysis of legislative
norms, it is possible to identify a certain identifica-
tion of these concepts, even some terminological
synonymy.

It is the Directive 2008/50/EC on ambient air
quality and cleaner air for Europe that can provide a
more detailed idea of the peculiarity of the concep-
tual and categorical apparatus of the EU in the area
under study.

A mechanism for providing information on the
state of the environment has been created in
Ukraine. However, the current legislation does not
require informing the public about the concentra-
tions specified in paragraph 1 of Art. 7 of Di-
rective 2004/107/EC of substances. Therefore, it is
necessary to regulate the procedure for bringing in-
formation to the attention of the population, as re-
quired by Art. 7 of Directive 2004/107/EC. A high
level of environmental protection is one of the pri-
ority tasks in adapting the legislation of Ukraine to
the legislation of the European Union. The re-
quirements for the adaptation of the legislation of
Ukraine to the EU legislation are determined by the
Strategy of the State Environmental Policy of
Ukraine for the period up to 2020 and the National
Action Plan for Environmental Protection for 2011-
2015, the Basic Plan for the Adaptation of Envi-
ronmental Legislation of Ukraine to the Legislation
of the European Union (Basic Approximation
Plan), as well as the Association Agreement be-
tween Ukraine and the EU. The legislation of
Ukraine in the field of air protection and quality
partially complies with the provisions of EU legis-
lation. Thus, despite different approaches to setting
air quality standards, most of the pollutants regulat-
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ed by European legislation are also enshrined in
domestic legislation.

According to the Resolution of the Cabinet of
Ministers of Ukraine "On Approval of the List of
the Most Common and Dangerous Pollutants,
Emissions of Which into the Atmosphere Are Sub-
ject to Regulation” dated November 29, 2001,
No. 1598, the most common pollutants are nitrogen
oxide, dioxin and other sulfur compounds, carbon
monoxide, ozone; Hazardous pollutants include
metals and their compounds, organic amines, vola-
tile organic compounds, persistent organic com-
pounds, chlorine, bromine and their compounds,
fluorine and its compounds, etc.

As already mentioned, the air quality standards
in the legislation of Ukraine are represented by the
MPC standards, which are enshrined in the State
Sanitary Rules for the Protection of Atmospheric
Air of Settlements.

However, despite a fairly extensive system of
environmental quality standards, not all aspects are
brought in line with the requirements of EU envi-
ronmental legislation. In particular, according to the
conclusions of the Ministry of Ecology and Natural
Resources of Ukraine on the state of harmonization
of Ukrainian legislation with the requirements of
EU law, the content of particulate matter (PM 2.5)
in the ambient air remains insufficiently regulated
and there is no regulation of all types of dust de-
fined by Directive 2008/50/EC.

It is worth emphasizing that the legal protection
of atmospheric air in Ukraine is based on a fairly
extensive system of normative acts of various legal
force. The legal basis for the use and protection of
atmospheric air is the Constitution of Ukraine,
where Article 13 proclaims the right of ownership
of the Ukrainian people to atmospheric air, as well
as the right to use it. The norms of the Constitution
are fundamental, general to those norms contained
in environmental laws, first of all, in the Law of
Ukraine "On Environmental Protection” dat-
ed 25.06.1991 Ne 1264-XIl.

The above-mentioned norms belong to the gen-
eral principles on which the ecological and legal
protection of atmospheric air is carried out. The
norms of the Constitution are the norms of direct
action and it is on the basis of the norms of the
Constitution of Ukraine and in strict accordance

with them that all other legislative acts, including
those regulating the issues of legal protection of
atmospheric air, are adopted. The Law of Ukraine
"On Environmental Protection™ is one of the com-
plex environmental laws that contain norms for the
protection of atmospheric air. It is decisive for the
entire field of environmental law, since it contains
many provisions of a fundamental nature, thereby
establishing the main directions of state policy in
the field of interaction between society and nature.

Legal, organizational and environmental re-
quirements in the field of protection and use of at-
mospheric air are determined by the Law of
Ukraine "On Air Protection" dated 16.10.1992,
Ne 2707-XI11 [5], adopted in a new edition
on 27.07.2022. The Law defines general provisions,
as well as regulates issues of standardization and
regulation in the field of air protection, organiza-
tional and legal measures for air protection, com-
pliance with legal requirements in the design, con-
struction and reconstruction of industrial facilities.
A significant place in the law is given to the issues
of regulation of relations in the field of air use, the
economic mechanism for ensuring its protection
and control, state accounting and monitoring of air
protection, as well as issues of offenses in relation
to atmospheric air and responsibility for them and
international relations in this area. Thus, this law
acts as a direct basis for the organization of air pro-
tection.

Norms for the protection of atmospheric air are
contained in other specialized legislative acts. In
particular, in the Law of Ukraine "Fundamentals of
the Legislation of Ukraine on Health Care" dat-
ed 19.11.1992 Ne 2801-XII [6] in terms of: estab-
lishing requirements for environmental protection
as an important prerequisite for human life and
health, establishing uniform sanitary and hygienic
requirements in Ukraine for planning and develop-
ment of settlements, cleaning and neutralization of
industrial and municipal emissions, etc., in the Law
of Ukraine "On the Fundamentals of Urban Plan-
ning" dated 16.11.1992 Ne 2780-XI11 [7] in terms of
ensuring environmental safety in the implementa-
tion of planning and development of territories, in
the Law of Ukraine "On Ensuring the Sanitary and
Epidemic Welfare of the Population” in terms of
establishing hygienic requirements for atmospheric
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air in settlements, air in industrial and other premis-
es, in the Law of Ukraine "On Transport" dat-
ed 10.11.1994 Ne 232/94-VR in terms of environ-
mental protection, including atmospheric air, during
the operation of transport, location of transport fa-
cilities, in the Law of Ukraine "On Road Transport"
dated 05.04.2001 Ne 2344-111 in terms of land use
by road transport and standardization and certifica-
tion in road transport aimed at environmental pro-
tection, in the Law of Ukraine "On Pesticides and
Agrochemicals” dated 02.03.1995 Ne 86/95-VR in
terms of establishing requirements for the safety of
human health and the environment in the imple-
mentation of activities, related to pesticides and ag-
rochemicals, in the Law of Ukraine "On Environ-
mental Impact Assessment” of 23.05.2017 Ne 2059-
V111 [8], which is carried out in order to prevent the
negative impact of anthropogenic activities on the
state of the environment and human health, as well
as to assess the degree of environmental safety of
economic activity and the environmental situation
in certain territories and facilities.

A significant number of normative legal acts in
the field of air protection are resolutions and orders
of the Cabinet of Ministers of Ukraine. One of the
main legal means of air protection is the state sys-
tem of environmental quality monitoring - a system
of observation, collection, processing, transmission,
storage and analysis of information on the state of
the environment, forecasting its changes and devel-
oping scientifically based recommendations for de-
cision-making on prevention of negative changes in
the state of the environment and compliance with
environmental safety requirements. The Resolution
of the Cabinet of Ministers of Ukraine dat-
ed 13.12.2001 Ne 1655 approved the Procedure for
state accounting in the field of air protection.

The Procedure defines a unified system of state
accounting in the field of air protection of objects
(enterprises, institutions, organizations and citizens
- subjects of entrepreneurial activity) that produce
or may have a harmful impact on human health and
on the state of atmospheric air, types and volumes
of pollutants emitted into the atmosphere, types and
degrees of influence of physical and biological fac-
tors on its state. The Resolution of the Cabinet of
Ministers of Ukraine dated 13.03.2002 Ne 299 "On
the Procedure for the Development and Approval of

Standards for Environmental Safety of Atmospheric
Air" establishes a mechanism for the development
and approval of scientifically based standards for
environmental safety of atmospheric air in order to
avoid, reduce or prevent the negative consequences
of air pollution.

To assess the state of air pollution in places of
permanent or temporary stay of people, standards
of environmental safety of atmospheric air are es-
tablished, which include: standards of air quality;
maximum permissible levels of acoustic, electro-
magnetic, ionizing, and other types of influence of
physical and biological factors on the state of at-
mospheric air in settlements. Standards are devel-
oped taking into account the requirements of inter-
national standards, norms, recommendations, taking
into account the degree of influence of physical and
biological factors on the population, their maximum
permissible levels, concentrations of pollutants es-
tablished by the Ministry of Health, climatic condi-
tions, the possibility of transboundary transfer of
pollutants, etc. As for the harmful effects of physi-
cal and biological factors on the atmospheric air,
rationing is carried out in accordance with the Res-
olution of the Cabinet of Ministers of Ukraine dat-
ed 13.03.2002 No. 300 "On the Procedure for the
Development and Approval of Standards for the
Maximum Permissible Level of Influence of Physi-
cal and Biological Factors of Stationary Sources of
Pollution on the State of Atmospheric Air".

Conclusions. An important place in the protec-
tion of atmospheric air is occupied by technical
standards. In many cases, environmental legislation
contains references to technical regulations, sani-
tary norms, environmental quality standards, max-
imum permissible concentrations of pollutants in
natural objects, etc. A special group of legal acts
consists of the State Standards of Ukraine (DSTU),
State Sanitary Norms (SSN), industry standards,
state construction norms and rules, etc. State stand-
ards are mandatory, and on their basis the relevant
standards in the field of air protection are devel-
oped.

In accordance with the provisions of the current
normative legal acts in the field of air protection,
the main legal mechanisms of state regulation of air
protection are rationing and standardization in the
field of air protection, regulation of the location of
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objects and sources of air pollution, state environ-
mental and other examinations of objects that have
a significant impact on the environment and human
health, the licensing procedure for state authoriza-
tion of activities, which may be accompanied by
emissions into the environment, the establishment
of sanitary protection zones around enterprises,
which is a source of impact on the environment and
people.

It is also possible to distinguish such tools as ac-
counting and monitoring the quality of atmospheric
air and monitoring the state of the air by the state
and the polluters themselves. These mechanisms
and instruments of state regulation make it possible
to preserve atmospheric air from excessive expo-
sure to pollutants and other interference, as well as
to carry out state management of the use of atmos-
pheric air. In general, the State Administration in
the field of air protection is carried out by the Cabi-
net of Ministers of Ukraine, the Ministry of Ecolo-
gy and Natural Resources of Ukraine, the Ministry
of Health of Ukraine, and local self-government
bodies. The legislation also provides for the possi-
bility of applying organizational and economic
measures for the protection of atmospheric air,
which include environmental tax, compensation for
losses caused as a result of violation of the legisla-
tion on air protection, provision of tax, credit and
other benefits to business entities in case of intro-
duction of low-waste, energy- and resource-saving
technologies, implementation of other environmen-
tal measures aimed at reducing emissions in the at-
mospheric air and reduction of the level of influ-
ence of physical and biological factors on the air,
participation of the state in the financing of envi-
ronmental measures and construction of environ-
mental facilities.

Summarizing the above, it is expedient to point
out that the instruments of the administrative and
legal mechanism for ensuring air protection and air-
space safety include: rationing and standardization
in the field of air protection; regulation of the loca-
tion of objects and sources of air pollution; con-
ducting state ecological and other examinations of
objects that have a significant impact on the envi-
ronment and human health; permissive procedure
for state authorization activities that may be ac-
companied by emissions into the environment; es-

tablishment of sanitary protection zones around en-
terprises, which are a source of impact on the envi-
ronment and people; accounting and monitoring of
air quality and control over the state of the air, etc.
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Memoro cmammi € xapakmepucmuka OKpemum RUMAHHAM adanmayii HayioOHAIbHO20 3aKOHOO0ABCMEa Y
cghepi oxoponu ammocgheprozo nosimps 00 umoe €gponeticvkozo Corosy. Memoou 0ocnioxyncenus: obpana
mema HAyK08020 00CHI0NHCEHHS NOMPeOYE 3aCMOCYBANHS PISHOMAHIMHUX HAYKOBUX Memo0ig i nioxoodie 0
OMpUManHs AKICHUX pe3yromamis. Tomy 015 supiulenHs NOCMAsIeHUX 3a80aHb GUKOPUCAHO MAKL Memoou
00CHI0JCEHHSA: AHANI3; CUCMEMHUL Memo0, aHamimudynul mowo. Pesynemamu: 8ionogioHo 00 noniodiceHsb
OIIOYUX HOPMAMUBHO-NPABOBUX AKMIB 8 2ANY3i OXOPOHU aAMMOCEHEpPHO20 NOGImps, OCHOBHUMU HPABOSUMU
MEXAHIZMAMU  0EPIUCABHO20  PecyTt08AHHSL  OXOPOHU AMMOCQEpHO20 NOoGImpsi € HOPMYBAHHA MdA
cmanoapmuzayis 8 2anysi 0XopoHu ammocgheprozo nosimps. Q02060peHHA: pe2YN08AHHSA DO3MIUeHHS
00 ’exmis ma Ovicepen 3a0pYOHeHHsE AMMOCPHEPHO20 NOGIMPSL, NPOBEOCHHSL OEPHCABHOL eKONOSIUHOL ma IHWUX
excnepmu3 00 '€kmis, Wo Maroms 3HAYHUL 6NJIUE HA O0GKILISL ma 300p08 s odel, 0036IIbHULL NOPIOOK
CAHKYIOHYBAHHSL 0epIcasoio  OISIbHOCMI, W0 MOdCe CYRPOBOOANCYBAMUCT GUKUOAMU 6 HABKOIUUHE
cepedosuiye, BCIMAHOGIEHHS CAHIMAPHO-3AXUCHUX 30H 00BKOA NIONPUEMCIME, WO € 0JICEPesioM GNIUBY HA
006K ma 1ooell.

Kntouosi cnosa: incmpymenmu aOMIHICMPAmMuBHO-NPABO8020 MeXAHI3MY, 3a0e3neyeHHsi O0XOpPOHU
ammocgepnoo nosimps, 6e3nexa nOGIMpPsIHO20 NPOCMOPY.

Cmamms naditiuna 0o pedaxyii 19.05.2024
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IMPABOBI ACIIEKTH 3AXUCTY TBAPUH: MIZKHAPOJIHI CTAHIAPTU TA
YKPATHCBKA 3AKOHOJIABYA BA3A
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Memoto cmammi € Xapaxmepucmuxa MiHCHAPOOHO20 MAd HAYIOHAIBbHO20 3AKOHO0A8cmea y cghepi
3aXUCTHY MBApUH  8i0 IHCOPCMOKO20 NOBOOJNCEHHS, NPOBOONCEHHSI UYb02O OOCTIONCEHHsT NOAA2AE Y
KOMWJIGKCHOMY AHQLI3i Ma NOPIGHAHHI YKPAIHCOKUX Md MINCHAPOOHUX CMaHOapmis y cgepi 3axucmy
MEAPUH, a MAKONC y OOCHIONCEHHI MAKOI 8aMCIUBOI MA AKMYANLHOI meMu, 5K 3aXUCM Npas MeEaApuH.
Memoou oocnioxncennsn nonsearmv 8 aHaxizi 3aKOHO0ABCEA YKpainu ma MINCHAPOOHUX CMAHOAPMIE
Wooo 3axucmy mMeapuH, wob GUAGUMU NPOLATUHU MA MOMNCIUBOCHI 0N HOOATLULO20 BOOCKOHANEHHS
npaeoeozo pecynoganus y yii cqhepi. Jlocniodcenns cnpamosane Ha aHaniz 6RPoBA0ICEHHs MINCHAPOOHUX
CMAanHOapmia y 6HYMPIUHE 3aKOH0OABCMB0 YKpainu ma oyinKy e@exmueHocmi ixuboeo 3acmocy8anis Ha
npaxmuyi. Kpim moeo, 6 pamxax docnioxcenus 6yoe susueHo 0oceid kpain €gponeticokoeo Corwsy y yiil
cghepi Onst i0enmugbikayii Kpawux nPaAKmuK ma MONCIUBUX ULTAXI8 YOOCKOHANEHHS 3AKOHO0A6Ccmaa YKkpainu.
Pesynomamu: ananiz 3axonodascmea YKpainu ma MIdCHAPOOHUX CMAHOAPMIE NOKA3A8 NPOSATUHU Y
peanizayii 3axucmy meapun i 6usHa4Uu@ nompedy y 600CKOHANEHHI 3AKOHOO0A8CMEA 01 NOKPAWEHHS YMO8
IXHbO2O JHCUMA MA 3AXUCMY 6i0 HCOPCMOKO20 N0BOOMNCeHHs. Pesynvmamu ceiouams npo neoOXionicmo
WBUOKUX | ehekmuUusHUX 3aX00i6 015 3a0e3neueHHss QOMPUMAHHS 3AKOHI8 A MIJICHAPOOHUX CIMAHOAPMIE 3
0XOpoHU meapuHHozo ceimy. 062060peHHA: aHANi3 3AKOHOOABCMBEA MA MINCHAPOOHUX CMAHOAPMIE
CEIOUUMb NP0 8ANCIUBICMb NOOATLULOZ0 BOOCKOHAAEHHS 3AKOHO0A6CMEA Yy c@hepi 3axucmy meapun 8
Yxpaini. Bpaxosyiouu npocarunu ma HeOONiKU, 6ANCIUEO POPOOUMU A 6NPOBAOUMYU  eheKmUBHI
MEXAHI3MU KOHMPOTIO, WO 0038015Mb 3d0e3neuumuy OOMPUMAHHA HOPM MaA CMAHOApPMI8, d MAKONC
NOKPAWUMU YMOBU HCUMML MBAPUH  3aN00i2mu IXHbOMY HCOPCMOKOMY HOBOONCEHHIO.

Knrouosi cnosa: Obaiinuse cmagieHHs 00 MEAPUH, MIJNCHAPOOHI BUMO2U, 30epedCeHHsT NPUpooU;
eKONI02IYHULL OANAHC, HCOPCOKE NOBOOJNCEHHS 3 MBAPUHAMU, NpA8a MEApuH, ONa2ONONyuYsl MEAPUH,
VMPUMAHHS OOMAWHIX YII00IeHYi8, 3aXUCT NPAE MEAPUH.

ITocTanoBka mpo0JieMn Ta ii aKTyaldbHiCTb. Y
Cy4acHOMY CBITI YKpaiHa CTHKAa€ThCS 3 HHU3KOIO
npobnem y cdepi B3aemonii 3 TBapHHAMH, BKIIIO-
Yaloud NOKpaleHHs ix mo0poOyTy, KepyBaHHS
0e3NpUTYILHUMHU TBapUHAMHU Ta IXHBOIO BETEpUHA-
PHOIO JIONIOMOTOI0, 3aXMCT Bijl JKOPCTOKOI'O BiIHO-
mIeHHs 1 30epekeHHs BHIIB, 110 MepeOyBaloTh Ha
MeXi BUMHpaHHs. Bci 1i aciekTu MaroTh 3HaUYeHHS
i 1oTpeOyIOTh MOKpalleHb SIK y HallOHAJTbHOMY
3aKOHOJABCTBI, TaK 1 y HOro MpakTHYHOMY 3acCTO-
CyBaHHI. AKTyaJlbHICTh LHX NPOOJIEeM HabUpae CH-

Jy B KOHTEKCTI €BPONEHCHKOI iHTerpauii YKpaiHy,
o nependayae rapMOHi3alil0 HAIlOHAJIBLHOTO 3a-
KOHOZABCTBA 3 MpaBOBUMHU cTtaHaapramu €C, a Ta-
KOX paTudikaliio Ta BIPOBaPKEHHsI €BPOIEHCHKUX
HOPM y LILOMY CETMEHTI.

VY Ham gac po3Baru JOCTYIHI BCIOJM, YacTO 3a-
OyBa€eThCsl PO IpaBa TBAPUH Ta BIUIUB JIIOJCHKOT
IUsTBHOCTI Ha iX Omaromomyuus. [Ipobnema sxop-
CTOKOCTI TIO BiJTHOIICHHIO JI0 TBapWH CTa€ JeAaii
AKTYaJbHIIIOK JAJISl HAIIOTO CYCIHiJbCTBA. Y yMO-
Bax, KOJIM MaOyTHE TBapUH JISKUTb Yy HALIUX PY-
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Kax, 0araro 3 HUX CTalOTh XEPTBAaMM HACWILIS 1
3JIOYMHHHX J1H, ITIOYHHAIOYH 3 HeA0alIMBOIO CTaB-
JICHHA A0 TBAapHHHU, TA 3aBEPIIYIOYU >KOPCTOKUMHU
BOMBCTBaMH Hi B YOMY HEITOBHHHHX TBapHH.

Opmniero 3 ceplo3HUX TPOOIEM, IIOB’SI3aHUX
i3 KOPCTOKICTIO TIO BiIHOUICHHIO A0 TBapuH, €
iX BHKOPHUCTaHHS Y HAayKOBUX JOCIHiPKEHHSX.
Bararo TBapuH cTpaxkaalTh B pe3yJbTari
EKCIEpUMEHTIB, MiJl Yac SKUX IX MiJAaloTh XKOp-
CTOKHM OIepalisM Ta iHIIUM CTPaXkIabHUIBKUM
nponenypaM 0e3 HaJIe)KHOTO 3aCTOCYBAaHHS aHecTe-
311 Ta goryIsmy.

Bararo Takux gocnmigpkeHb He MarOTh BHIIPABJIa-
HUX HAayKOBHX OCHOB i HE BPaxOBYIOTH CTHYHHX
MPUHIHMIIIB, Yepe3 0 MOXKHA PO3TIISAATH X SIK TMO0-
pYLICHHS TpaB TBapuH. HaBiTh mpu HasBHOCTI 3a-
KOHOJIaBCTBA, IO 3aXHILNAE TBAPUH BiJ] HACHIBCTBA
y OaraTbox KpaiHax, Ile Y4acTO 3aJHIIA€TbC Ma-
noe(heKTUBHUM 4Yepe3 HEeAOCTaTHICTh KOHTPOJIIO
Haj mopymHuKaMu. KpiM nporo, y Aeskux Kpainax
KyJITYypa HacWJIIS HaJl TBapHHAMH He JIMIIE HE 3a-
0OpOHEHa, a i MIMPOKO MOUIMPEHA 1 PO3TISAAETHCS
sk HopMa. OKpiM 3JI04HHIB, OB’ SI3aHUX 13 )KOPCTO-
KUM TIOBO/DKEHHSIM 3 TBapWHAMHM, iCHYE IE OJHa
npobiemMa - KOMepuiiiHe BHKOPHUCTAaHHS 3BipiB Y
MIPOMHUCIIOBOCTI. baraTo TBapwH CTpakgaroTh Bif
Hen0anoCTi, 37OBXKHUBaHb, MEPEBAHTAXKEHb Ta iH-
mux (GopM KOPCTOKOCTI TiJg Yac BUPOOHHUIITBA
Xap4YOBHX TPOAYKTIB, ONATY Ta IHIIMX TOBAapiB.
Hanpuknazn, y ramy3sx TBapuMHHHITBA Ta puOajb-
cTBa 0araTo 3BipiB TEpPEKHUBAIOTh MYYECHHUIIbKI
YMOBH yTPUMaHHSI, IIepeBe3eHHs i y0oro. Takox y
rajgy3sx MOJIM Ta po3Bar € mpoOjeMu 3 BUKOPH-
CTaHHSM TBapuH. barato 3 HMX MOTPAIUIAIOTH MiX
YKOPCTOKE 00pOOIeHHS PH BUPOOHUIITBI MIKIPSIHOT
MPOYKIii i 6epyTh y4acTh y BHCTaBKaxX Ta 1HIIAX
PO3BaKAIBHUX 3aX0Aax, /A€ MOXYTb CTPaXAaTH
0e3noTpeOHO.

AHaJi3 pocaigxenb i myOaikaniii 3 mpoOJie-
MH. JloCHipKeHHSIMH MPAaBOBHX ACIEKTiB 3aXHCTY
tBapuH 3aiimanucs: O.B. byrkesny, H.I. 3yOuenko,
A.B. Ko3noBa, 1.A.TonoBko, B.B. Ky3Henos,
O. I'pinenko Ta iHmi. [l IpoBeACHHS TOCIiKEH-
Hs1 OyJIO IpOaHaIi30BaHO HOPMAaTHBHO-IIPaBOBY Oa-
3y, BKJIIOYAIOYM HAalllOHAJIbHE 3aKOHOJABCTBO YK-
painu, 30kpema 3akoH Ykpainu «lIpo 3axmecr TBa-
PHH BiJl )OPCTOKOTO TOBO/DKEHHS», KpumiHalb-
HUll konekc Ykpainu, Kogekc Vkpainu npo ammi-

HICTPaTWBHI TPABOTOPYIICHHS, a TaKOX 3aKOH
«IIpo BHECEHHS 3MiH A0 NESIKUX 3aKOHOJABUUX aK-
TiB YKpaiHU IIOAO BIPOBAIKEHHS IOJIOKECHb [Ie-
SIKUX MDKHApOJHHUX YTOJ Ta TUPEKTHB €BpPOMEch-
koro Coro3y y raiy3i 3aXuCTy TBApHHHOTO Ta POC-
JIMHHOTO CBiTY». Takox Oyn0 BUBYCHO Mi>KHApPOIHI
CTaHJApTH Ta YTOAW, BKIIOYAIOUH €BPOMEUCHKY
KOHBEHLIIIO MPO 3aXUCT XpeOETHUX TBApHH, SIKi BU-
KOPUCTOBYIOTHCSI B HAYKOBUX AOCIHiIKEHHAX, 1 Pe-
koMmeHaamito 621 KoncynsraTrBHOi acambiei Paau
€ponu. IIpoBeneHo MOpiBHAHHS YKPaiHCHKOTO 3a-
KOHOJIAaBCTBA 3 3aKOHOAABCTBOM KpaiH €Bpornench-
koro Coro3y Ta iHIIUX JAepkaB, 30kpema Jlarsii,
Aprentunn, @panuii, ta mrary Texac, CIIA, a
TaKOK BUBUEHO Pi3HI MiAXOAH J0 3aXUCTY TBAPHH Y
KpaiH, 30KpeMa
00’€KTH KpPUMIHANBHUX MPaBOMOPYIICHb, METOAH

3aKOHOJABCTBAX  3a3HAYEHHUX
MOKapaHHs Ta PiBeHb 3axucty TBapuH. [Ipoanari-
30BaHO JIOKYMEHTH Ta 3BiTH MiXXHapOIHOI opraHi-
3alii OXOpoHM 310poB’ss TBapuH (MixkHapogHe
emizooTnyHe Oopo) Ta MIDKHApPOIHOTO COMO3Y
OXOpOHU TPHUPOJIH, BKIIOUAIOYH MPOeKT MixkHaApo-
JHOTO TAaKTy 3 HAaBKOJMIIHLOTO CEepeloBHINA i
CYZOBY
MPaKTUKY Ta pe3yJIbTaTH BIPOBAKEHHS 3aKOHOIa-
BYMX HOPM.

Meta. XapakrepucTuka MiKHapOJIHOTO Ta Ha-
IIOHAJILHOTO 3aKOHOAABCTBA y Cepi 3aXUCTy TBa-
PHH BijJ >KOPCTOKOTO ITOBOJDKEHHS, HMPOBOKEHHS

PO3BHTKY, a TaKoX MpPOaHaJi30BaHO

LBOIO JIOCHTI/DKEHHSI TOJATae Yy KOMIUIEKCHOMY
aHai3l Ta MOPIBHSIHHI YKPAiHCBKUX Ta MIXHapO.I-
HUX CTaHAAPTIB Y cdepi 3aXUCTy TBAPUH, & TAKOK Y
JTOCITI/PKEHH] Takoi Ba)KJIMBOI Ta aKTyaJIbHOI TEMH,
SIK 3aXHCT IpaB TBAPHH.

Buxnag ocHOBHOro marepiajy H0CTiIKEHHS.
3akoHM TIepen0avaroTh KPUMiHAJIBHY BiAIOBIAATb-
HICTh 32 >KOPCTOKE IIOBOJKEHHA 3 TBapHHAMH,
BKITIOUAIOYH XpeOeTHUX 1 Oe3MPUTYIBHHUX, TOPY-
LIEHHS TPaBWJI IEPEBE3CHHS TBAPUH, AKIIO Le TpH-
3BOJIUTH A0 iX TIIECHOTO YIIKOIKEHHS, KaJlilTBa
abo 3arubeni, cripsIMOBaHE HACHIJICTBO TBApHH OJI-
HE MPOTH OJHOTO 3 MPUBOJY XYJIIraHCHKHX ab0 KO-
PHUCIMBHUX MOTHBIB, TAKOX 32 ITyOJIiUHE MOMIUPEHHS
3aKIIMKIB 0 TakuX Jii abo MaTepialiB 31 CXOXKHM
3MICTOM. SIKIIO 11€ CTOCYETHCS MAJIOJIITHIX 0COOHMC-
TocTe [0 14 pOKiB 4YM HEMOBHOJITHIX — JO
18 pokiB, TO Iii BUMHEHA [Iis BU3HAETHCS CEPHO3-
HOIO JIWIIE Y pa3i, SKIIO MOPYNIHUK PO3YMi€ MOXK-
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JUBUN HETaTWBHWH BIUITUB Ha IX TICHXIYHHAN
craH [5].

VY Oaratbox KpaiHax 3aKOHOJABCTBO BH3HA€E
CYCIIJIBHY MOpaJb K OAWH 3 00’ €KTiB KpUMIHAIb-
HUX TIPaBOIOPYIIEHb, HANPUKIAL, y BHUIAIKax
KOPCTOKOTO TMOBOKEHHA 3 TBapuHamu. Kpu-
MiHaJIbHHI KoJieKC JlaTBil CTaBUTH TPOMAICHKUI
MopsIIOK Ha mepiie Micue [6, c. 134]. Heski mo-
CIII/PKEHHSI TaKOX BKa3yIOTh Ha 1HII 00’€KTH KpH-
MiHAJIbHUX MPaBOMOPYIIEHb, TAKUX SIK BJIACHICTbH
(3ragana y KK AprenTtunn), oOpsan NOBOIKECHHS 3
tBapuHamu (3ragana y KK ®panuii), peniris, etu-
Ka, MOpaJib, CIIOKiM Ta 3arajibHi iHTEpecHu (3rajaHa
y KK mraty Texac, CIIIA). 3rigHo 3 HayKOBHUMH
JOCTIDKEHHSIMY, 3JI0YMH 3a craTtTero 299 Kpu-
MIiHAJILHOTO KOJEKCY YKpaiHH € 0aratoo0’€KTHUM.
OcHOBHUM 0e3m0cepeIHIM 00’ €KTOM ILOTO 3JI0YH-
HY € CYCIUIbHI BITHOCHHHU Yy cdepi MOpaji 11010
TBapHHHOTO CBiTY. KpiM Toro, BU3Haue€HO 101aT-
KOBUW Oe3nocepeiHii 00’€KT, SKUW CTaHOBJISATh
CYCHiJIbHI BIIHOCHMHH Yy Taly3i 3aXHCTy, PO3MHO-
KCHHSI Ta BUKOPUCTaHHS TBapHH. Y OLIbIIOCTI
BUIIAJKIB II€ CIIBIAJAE 3 POJOBUM 00’ €KTOM
aJMiHicTpaTuBHOrO TpaBonopyiieHHs. OgHak, € i
JOJTATKOBMM  (paKyIbTaTUBHUN  Oe3mocepenHii
00’€KT, MOB’SA3aHMM 3 BIOJHOCMHAMHU BJIACHOCTI
(TBapuHa K MaifHO) i 3a0e3MeYeHHAM CYCHLTBHUAX
HOPM y cepi HOPMaJIBHOTO PO3BUTKY Ta BUXOBaH-
Hs mitei [7, ¢. 7).

LentpanbHuM 00’€KTOM IBOTO KPUMIHAIBHOTO
MIPABOIIOPYIIEHHS! € MOpPaJbHI I[IHHOCTI, CIPsSIMO-
BaHI Ha MOOPOOYT HAceNeHHS Ta MIATPUMKY TPO-
MaJIChKOTO TopsiKy. be3nocepenHiii 00’ ekt momio-
HUH 10 popoBoro. Hebe3neuHicTs il BUpakaeThCs
Yy COPHUUAHATTI 3a00POHEHOT IOBEIIHKH 3aJIEKHO BiJl
0cOOMCTOCTI BUHYBATOI'0, LII0 BIUIMBAE€ HA MOPAJb-
HO-TIOJIITUYHI aCMEKTH B3a€MHUH MIX JIFOJBMH, 3aB-
JAf0Yd MOpPaJbHOI MIKOAM Ta CTBOPIOIOYM KpH-
MiHaJIbHE MPAaBONOPYILEHHS, SIKE TOAall Moxe Oy-
TH PO3MIIIHYTE $IK MEHII BaXXKe abo cepiio3He
(3rigHo 3 myHkTamu 4 ta 5 ctarti 12 Kpuminansho-
ro xouxekcy Ykpainu). OCKUIBKM BUYMHEHHS KpH-
MiHQJIFHOTO MPaBOMNOPYIIEHHS 3TiJHO 31 cTaT-
tero 299 KK Vkpainu mMoxe MpH3BECTH 10 Hakia-
JICHHSI MTOKapaHHS Y BUIJIAAI OOMEXCHHs BOJII Bif
OJIHOTO JI0 TPHOX POKIB a00 MM030aBJICHHS BOJII Bif
JIBOX JIO TPHOX POKIiB 3 KOH(icKarieto TBapunu. Ta-
KO, BiJI3HAYAETHCS PI3HUIS MK JIBOMA CYMiXKHU-

MU TaTy3sIMH TIpaBa: KpUMIHAIBHAM Ta aJMiHICTpa-
THBHHUM, OCKUIBKH aJMIHICTpAaTHBHA BiATOBImaIb-
HICTh 3a JKOPCTOKE IIOBOJUKCHHS 3 TBapHHaMH
(3rimao 31 crarrero 89 KVYmAII) oOmexyeTscst
HACTYITHUM: HaKJIaJCHHAM mTpady BiJl TBOXCOT 0
TPHOXCOT HEONOJATKOBYBAaHHX MiHIMYyMIB JOXOMIB
rpoMajisiH 3 KOH(QICKAIi€l0 TBApUHH, ajle y BHUIMA-
Ky, SIKIIO mepeOyBaHHS TBApUHHM y BIaCHUKA CTa-
HOBUTB 3arpo3y Juis i1 )HUTTs a00 310poB’s [8].

Big MoMeHTy oTpuMaHHSI YKpaiHOIO He3alex-
HOCTI i IO ChOTOJHI Aep>KaBa MPOJOBKYE PyXaTHCS
HUISIXOM JI0 €BPOIHTETpalii Ta y4acTi B MiXKHApO-
HUX Mpolecax. BaXIMBUM acmeKToM 30BHIMIHBOI
TIOJIITHKH € CIiBmpans YKpaiHu 3 KpaiHamu €Bpo-
neticekoro Coro3y (€C), 30kpema, y cepi 0xXopo-
HU MPHUPOJHOTO cepenoBuina. [Ipore moci ykpaiH-
ChbKE 3aKOHOJABCTBO JIMIIE YaCTKOBO TapaHTYE
e(eKTUBHUN NMPaBOBUI MEXaHi3M 3aXHCTy TBapHH
JIEPKABOIO.

VY MiKHapOJHOMY CIIBTOBapUCTBI aKTHBHO 00-
TOBOPIOETBCS 3aXHMCT PI3HUX BHIIB TBapWH, IIO
BiJOOpaKEHO Yy YHCICHHUX MIDKHApOJHHUX IPaBoO-
BUX AokyMmeHTax. Ll cdepa modana cBoe cTaHOB-
JieHHs 11e y 70-X pokax MUHYJIOTO CTOJITTS, KOJHU
Oynmu yKkimajgeHi mepiii MDKHapogHi yrogu (sK
PETiOHAIBHOTO, TaK 1 3araJbHOTO XapakTepy), a Ta-
KOX MDKJIEpKaBHI IOMOBJICHOCTI B paMKax Heyps-
JIOBUX OpraHi3aIiii 3 METOI0 OXOPOHH Pi3HOMAaHIT-
HOCTI (hayHH.

20 ciuns 1971 poxy KoncynpratuBHa acamoOnes
Pamn €Bporn yxBanmia Pexomennarito 621 momo
npobjeM, IMOB’A3aHUX 13 BUKOPUCTAHHIM >KHBUX
TBapHH JUIsI EKCIEPUMEHTAIBHUX YU IPOMHUCIOBUX
mineit. Lle#t kpok OyB BaKIIMBUM Yy CTaHOBIIEHHI
MDKHApOJHUX CTaHAAPTIB y Tary3i MOBOKEHHS 3
TBapUHAaMM TWiJ 4Yac TPOBEACHHS JOCHIIKEHb.
VYkpaina npuegnanacs 10 €Bponeiichbkoi KOHBEHIIIT
PO 3aXHUCT XpeOETHUX TBApHH, SIKUM BUKOPHUCTO-
BYIOTbCS Y HAyKOBUX JOCHIDKEHHAX Ta I1HIIUX
uinsx, aume 2 tpaBHs 2017 poky.

Hapasi cuctema MiXKHApOAHUX CTAHAAPTIB, sKa
peryiioe BUKOPHCTaHHA TBAapUHHOIO CBITy, Mae
3HaYHU OOCSAT Ta PI3HOMAHITHICTh, TOMY JO-
CIIJHUKH TPONOHYIOTh Pi3HI migXoau A0 il Kia-
cudikarii. Hanpukian, MoxxHa BUIUTUTH 3araiib-
HOJIEp)KaBHY Ta pEeTiOHaIbHY HOPMATHBHO-TIPABOBY
0a3y 3aJIe)HO BiJ iX 3acrocyBanHs. Y Pani €Bporu
ICHYIOTh KiJIbKa KOHBEHIIIH Ta PEKOMEHAAIli To-
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JIOBHHX OpPTaHiB y cdepi 3aXUCTy TBAPUH, TAKUX SIK
€Bporelickka KOHBEHITIS TIPO 3aXHUCT TBApPHH I
Jac MYHIUPHUX TiepeBe3eHb 1968 poky, €Bpormeii-
ChbKa KOHBEHIIIS PO 3aXUCT XpeOCTHUX TBAPUH IS
CKCIEpUMEHTAIbHUX YU  HAYKOBUX  LeJel
1986 poky, €Bponeiicbka KOH(EpEHLis PO 3aXUCT
(dbepmepcrkux TBapuH 1987 poky, €Bpomneiicbka
KOH()EpEHIliE TMpO 3aXHCT JIOMAIlIHIX TBapUH
1992 poky [1, ¢. 9].

Y 0CHOBI Mi>KHAPOAHO-TIPABOBOTO PETyIIOBAHHS
CTOCYHKIB 3 TBapuMHaMy JeKaThb NPHHLUIH IX
n00poOyTy Ta 3aXUCTy. Y HAyKOBOMY CBITi IIi TIO-
HATTA 4acTo po3pisHsatoThesa. JoOpoOyT o3Hauae,
IO TBApPUHH YTPUMYIOTHCS B YMOBAaX, Jie BOHH 3a-
3BHYAll 3/I0pOBi, BMIIOTH MPOTHCTOATH PH3HKAM 1
MOXYTh BHPaKaTH CBOIO NMPHUPOJHY IMOBEIIHKY Y
CIPUATIMBUX YMOBaxX OONAIITyBaHHS Ta JOTJIMY.
Le#i mornsn Oyno 3akiaaeHo y BececBiTHBOMY oro-
JIOUICHHI TMpaB TBapwWH, sKe OyJI0 MNPHHHATE
MiXHapOIHOIO JIirol0 MNpaB TBapuH Yy BEpECHI
1977 poky. Lleit mpuHIMT TakoX MOCITYKHUB OCHO-
BOIO JUUIsl EBPOTICHCHKMX KOHBEHIIIH MTPO MOBOHKCH-
Hs 3 TBApHHAMH [2].

3axucT TBapuMH y NPOBEJCHHI HAYKOBHX JIO-
CJIIJKCHD 3a3BUYAll PO3MIIAJIAETHCS K 3armo0iraHHs
KOPCTOKOMY ITOBOKEHHIO, IPOTE B 3aKOHOJABCTBI
Vkpainn Ta kpain CniBapyxkHocti Heszanexnnx
HepxxaB (CHJ) BimcyTtHs dwitka (OpMyTIOBaHHS
LBOro MOHATTA. Xoua 3akoH Ykpainu «IIpo 3axuct
TBapuUH BiJ >KOPCTOKOIO MOBOXEHHS» AaKTHBHO
KOPUCTYETHCS [IUM TEPMIHOM, B HBOMY HE PO3IJIsi-
JIAIOTBCSl BCl aCHEeKTH MOro 3HaueHHS, OOMEXYro-
YHUCh 3arajJbHUMH INpPaBUJIaMU CTOCYHKIB 3 TBapH-
HaMH, [0 BUKIIOYAIOTh >KOPCTOKE IOBOJDKEHHSI.
Tum "acom crnocTepiraerbesi 30UTBIICHUN iHTEpeC
70 TpoOeMy 3aXMCTy TBapUHHOIO CBITY SIK CKJa-
JIOBOi €KOJIOTIYHOI CHCTeMH 3 OOKY MiKHAPOIHHUX
opranizamii. Hampuxman, MixnaapogHa  op-
rasizauisi OXOpoHH 3710poB’st TBapuH (MixxHapoHe
€Mi300THYHE OIOPO) aKTUBHO MiATPUMY€E MPUHHSIT-
TS HOBOTO 3aKOHOJABCTBa y cdepi 100podyTy TBa-
PHH 1 3axXHCTy iX BiIl >KOPCTOKOIO CTaBJIEHHS. Y
paMKax CBO€i HisIIbHOCTI OpraHi3aiis TaKoXX BHIAE
HayKOBE BHJAHHS, Ji¢ OOTrOBOPYIOTBbCA aKTyaJbHi
NUTAaHHA TOBEMIHKKM 3 TBapuHamu [3, c. 204].
MiXXHApOIHUM COIO30M OXOPOHH MPHUPOAH OYII0
po3po0IeHO MPOEKT MiKHAPOTHOTO MAKTy 3 HaB-
KOJIUIIHBOTO CEePE/IOBHUINA 1 PO3BHUTKY, y SKOMY

KJIFOUOBHMH TPHHIIMIIAMH € ToBara 0 BCiX (hopm
KUTTHL.

KpiMm Toro, y OimpImocti 3apyOiKHHX AeprkaB
Oynu CTBOpEHI opraHizallii Juid 3aXHCTy TpaB TBa-
pHH, IIFOTh TPOMAJICHKI 00’ €THAHHS Ta CIICMialli30-
BaHi yCTaHOBH, 110 BEAYTh CIIPABU 3aXUCTy TBAPHH
1 aKTMBHO MpALIOIOTh HaJ PO3POOKOI0 Cy4acHOTO
3aKOHOJABCTBA, AKEC BU3HAYAE MpaBHJIa TMOBOKEH-
Hs 3 TBapuHamu. lllomo YkpaiHu, Ha Xamb, ciix
Bi3HAUUTH (aKT, IO HaIla KpaiHa 3aJWIIA€THCS
JigepoM cepel KpaiH 3 MpOSBaMHU >KOPCTOKOCTI Y
MOBOJDKEHHI 3 TBapuHami [4, ¢. 12].

VY 2017 poui Ykpaina Takox migmucana €Bpo-
MEHChKY KOHBEHIII0 TPO 3aXUCT XpeOETHHX TBa-
PHH, SIKHX BUKOPHUCTOBYIOTH Y HAYKOBUX IIJISIX, XO-
Ya 1ei ToKyMeHT OyB npuitHsThil me y 1986 pori.
[Ipote 1o nporo vacy He OyJ0 37ifiCHEHO KOAHUX
KOHKPETHHX KPOKIB Jisi oro peamizamii. Lle mosic-
HIOETHCS BIJICYTHICTIO CTpaTerii MO0 MOJIMIIEHHS
MPaBOBOTO 3aKOHOJABCTBA Y T'ally3i TBAPUHHHUIITBA,
AKa J103BOJMIA O CHCTEMAaTHYHO BHPOOJISTH Ipakx-
TUYHI po3B’si3ku. Takuii cTaH cripaB MPU3BOIAUTH 10
MPOTUPIYHOCTEH Y HOPMATHBHO-TIPABOBHUX aKTaX 1,
HACIIZOK, OO HEAOCKOHAIOCTeH abo HaBIiTh 0e3-
y4acTi HaCeJICHHS Y TUTaHHAX OXOPOHHU TBAPHH.

YkpaiHa DOCTYymoBO MHpUKMAe Ta BIPOBAIKYE
MDKHApOJHI CTaHAapTH 3axXUCTy TBapuH. Hampwu-
KJIaJ, BEIMKUM KPOKOM BIIEpE]l CTAIO MPUIHSTTS B
VYxpaini 3akony «l[Ipo BHECEHHs 3MiH IO IESKUX
3aKOHO/IaBYUX aKTIB YKpaiHH 100 IMIUIEMEHTAIlil
TMTOJIO’KEHB JESIKUX MIDKHAPOJHUX YTOJl Ta JUPEKTHB
€pporneiicbkoro Coro3y y cdepi 0XOpOHU TBapuH-
HOTO Ta pOCIMHHOrO cBiTy». lleit 3akoH Oyimo
npuitHATo 'y 2021 pori 3 MeToro  amamTarii
MDKHApOJHUX cTaHAapTiB 1 BuMor €C momo 3axu-
CTy TBapUHHOTO Ta POCIUHHOTO CBITY 0 YKpaiHCh-
KOTO 3aKoHO/AaBcTBa. OCHOBHA IIUJIb TIOJIATAE B 3a-
Oe3rneueHHi BiIIOBIMIHOCTI HAIliOHATFHUX HOPM 1
MpaBWI MDKHAPOIHUM CTaHJapTaM y il cgepi.

OCHOBHMMH aCHEKTaMH IbOT'O 3aKOHY BIPO-
Ba/PKEHHS MDKHApPOAHUX yron Ta nupektuB €C:
3aKOH BKIIIOYAE TOJIOKEHHS MIKHAPOJHHUX YTOJ Ta
JTUPEKTHB €BponeicrEKOro Corozy  (€C),
MOB’S3aHUX 13 3aXHCTOM TBapuWH 1 POCIHMHHOTO
CBITY, y BHYTPIIIIHE 3aKOHOJAaBCTBO Ykpainu. lle
Jla€ MOXJIMBICTh YKpaiHi oOMiHIOBaTuCs iH(pOp-
MaIli€l0 Ta JOCBIAOM 3 IHIIMMH KpaiHamH, SIKi Ta-
KO JIOTPUMYIOTBCS IIUX CTaHIAPTIB. Takoxk 1e Jae
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MOKPAIIEHHs] PIBHA 3aXUCTy Ta Oe3meku: 3aKkoH
CTIPSIMOBAaHMH Ha TOKpAIICHHS PIBHS 3aXHCTy Ta
0e3nexkyd TBApHHHOTO Ta POCIWHHOTO CBITY B
VYkpaiHi B pamMKkax BHMOT MDKHApPOIHUX yTOd Ta
mupektuB €C. Ile Moxe BKIIOYaTH B cebe BCTa-
HOBJICHHSI HOBHX CTaHAApTiB JOTJIAAY 3a TBapHHa-
MU, 3aXOJiB MPOTH MOLIMPEHHS XBOPOO, a TaKOX
KOHTPOJIIO 32 BBE3EHHAM Ta BUBE3CHHAM POCIIUH Ta
TBapHH.

30kpeMa, 3a00pPOHSETHCS BUHUIIYBaTH, OWTH,
BOMBATH, TPYITHM YM KalidyUTH OE3MPUTYIBHUX 1
JOMAIlIHIX TBapHH 3 METOI0 PEryJOoBaHHs iX YH-
cenpHOCTI. KpiM Toro, 3a60poHsieTbCs xKeOpauTBO
BiJl OC3MPHUTYJIBHUX, NOMAIIHIX 1 JUKUX TBapHH.
3akoH 3abopoHsic OuTh, yOWBaTd, TPYITH 4H
KaJIiYUTA JIOMAIHIX TBapuUH SAK HAropomad, 3a-
MOMIATH iM Ol YU CTpaXIaHHs, JIPECUPYBATH TBa-
pUH y Croci0, SKUW 3aBIA€ MIKOAM IXHBOMY 3710-
POB’I0 Ta 3araJlbHOMYy CTaHy, TOIHTH, IyIIHUTH,
OTPYIOBaTH Ta BUKOPUCTOBYBAaTH CIICKTPUYHUN
CTpyM. 3a00pOHSETHCS IPUMYLITYBATH OJHY TBapH-
Hy JI0 HamaJy Ha iHIy, B TOMY YMCIli BUKOPUCTO-
BYBAaTH TBapHWH SIK MillIeHi MiJ yac BUNPOOYyBaHb Ha
TBapuHax abo MiJ Yac TPeHyBaHb YU 3Marasb 3i
CTpinbOKn. 3a00pOHSEThCS 3aNHIIATH TBapUH 0e3
HarsAy B 3aKPHTHX TPAHCHOPTHHX 3aco0ax Ipu
temnepatypi nositps Butie +20°C i Hmkue +5°C, a
TaKOXX 3aJIMIIATH JOMAIIHIX TBAPHH HA MPUB’s3i B
TPOMAJICEKUX Micisax abo 0e3 Harisay cepenl -
neil. YMOBH, B SIKMX TBapUHH BHKOPUCTOBYIOTHCS
Ta BHUPOILYIOThCSA B CUIBCBKOMY TOCHOIAPCTBI, I1MO-
BUHHI BIAIIOBIIATH IXHIM BJIACTUBUM
(hi310J10T19HNM, BHIOBUM, TIOPOJIHUM Ta iHIUBIIY-
aJTbHAM OCOOJIMBOCTSIM, @ TaKOXK 3aJOBOJIBHATH IXH1
MPUPONHI TOTpeOM B DKi, BOXI, CHIi, (I3UYHHUX
BIIpaBaX, MPHUPOJHIN MisITFHOCTI Ta iHIIUX acIek-
tax [9].

[MpuitHATTS BIJIITOBITHHX HOPMaTHBHO-
MPaBOBUX aKTiB MOKJIMKAHI CIIPUATH PO3BUTKY iH-
(dopmanifHUX Ta OCBITHIX IpOrpaM 3 MUTaHb 3aXH-
CTy JOMAIllHIX TBapWH, a TaKOX opraHizaii Oara-
TOCTOPOHHIX KOHCYNbTALii MiX KpaiHaMH Y bOMY
HanpsMKy. HeoOximHo BkaszaTu, 1m0 Ha CHOTOJHI
VkpaiHa akTHBHO NpaLO€ Haj BIPOBAHKECHHIM
MOJIOXKEHb Ha BCIX PiBHSX.

Cinij 3a3Ha4YUTH, 10 B3araji 3aK0OHOJaBCTBO II0-
CHJIWJIO BIJITOBLIAJIBHICTh 3a TOPYIICHHS HOPM 3
OXOpoHM TBapuH. Hanpukias, 3rinHo i3 crarrero 89

Kogekcy Ykpaiam mpo amMiHICTpaTHBHI HpaBOTO-
pymieHHsT mepeadadeHo mrpad 3a >KOPCTOKE TO-
BO/DKEHHS 3 TBapuHaMu y posmipi Bim 200 mo
300 HeomnoJaTKOBYBaHUX MiHIMyMax IOXOAY Tpo-
MaJsiH, @ TAaKOXK KOH(ICKaIil0 TBApUHH Y pa3u, KO-
Jv JUIs 11 KUTTS a00 370pOB’S € 3arpo3a uepes Ie-
peOyBaHHS y BIaCHHKA.

3a BUMHEHHS KPUMiHAJbHUX [isiHb, SIKI CTOCY-
IOTBCSl YKOPCTOKOTO TIOBODKEHHS 3 XpeOeTHUMH
TBapMHAMHM, BKIIOYalOYM OE3MPUTYIbHUX, Mepe.-
0adeHO cyBoOpe TMOKapaHHS 3rigHo i3 crarrero 299
KpuminaneHoro komekcy Ykpainu. Lle Bkmrouae
YMHCHE 3aBJaHHS IIKOAW ab0 CMepTelbHEe Mopa-
HEHHS TBapHHAaM, CIIPUYMHEHE YKOPCTOKHM BiIHO-
nreHHsM. Takox KBamiiKyeTbest sIK 3I0YMH Halliji-
KOBYBaHHsI TBapWH OJIHA HAa OJHY YW Ha iHIIUX 3
KOpUCJIMBUX MOTHUBIB. 3a Takuii BHJ IMOpPYIICHb
Moyke OyTH HakJIaJIeHO MoKapaHHs y GopMi apemry
JIO IIECTH MICALIB a00 0OMEXKEHHS BOJI JIO0 TPHOX
POKiB.

BucHoBku. SIk Mmu 6aunmo, B YkpaiHi mocryrmo-
BO 3’SIBJIAIOTHCS 1HII[IATHBH 1100 3aXUCTy TBapUH-
HOTO CBiTy, ajie¢ iM TPOXM TMEPEUIKOKAE BiJCYT-
HICTh CHCTEMHOTO MiXOMy JI0 3aXUCTy IpaB TBa-
puH. Hapa3si He iCHYIOTH OJHi MOBHOIIHHI MpO-
rpaMu, siKi O CHOPHSIN TyYMaHHOMY CTaBIIEHHIO JI0
TBapuH. 3akoH «IIpo 3axucT TBapHH BiJl KOPCTOKO-
TO TOBO/DKEHHS» IMEPEeBAKHO Ma€ JeKJIapaTHBHHUI
XapakTtep, Xxoua IpUHHATTS 3aKoHy «IIpo BHECeHHS
3MiH /10 JESKMX 3aKOHOJABUMX aKTiB YKpaiHM IIO-
IO IMIUIEMEHTAIIIi ITOJIOKEHb JISTKUX MI>KHAPOTHUX
yrox Ta aupekTus €Bponeiicekoro Corosy y cdepi
OXOPOHHU TBapUHHOTO Ta POCIMHHOTO CBITY», IIOII-
paBok no Kogekcy Ykpainu mpo agmiHicTpaTuBHI
npaBonopyueHHs Ta KpuMiHaibHOrO KOJeKCy YK-
paiHM CBiYaTh MPO MOYATOK aKTHBI3aLil YKpaiHu y
cthepi 3aXUCTy TBapHH.

OTxe, HE3BaXKAIOUM HA MO3UTUBHI 3MiHHM, 3aKO-
HoJaBua Oa3a Ta 1l BUKOHaHHS B YKpaiHi y cdepi
3aXHMCTy TBapHUH MOTPEOYIOTH MMOJANBLIOTO yI0CKO-
HayleHHs. BaxknuBo, mo6 YkpaiHa akTHBHO AOIy-
yusacs 10 MDKHApOIHHUX iHILIaTHB 3 OXOpOHHU (a-
YHHM Ui TIOKpalleHHS e(EeKTHUBHOCTI Iep>KaBHOI
MOJIITHKH B IIbOMY HanpsiMKy. OCKinbKH Oyno mif-
nmucaHo Yrojy Npo acomiamilo 3 €BponeiHchbKuM
Coro30M, sika mepeadadae MOCHICHHS Py CIIOCO-
OiB cmiBmpalli, BKJIIOYAIOYM TapMOHI3allil0 Hallio-
HAJILHOT'O 3aKOHOJIABCTBA 3 €BPOIEHCHKUM CTaHJIa-
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pTaMu, MPOJOBXKEHHS poOOTH HAJ YIOCKOHAJICH-
HSIM YHHHOTO 3aKOHO/IaBCTBA Y IiH cdepi.
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AND THE UKRAINIAN LEGISLATIVE FRAMEWORK

National Aviation University
Liubomyra Huzara Avenue, 1, 03058, Kyiv, Ukraine
E-mail: Mashabez1996@gmail.com

Purpose of the article is to characterize international and national legislation in the field of animal
protection against cruelty. This research involves a comprehensive analysis and comparison of Ukrainian
and international standards in the field of animal protection, as well as the study of such an important and
relevant topic as the protection of animal rights. The methodological basis of the study lies in the analysis of
Ukrainian legislation and international standards regarding animal protection to identify gaps and
opportunities for further improvement of legal regulation in this area. Research methods: is aimed at
analyzing the implementation of international standards into Ukraine’s domestic legislation and assessing
the effectiveness of their practical application. Additionally, the study will examine the experience of
European Union countries in this field to identify best practices and possible ways to improve Ukraine’s
legislation. Results: the analysis of Ukrainian legislation and international standards revealed gaps in the
implementation of animal protection measures and identified the need for legislative improvement to
enhance living conditions and protect animals from cruelty. The results indicate the necessity for prompt and
effective measures to ensure compliance with laws and international standards for wildlife protection.
Discussion: the analysis of legislation and international standards highlights the importance of further
improving animal protection legislation in Ukraine. Considering the identified gaps and shortcomings, it is
important to develop and implement effective control mechanisms that will ensure compliance with norms
and standards, as well as improve animal living conditions and prevent cruelty towards them.

Key words: animal protection legislation; animal rights; cruelty prevention; international standards;
compliance mechanisms.
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Mema: ecmarnognenHss ma ananiz 0coOIUBOCHEN CYHACHO2O MINCHAPOOHO — NPABOB0O2O 3a0e3neyeHHs
opeanizayii nogimpsHo20 pyxy ma OYiHKa 1o2o peanizayii 6 cucmemi HAYIOHANLHO20 HOPMAMUBHO —
npaeogozo pe2ynoeants. Memoou 00cnidyHceHHA: MemOoOd0N0SITUHY OCHOBY OOCTIOJNCEHHS CMAHOGISAMb
3G2ANbHOHAYKOB]  MEMOOU  HAYKOBO20  NIZHAMHA!  CUCMEMHO-(QYHKYIOHATbHUL,  (OPMATbHO-T0STUHUL,
NOPIBHANbHULL, OlAIeKMUYHUL, CMAMUCMUYHUL, NPOSHO3YEAHHS MA THUI, A MAKONC CNeYiaibHO-IOPUOUYHT
Memoou: NOPIBHANbHO-NPABOGU, GOPMATLHO-IOPUOUYHUL, MemoO Kiacuixayii ma inwi. Pesynomamu:
00IPYHMOBAaHO, Wo YunHi cmandapmu ma pexomenoogana npakmuxa ICAO, npasura ma npoyedypu iHuux
MIDICHAPOOHUX AGIAYIUHUX OpeaHizayil w000 OpeaHizayii NOGIMPAHO20 PYXy € 0a3010 MINCHAPOOHO-
npagoeozo 3abe3nedenus NOGIMPAHO2O DYXY, WO 6CMAHOGIOIOMbCS 3 Memolo 3abesnedenuss Oesnexu
noibomis, 6 yinomy besnexu yusinbHol asiayii Ha cyuacnomy emani il (OyHKYIOHY8AHHS, MIHIMI3aYil pU3UKIe
asapiil i xkamacmpogh; 3a6e3neueHHs: 63aEMO0IL MidC AGIAKOMNAHIAMU MA CAYHCOAMU NOGIMPSIHO20 DYXY
PISHUX KpaiH;, CHpusiMHs ONMUMI3Ayii NOGIMPSIHO20 pPYXYy Md e@peKmueHOCmi HOAbOMI8, NiOGUUYEHHIO
eexmuerHocmi GUKOPUCIAHHSL NOGIMPIHO20 NPOCIOPY, WO CEOEI YeP2OI0 3HUIICYE UMPAMU AGIAKOMNAHILL
i niosuwye pisenvb 00cry208yeants nacaxcupie. Tomy maki MIdNCHAPOOHI CMAHOAPMU Ma peKoMeHOayil
nosunHi OLIbUW NOBHO 6paxosyeamucs ecima Oepocasamu — unenamu ICAO nio wac popmysanns ma
OHOBJIEHHSl BNIACHO20 HAYIOHANILHO2O 3AKOHO0ABCMEa 3ads 3abe3neueHHs Oe3neku, egeKmueHocmi ma
cmabinbHoCcmi  agiayitinoi OiAIbHOCMI | BUKOPUCMAHHS NOBIMPAHO20 NPOCMOPY 8 YMO8ax 2nobanizayii,
WBUOKO020 MEXHONO02IYHO20 pPO3GUMKY, 4 MAKONC 3 VPAXYBAHHAM CYYACHUX 3a2p03 Mda PU3BUKIE.
O6z060pennn: MidCHApPOOHO -npasose 3a0e3neueHHs. NOGIMPAHO20 PYXY, O0CTIOdNCeHHA NpodaeM oo
VOOCKOHQIEHHs. Ma MOOepHi3ayii 1020 pe2yniosanHs, € KIo4o8umM akxmopom O 3abe3neueHus
MIdDICHApPOOHOI  be3nexu, eghekmuenocmi ma cmaditbHoCmi  asiayitinoi  OisiibHOCMI, NO08 A3aHOI 3
BUKOPUCMAHHAM NOBIMPAHO20 NPOCHOPY, 8 YMO8AX 2100anizayii ma weuoKo2o mexHoI02iUH020 PO3BUMNKY.
Aodoice innosayii 6 agiayitiHux TMEXHONOIAX BUMALAIOMb OHOGIEHHS MA 2apMOHI3aYii pecynamopHuUxX
npaeosux cmanoapmis O inmezpayii HOguUX cucmem i 3abesneuenns ix cymicnocmi 3 icHyroyumu. Pasom 3
MuM, MIJICHAPOOHO-NPABOBe 3a0e3NeUeHHs Op2anizayii NoSIMpPsAHO20 pYXy 6KIYAc 6 cebe CKIAOHI
NOMIMUYHT | 10pUOUYHI NUMAHHA, NOB A3AaHI I3 CYBEPEHIMEemoM 0epicas, Npasamiu Ha NOdim, NpagosuM
DPeACUMOM NOBIMPAHO020 HPOcmopy, mowo. Hocniodcennsn 6 yiti cgpepi 003604€ Kpauje po3ymimu Cy4acHi
BUKNIUKY A MOJICTUBOCT, CRPUSIMU PO3GUMKY OLlbld epeKmUsHUX i Oe3neunux cucmem pecyiro8ants, d
Maxooic opmysamu NOMMUKY, WO BIONOBIOAE THMEPecam BCIX YYACHUKI@ MIJCHAPOOHO20 asiayilinoco

PUHKY.
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Knrouoei cnosa: nosimpanuii pyx; nogimpsanuil mpagik; opeanizayis nogimpsaHozo pyxy, 00Ciy208)68aHHs.
NOGIMPAHO20 PYXY, YAPABAIHHA NOGIMPAHUM DPYXOM, OpP2AHI3AYiA NOMOKIE NOGIMPAHO2O PYXY, NPONYCKHA
CNPOMOJNCHICMb CUCeEMU YAPABIIHHA NOGIMPAHUM pyXxom, cmanoapmu ma pexomeroayii ICAO.

IHocTanoBka mpodiaeMu Ta ii AKTYaJBHICTh.
«ABialis TPOTATOM YCHOTO CBOI'O iCHYBaHHS B
YChOMY CBITI Hajekana Ta MPOJOBKYE HaleKaTh
JI0 TaKuX cdep JTOJCHKOI AISUIBHOCTI, SIKHM HE00-
XiZHa YiTKa 1 KOHKpeTHa peryiameHTaris» [9,
c. 229]. Pa3om 3 TuM, mojanblia AMHAMIKA MIPOIIE-
CiB 11 pO3BUTKY HE MOXJIMBA 0€3 BIAMOBIHUX 3MiH
y IPaBOBOMY peTyJIOBaHHI, pO3MIKPEHH]I MiXKHApO-
ITHOT CITIBIIpaIi, agamnTarlii Ta iMITIEMEHTAIlii MiX-
HApOJHUX HOPM JIO0 HaI[ilOHAILHOTO 3aKOHOJABCTBA
3 METO0 3a0e3MeUYeHHs OE3MEeKH Ta MPOTPECUBHOTO
i1 pyHKIIOHYBaHHS.

3 MOCTiHHUM PO3BUTKOM HAyKHU Ta TE€XHIKH, 3pO-
CTaHHSIM KUTBKOCTI aBiapelciB, IHTEHCUBHOCTI MO-
BITpsTHOTO Tpa(iKy, CTBOPIOETHCA JOJATKOBE HaBa-
HT&)KEHHS Ha TOBITPSIHUH MPOCTip, IO 3YMOBIIOE
HEOOXIZHICTh 3MiH Yy PEryJIIOBaHHI MOBITPSHOTO
MIPOCTOPY Ta MOBITPSHOTO PYXYy B HHOMY. A TaKOX
BAMArae 4iTKoi KOOpAWHALii MK KpaiHaMu, Mixk-
HApOJHUMHM aBiallifHUMHU OpraHi3amisMu Ta pi3HHU-
MU aBiallitHIMH CITy>k0amu. 3pO3yMIJIO, IO «KOXK-
Ha KpaiHa HaMaraerbCs SKHAMKpalle 3aXUCTUTH
CBOi KOPJIOHHU, CBOIO TEPHUTOPIIO, A0 SKOI BXOAMTS i
noBiTpstHUH mpoctip. Kepyrouuch cranmapramu
ICAO, nepxaBu CTBOPIOIOTH CBOI ITpaBHJIa MEPETH-
Hy TOBITpsSHOTO TmpocTopy» [7, c. 65] Ta mpaBuia
MOBITPSIHOTO PYXYy B HbOMY. «BH3HaueHHs MOBIT-
PSHOTO TIPOCTOPY JUIsE KOXKHOI JIEPKaBH € BaXIIU-
BUM, TOMY 1110 KOXKHa JiepkaBa Oepe yJacTb y MOBi-
TPSIHUX TIEpEBE3CHHAX» [7, c. 65], a aBialis € Bax-
JUBOI0 YacTHHOKO EKOHOMIKM 0aratboxX KpaiH, B
LBOMY KOHTEKCTi PEryJIOBaHHS MOBITPSIHOTO PyXY
CIpus€e MATPUMII CTabUTFHOCTI 1 PO3BUTKY aBia-
LiHHOT ramy3i, 3a0e3Me4uylodn ClpaBelIiBi YMOBH
KOHKYPEHIIii 1 3aXUCT MpaB CrokuBadiB. Pazom 3
TUM, CIIiJ] 3a3HAYUTH, IO TMOBITPSAHUN pyX 31€0i-
JIBIIIOTO TIEPETUHAE JIepKaBHI KOPJIOHHU, TOMY y3TO-
JDKEHICTD MDKHAPOJIHUX HOPM 1 IPaBUJI € KPUTHYHO
BaXKJIMBOIO IS 3a0e3IIeUeHHs aBlalllifHOI Oe3IeKH,
0e3nepeOiiiHuX 1 0e3MeYHUX MOJBLOTIB. A HaJICKHE
MIPaBOBE PETYJIIOBAHHS MOBITPSHOIO PyXy AOIOMa-
rae 3armo0irTu aBapisM i iHIMAEHTaM, 3abe3neuyto-
YM CTaHIApTHU3aI[i0 1 JOTPUMAHHS MIKHAPOIHUX
HOpPM, 3 aKLEHTYBaHHSAM yBard Ha MAisUIBHOCTI
KOMIIETEHTHUX CYO €KTIB 31 3AiHCHEHHSI MiKHApPO-

JTHOTO Ta HalliOHAJIBHOTO PETYJIOBAaHHSA OKPECICHOT
chepu.

TakuM 9ywHOM, aKTyami3amisi MpPaBOBOTO 3a0e3-
MICUYEHHSI TOBITPSIHOTO PYXY, JOCITIHKEHHS TpoOIieM
11010 YAOCKOHAJEHHS Ta MOJIepHi3alii fioro pery-
JIIOBaHHS, € KIFOYOBUM (haKTOPOM IS 3a0e3IeUeH-
HSl MDKHapoaHOi Oe3nekH, eeKTUBHOCTI Ta cTaldi-
JIBHOCTI aBiaIliiHOl IisTIbHOCTI, OB’ S3aHOI 3 BUKO-
PHCTaHHSIM HOBITPSHOTO IPOCTOPY, B YMOBAX IJIO-
Oaizallii Ta MBUAKOTO TEXHOJIOTIYHOTO PO3BUTKY.
Axe iHHOBaii B aBlalifiHUX TEXHOJIOTIIX BHUMa-
TaroTh OHOBJICHHS Ta TapMOHI3allii PeryiIsiTOpHUX
MPaBOBHX CTAHAAPTIB JJIsl iHTErpalii HOBUX CHCTEM
1 3a0e3MevYeHHs X CYMICHOCTI 3 icHytounMH. Takox
BiIMITUMO, [0 MDXXHApOIHO-TIPABOBE 3a0e3MedeH-
Hsl Oprasizallii MoBITPSAHOTO PyXy BKJIIOYA€E B ceOe
CKJIQ/IHI TIOJITHYHI 1 FOPUANYHI TUTAHHSA, ITOB’ I3aH1
13 CyBEepEeHITeTOM JieprKaB, MpaBaMH Ha TIONIT, Tpa-
BOBHM DPEXHUMOM IOBITPSHOTO TPOCTOPY, TOIIO.
Jocnimpkenns B ik cdepi 103BOJISIE Kpalle po3yMi-
TH CyYacHI BUKJIHKH Ta MOXXIUBOCTI, CIIPHATH PO3-
BUTKY OBl e(peKTUBHUX 1 OE3MEYHUX CHUCTEM pe-
T'YJIIOBaHHS, a TaKOK (OpPMyBaTH MOJITHKY, IIO Bi-
JITIOBi/Iae iHTepecaM BCiX YYaCHUKIB MIKHAPOIHOTO
aBialliiHOTO PUHKY.

AHaniz mociaimkenb i myOuaikauniii 3 mpoOJie-
mu. MixkHapoHe 3a0e3eveHHs] opraHizallii moBiT-
PSHOTO PYXy € CKIAIHOK MDKIUCIHMILTIHAPHOO
ctheporo mociKeHb, MpodIeMaTKa SIKOTO 3a Pi3-
HUMH HampsMaMy po3risiianacs B MpansX JOCHTh
BEJIMKOT KUTbKOCTI 3apyODKHHUX Ta BITUM3HSHHUX Ha-
yKOBIIiB, 30kpema, Jl. byraiika, JI. [ancmana,
P. I'yrieppec-Ocopio, M. E¢rimiy, /. Karpuua,
0. Jlynmo, }0. Maneea, M. Minsae, P. Hesepa,
B. Xapuenka Tta iHmumx. Oxpemi MiKHApoOgHO —
NPaBOBI MMUTAHHA 3a0€3IIeUYEHHS MOPSIKY BUKOPHUC-
TaHHS MOBITPSHOTO MPOCTOPY Ta OpraHizalii Mmosi-
TPSIHOTO PYXY B HHOMY AOCIHI/DKYBaJHCA B MPAaLsiX
I Aunporyk, T.bers, H. Boprcodesoi, M. bypomercskoro,

B.bykeriaa, O.Ipuroposa, A.lpmmka, B. /lenucona,
JI. Tumuenko, B. Tuxomupona, JI. [llectakoBoi,

10. IOpunenup Ta iHmmx Byenux. [Ipote, psn nu-
TaHb MDKHAPOJHO — IMPABOBOTO PETYJIOBAHHS Op-
raHizauii MOBITPSHOTO PyXY, HOTro y3roJKEHOCTI 3
HalllOHAJIbHUM PiBHEM PETYJIIOBaHHS, ONTHUMi3amii
Ta BJIOCKOHAJICHHSI CHCTEMH OpraHizailii MmoBiTpsi-
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HOTO PYXy 3 YpaxyBaHHSM MpoOjeM Ta BHKJIMKIB
ChOTOZICHHS 3AJIMIIAIOTHCSI MATOAOCIIIKEHUMHU Ta
MOTPeOYIOTH OKPEMOi YBard, OCKUIbKHA € KPUTUIHO
BAXKJIMBUMHM I 3a0e3lledeHHs aBlaliiiHol Ta Ij10-
OanmpHOi O€3MmeKH, SPEKTUBHOCTI Ta E€KOHOMIUHOI
cTabiTbHOCTI TOJBOTIB.

Mera ctaTTi moJsrae y BCTAHOBJICHHI Ta aHai3i
0COOIMBOCTEH CYy4acHOTO MIXKHAPOTHO — IPABOBO-
ro 3a0e3MeveHHs] OpraHizaiii MOBITPSIHOTO PyXy Ta
OIliHKa MOTO peamizallii B CHCTEMi HalliOHAILHOTO
HOPMAaTHBHO — IPABOBOT'O PETYIIOBAHHS.

Bukiax ocHOBHOTO MaTepiany H0CTiT:KeHHs.
Opranizaniss  moitpstHOro  pyxy (air  traffic
management — ATM) e Haa3BMYaHO Ba’KIHBOIO
i 3abe3neueHHs Oe3nekn, eeKTUBHOCTI Ta €KO-
JIOTIYHOT CTIMKOCTI aBiallifHOl MiSIIBHOCTI B YChbOMY
cBiTi. Opranizarisi TOBITPSHOTO PyXy SIK AMHAMIY-
HUH, IHTETPOBAHUN MEHEDKMEHT TOBITPSIHOTO PY-
XYy Ta MOBITPSHOTO MPOCTOPY HA CyYacHOMY €Tarli €
OJTHIEI0 3 HAWOULTBII BaXKIMBUX CKIAJOBUX CEpel
000B’sI3KOBUX 3a0e3MeuyBalbHUX HAa3eMHHUX 3aCO-
0iB, sIKi HEOOXiH1 JIsl O€3MEYHOTO Ta e(h)EKTUBHOTO
3MIHCHEHHS MOBITPSIHOTO PYyXYy.

[IpaBoBi cranmapTH HEOOXiMHOTO 3a0e3meueHHs
oprasizallii MOBITPSHOTO PyXy «3HAHIUIA CBOE 3a-
KpITUIEHHS BXE B TEPIINX 3aKOHOJABYMX aKTax
HU3KH Jep>KaB Ta B MEPIINX MIXXHAPOJHUX KOHBEH-
[isX HA MOYATKy MUHYJIOTO CTOMTTS» 8, ¢. 107]. Y
mpuitHATiH  y 1944 poui  KowBenmii  mpo
MDKHApOJHY IMBUIBHY aBiallifo 3aKpiluieHo, o
«KOXKHA  JIOTOBipHa  JepkaBa  3000B’SI3y€THCS
CHIBIpAlIOBaTH y 3a0e3MeYeHHI MaKCHMaIbHO
MOJKJIMBOTO CTYIICHS OJHAKOBOCTI TPaBHJ, CTaH-
JapTiB, TPOIEAYp 1 OpraHizaiii, 10 CTOCYIOThCS
TIOBITPSIHUX CY/ICH, TIOBITPSHUX TPAC i TOTIOMIKHUAX
cinyk0, 3 YCiX NHUTaHb, B SIKUX TaKa OJIHAKOBICTH
CIPUATHME aepoHaBirarii i 11 BrockoHameHHo [13,
ct.37]. 3 miero meTtoro MixHapomHa Oprasizaris
nuBinpHOi aBianii (ICAO) mpuiimae Ta B Mipy
HEOOXIJTHOCTI 4ac BiJl 4Yacy 3MIHIOE MiXXHAapOJHi
CTaHAApPTH, PEKOMEHAOBaHY NPAKTHKY i IpoLeaypu
y cdepi MiXHApoaHOT MUBLIBHOI aBiarii. 1l cran-
JapTH € 000B’S3KOBUMH JIJISL BCIX JIEP)KaB — YJICHIB
ICAO i copustitots yHidikanii Ta KoopAUHALIT A1
Ha MDKHapomHoMy piBHi. Ha chorogHi OCHOBHI
CraHgapTd 1 PEeKOMEHOBaHA IMPAKTUKa, PO3PO0-
neni ICAQO, BKIIIOUEHI Ta «IOCTIHHO OHOBIIOIOTHCS
B Mexkax Bxke 19 JlogaTtkiB 10 Unka3pkol KOHBEHIIIT
1944 poky» [15, c. 21].

Tak Jlomatok 11 mo Umkaspkoi KOHBEHINI Mae
Ha3By «OOCIyroByBaHHs MOBITPSHOTO PyXy», BiH
BH3HAYA€E €JIEMEHTH OOCIYrOBYBaHHS IOBITPSIHOTO
PYXy Ta MICTUTh 3arajJbHOCBITOBI CTaHAAPTH 1 pe-
KOMEHJIOBaHY MPaKTHKY, IIO 3aCTOCOBYETHCS IS
3a0e3MeYeHHs TaKoro OOCIyTrOBYBaHHA. | 0JOBHOIO
METOI0 OOCIyTOBYBaHHS MOBITPSHOTO PYXY, SIK 3a-
3HaueHo B Jlomatky, «e 3amobiraHHs 3ITKHEHb IO-
BITPSHHUX CYyJeH Ha BCIX eramax ix pyxy, 9d TO
PYJIiHHS, 3JT, MOCaIKa, MOJIIT Ha MapuIpyTi abo 3a
CXEMOI0 OUIKyBaHHS B aeponopTy IpU3HAYEH-
Hs» [14]. JomaTok TakoX CTOCYEThCS CIOCOOIB
MPUCKOPEHHA Ta MiATPUMKH BIOPSIKOBAHOTO IIO-
TOKY HOBITPSIHOTO PYXY, METOIIB KOHCYJIbTYBAaHHS
Ta iHQOpMYyBaHHS 3 METOI0 Oe3rmeyHoro Ta edek-
TUBHOTO BHUKOHAHHS TOJBOTIB, a TaKOX CIIyXOH
OTIOBIIIIEHHSI JIJIS1 TIOBITPSHHUX CYJEH, IO 3a3HAIOTh
nuxa. JIjis BHKOHAHHS [MX IIEH IOJOXKEHHS
IKAO mnepenbavaroTh CTBOPSHHSI IEHTPIB MOJIBOT-
HO1 iH(oOpMaIii Ta OpraHiB yIpaBIiHHS TOBITPSIHUM
pyxom. Y Jlomatky 11 TakoX BCTaHOBJIEHI BUMOTH
II0JI0 KOOPAMHALIIT MiXK OpraHamMH YHpPaBIiHHS IIH-
BUTFHUM TOBITPSHUM PYXOM Ta BiHICHKOBOIO BIa-
010 ab0 1HIIMMM BiJIOMCTBaMH, BIIMOBIIaJbHUMH
3a JiSUTBHICTH, SIKA MOXKE BIUIMHYTH Ha TOJBOTH
[UBITHHUX TIOBITPSHUX CYJIEH.

Oco0nmBe 3HaUEHHS Y MIXKHAPOHO — MPaBOBO-
My 3a0e3leUeHHI OpraHizallii MOBITPSHOTO PyXy
Mae ['moGanpHuii aeponasiraniiiauii ian (I'AHID),
MPUHHATHN B TUSATiH pemakuii Ha mepiox 2016 —
2030 pp. [6], skl OHOBIIOETHCSI KOKHI TPH POKH i
SAKUH <GIBJIIE COOO0I0 KOMIUIEKCHUM JOKYMEHT, ILO
MICTUTh OCHOBHI TPHUHIIMIIA YIIPABIiHHA IUBi-
JILHOIO aBialli€l0, MOKIUKAHI CIPUATH 301IbIIEHHIO
MPOIYCKHOI CIIPOMOXHOCTiI HOBITPSHOTO PYXY,
3pOCTaHHIO0 €(PEeKTHUBHOCTI TJI00aIbHOI aBialiiHOl
CUCTEMHM, IIJBHUIICHHIO PIiBHA OE3MEKH IO0JIb-
otiB» [8, c.108] Ttomo. [lo Takumx npUHIUMIIB
HaJIeKUTh, 30KpeMa, 1 BIPOBa/PKeHHs [ 100aibHOT
KOHIIETIiI  opraHizamii  MOBITPSHOTO  pPyXy
(GATMOC). BaxiuBe 3HaueHHS B JaHOMY KOH-
TecTi MaroTh 1 JIOJAaTKOBI perioHajibHI IMpaBuiia
ICAOQ, nonoxeHHs SIKUX y 3MICTi PEryJIoBaHHS Op-
raHizaulii TMOBITPSHOTO PYXy CTOCYIOTHCS IUIAHY
MOJILOTY; 3aco0iB 3B’sA3Ky; HaBiraiii; 00CIyro-
BYBaHHSI TIOBITPSHOTO PyXy; OpraHizallii MMOTOKiB
MOBITPSIHOTO ~ PyXy;  METEopoJjorii;  aepoHa-
BiramiiHoi iHpopMarii; Tomo.

Oxpim ICAO, BaxIMBY poib Yy peryitOBaHHI
MOBITPSIHOTO PYXY BiJirparoTh 1 iHII MiXHApOAHI
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Ta perioHaNbHI aBialiifHi opraHizamii Taki sK:
MixHaponHa acomialisi HOBITPSHOTO TPaHCIIOPTY
(IATA), Opranizamiss IIUBUTBHOI  TOBITPSIHOI
Hagiraimii (CANSO), €Bporelicbke areHTCTBO 3
oe3neku aeponasiranii (EUROCONTROL), €spo-
rieticbka KoH(pepeHis 3 nuBiibHOI aBiamii (ECAC)
Ta iHmi. BoHu po3poOIisiioTh BIAMOBIAHI CTaHAAPTH
Ta TPOIeAypyd MIOAO HaBiramii, YIpaBIIiHHS IIO-
BITPSTHIM PYyXOM Ta BUMOTH J0 aBiamiiHOI O€3MeKu
npu oOCIYroBYBaHHI MOBITPSHOTO PYXY, BPaxoBY-
oun  crenn(iky TOBITPSHOTO PyXy B OKPEMHX
perioHax; Ipamio0Th HaJ TapMOHI3AIlIEI0 aBiallii-
HUX CTaHAApTiB MDX KpaiHamu ajs 3a0e3redeHHs
ix B3aeMo/Iii Ta O€3MeKn MOBITPSHOTO PYXY.
MixHapOIHO — MPaBOBi CTAHAAPTH Ta PEKOMEH-
JIOBaHa TpaKTHKa, B TOMy 4Hcii i y cdepi op-
rafi3arii moBiTPSIHOTO PyXy, € 000B’I3KOBUMH JIJIS
IMIUTEMEHTAIlil Ha HalliOHAJIFHOMY PiBHi, TOOTO TO-
JIOBHA POJIb MPH iX peaiizallii BiIBOIAUTHCS HAIliO-
HAJIBHOMY 3aKOHOJABCTBY, SIKE PETYJIIO€ TaHUHA BUA
MpaBoOBiMHOCHH. Jlep:kaBW TOBMHHI aJanTyBaTH
CBOI HAI[IOHAJBHI 3aKOHM Ta TPOIEIYypH [0
MDKHAPOJHUX BUMOT, 3a0€3MeUyI0YH TAKIM YHHOM
ix yHidikarmito, mo € HeoOXiTHUM TS ePEeKTHBHOI
Ta Oe3mevHoi opraHizamii MOBITPSHOTO pyXy Ha
rnobanpHOMy piBHI. ToMmMy KoXHa KpaiHa Ha
CBOTOMHI Ma€ CBi  pEerymoYAld  Opra,
BIJIMOBITaJIbHUM 32 BIPOBAJKCHHSI Ta JOTPUMAHHS
MDKHApOJHUX CTAaHAAPTIB HAa HAI[IOHAJTLHOMY PiBHI.
B Vkpaimi ne [lepxaBHa aBiamiiiHa ciryx0a
VYxpainu, y BenukoOpuTanii - L{uBinbHe aBiamiiiHe
ynpasiinHs (Civil Aviation authority), y Crnomnyue-
Hux lllrarax Amepuxku — @DenepanbHa aBiamiiiHa
apminictpanis (FAA), y Kanagi — TpancmopTHa
ciyx06a Kanamu (TCK), B Kurai — Anminictpartis
nuBiieHOI asianii Kurato (CAAC), B ABcTpamii —
HuBineHe  aBiamifiHe  ympaBiiHHA — ABCTpatii
(CASA) towo. Ilpu npomy, ik 3a3Ha4a€E y CBOEMY
nociipkenHi €. YepHiid, «akTUBHA CIIBIpalsl Ta
B3a€EMOPO3YMIHHSI MK MDKHapOJHUMH Ta Hallio-
HUIBHUMH OpraHaMHU PETrYNIOBaHHS € KIIOYOBUM
aCIeKTOM JIIsl YCHIIIHOTO BIPOBAKEHHS HOBUX
MIXKHApPOJHO — MpPaBOBMX HOPM 3 METOK iHTe-
TpYBaHHS Cy4acHHX craHaaptiB» [19, c.269] mis
3a0e3TeueHHs] OpraHi3ailii HOBITPSIHOTO PYXY.
BimnosigHo wacturm mepmoi cr. 4 pozairy 11
[oBiTpsiHOTO KOzIEKCy YKpaiHu «YKpaiHa sK aep-
’kaBa, 1m0 mnpuegHamacs g0 KoHBeHmii mpo
MIDKHApOJHY LIMBUIBHY aBiallilo, HECE BiJOBIIAIb-
HICTh 32 BUKOHAHHS MDKHapOJHUX 3000B’s3aHb,

10 BHUILTMBAIOThH i3 mi€i KouBenuii» [16], B ToMy
YHUCl IOMO TpaBMJI BHUKOPUCTAHHS MOBITPSHOTO
mpocTopy YKpaiHu Ta opraHizallii moBiTPSTHOTO py-
Xy B HbOMY. YKpaiHa TaKoXk «MOBHICTIO iIHTETpOBa-
Ha B 30HY BiAmoBiganpHOCTI LleHTpansHOrO oprany
oprasizarfii IMOTOKIB MOBITPSIHOTO pPyXy €EBpo-
koHtpomo (CFMU) Ta Gepe yuacTp Ha cTparteriy-
HOMY, TEpEATAaKTHYHOMY Ta TAKTHYHOMY eTarax
TUTAaHYBaHHS MOTOKIB MOBITPSHOTO PyXy B MOBITPS-
HOMY mpocTopi €Bpornelicskoro periony [7, c. 68].
Crig 3a3HaYUTH, IO OCHOBH IPABOBOTO PETYIIO-
BaHHS MDKHAPOJHOTO TOBITPSHOTO PyXy B €Bpo-
MEHCbKOMY PperioHi «y paMkax €BponenchKoro
Corozy Oymu 3axmaneHi me B JloroBopi mpo 3a-
cHyBaHHA €Bporeiicbkkoro Exonomiunoro CmiBTo-
BapuCTBa, miamucanomy B Pumi y 1957 p.» [5,
c. 151]. 3Ha4HMM KPOKOM y PO3BUTKY CYYacHOI CH-
CTEMH PETYIIOBaHHS MOBITPSIHOTO pyXy B €C cTano
npuiHATTS €BponapiamenToM Ta Pamoio €C Pe-
rimameHTy Ne 549/2004 Bim 10 6epe3nst 2004 poky
Mpo CTBOpeHHS €IUHOTO €BpOIEHChKOTO Heoa,
KW CTBOPUB 3acaiy TMOAATBIIOTO PEryIIOBaHHS
MOBITPSIHOTO pPyXy B E€BPONEHCHKOMY perioHi —
npuitHATTS PermamenTiB €Bponapnamenty ta Pamu
€C: Ne 551/2004 mono opranizarnii i BHKOpUCTaH-
Hi TIOBITpSHOTO TpocTopy B pamkax €C,
Ne 552/2004 mromo excruTyaTariiHoi CymicHOCTI
€BPOTIEHCHKOI MEpEXi YIPABIiHHS IMOBITPSHUM Y-
xoM [4], ImmuieMeHTamiiHUN periaMeHT Komicii
(€C) Ne373/2017 mpo BCTAaHOBIEHHS 3arajibHUX
BUMOT JIJIsl TIPOBaJIepiB OpraHizalii HOBITPSHOTO
pyxy / aepoHaBiramiifHOTO OOCIYrOBYBaHHS Ta iH-
mux (pyHKIIH Mepexi opraHizallii MoBITPSIHOTO Py-
Xy Ta HarjsiLy 3a HuM [12] Ta iHIHMX, CIPIMOBAaHUX
Ha BIIPOBADKEHHS CIUIBHUX IPOLEIYp VIS pery-
JIIOBaHHS YNPaBIIHHS TOBITPIHUM PYXOM, 3aXOJiB
y cepi inTeponepadeIbHOCTI, crierudikalii ToIo.

VYkpaiHa iMIUIEMEHTY€ MIXKHAPOIHI Ta €BPOIICHi-
ChbKI CTaHJIApTU IMBUIbHOI aBiallii BiAMOBITHO 10O
mignucanol Yroau Mik YkpaiHowo Ta €BpONeNch-
kuM CO1030M TpO CHiBHUNA aBiallifHWH TPOCTIp,
SKHA TPYHTYEThCS HA 1IICHTUYHUX NpaBWiIax y
cdepi Oe3reku MoNLOTIB, aBialliiHOT Oe3MeKH i op-
ratizauii nositpsHoro pyxy [18]. B VYkpaini oc-
HOBHMUM HOPMAaTHBHHUM akToM y Wit cdepi € Ilo-
BITpSHHHA  KoJekc Ykpainm Big 19 TpaBHA
2011 poky, SIKMif MICTUTH TIOJIO>KEHHSI TIPO BUKOPH-
CTaHHS TMOBITPSHOTO MPOCTOPY Ta 3AIMCHEHHS TO-
JIbOTIB B HbOMY. Bimmorimno mo m. 74 cr. 1 Ilo-
BITPSHOTO KOJEKCY YKpaiHW opraHizamisi MOBiTps-
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HOTO PyXy BU3HAUYAETHCS SK «IUHAMIYHMH, iHTe-
TPOBaHWII MEHEIXKMEHT MOBITPSHOTO PyXy Ta IO-
BITPSTHOTO TPOCTOPY YKpaiHu, M0 BKITIOYAE 00CITy-
TOBYBaHHS TOBITPSHOTO PYyXY, MEHEIXMEHT IIO-
BITPSIHOTO TPOCTOPY YKpaiHH Ta MEHEIKMEHT
MTOTOKIB TOBITPSHOTO PYXY, IO BUKOHYETHCS 0€3-
MEYHO, CKOHOMIYHO Ta €()eKTHBHO LUISIXOM HaJaH-
HS 3ac00iB Ta Oe3mepepBHOTO OOCIYTOBYBaHHS y
B3aeMOii 3 yciMa CTOPOHAMH Ta i3 3aly4eHHSIM
O0opToBUX Ta Ha3eMHUX QyHKIIH» [16]. BinnosigHo
no BUMOT dacTwH 1, 2 crarti 4, MyHKTY 3 YacTH-
vu 1, myHkty | wactmam 2 crarti 5, crarri 11,
nyHKTy 4 yactunu 2 crarti 23 [loBiTpsiHOTO KOJEK-
cy YkpaiHu Ta 3 METOH ajanTaiii HOPMAaTHBHO-
MPaBOBHX AaKTiB YKpaiHU y Taly3i IHUBLIBHOT
aBiallii 10 CTaHJIapTIB Ta PEKOMECHIOBAHOI MPaKTH-
ku MixHapomHOI opranizamii IWBLIRHOI aBialii,
BCTaHOBJICHHS 3arajibHUX MPaBUII Ta IPOLEAYP Op-
raHizauii Ta HaJaHHs 00CITyTOBYBaHHS OBITPSHOTO
pyxy 1mmBimbHOI  aBiamii  JlepkaBiaciyx00r0
VYkpainm Oynmu TpwiiHATI ABiamiliHI TpaBHiIa
VYkpainn «Opranizaiiss MOBITPSIHOTO PyXy», SKi
«BCTaHOBIIIOIOTH BUMOTH 1IOAO 3a0e3nedeHHs 00-
CIIyTOBYBaHHS TMOBITpsiHOTO pyxy (mami - OIIP)
IUIIXOM OpraHi3allii moBITPSHOTO PyXy Ta 3aCTOCY-
BaHHJ BHM3HAYCHUX ONEpauliiHUX HpOUEAyp y MO-
BITPSTHOMY TIPOCTOpi YKpaiHU Ta Ha IUBIIHHUX ae-
polpoMax (aepoApoMax CIILHOTO BUKOPUCTAHHS)
VYkpainw» [3]. Bumorn mmx ABiamiiiHuX mpaBui
0asyrorbcs Ha llpaBmiax aepoHaBiramiifHOro 00-
ciyroByBaHHsl «OpraHizalisi MOBITPSHOTO PyXy»
MixHapomHoi  opraHizamii IMBLIBHOT  aBiamii
(Doc 4444 ICAO) [18], 3aCTOCOBYIOTBCS pa3oM 3
BUMOTraMu ABialiiHUX mpaBui YKpainu «3arajibHi
MpaBUJia TIOJBOTIB Y TIOBITPSHOMY IIPOCTOPi
Ykpaiam» [1], TOTOBHIOIOTH Ta PO3’SACHIOIOTH BHU-
moru mojo OITP, 3a3HaveHi y ABiamiiHUX TpaBH-
nax Ykpaian «OOCIIyroByBaHHS INOBITPSHOTO DY-
xy» [2]. AHai3yruu 3MICT 3a3HaYECHUX HOPMATHB-
HUX aKTIB, MOXKHa y3arallbHUTH, IO OpTraHi3aiis
MOBITPSIHOTO PyXy — 1€ CHUCTEeMa 3axo[iB, L0 3a-
0e3MevyoTh BUCOKUH piBeHb OE3MEKH MOBITPSHOTO
PYXy, HEOOXiTHII PIBEeHb THYYKOCTI BUKOPUCTAHHS
MOBITPSIHOTO TPOCTOPY Ta JdAlOTh MOXKIIUBICTD
BUPIIIYBaTH 3aBJaHHA MION0 €()EeKTUBHOTO BHKO-
pPHUCTaHHSI TIOBITPSIHOTO MPOCTOPY KpaiHW Pi3HUMH
Horo kopuctyBauamu. Cucrema oprasizamii mo-
BiTpsiHOTO pyXy (ATM) «3abe3neuye opranizaiito
MOBITPSIHOTO PYXy IUIIXOM CHUIBHOI 1HTErpaii
moel, indopMartii, TEXHOJIOT1H, 3ac00iB 1 MOCIyT,

AK1 MATPUMYIOTHCS TIOBITPSHUM 1 HA3€MHUM Ta/abo
KOCMIYHHMM 3B’SI3KOM, HAaBIraIli€l0 1 CIIOCTEPEKECH-
Ham» [3]. ATM Bkimodae B cebe Taki €IEeMEHTH K
YOpaBIIiHHSA TOBITPSHUM MPOCTOPOM, OOCIYro-
BYBaHHS TOBITPSHOTO PyXy Ta OpraHizamilo Io-
TOKIB TOBIiTpsiHOTO pyXy. llpn mpomy «yci enemen-
TH CHCTEeMH Oprasizamii HOBITPSIHOTO  pYyXy
byHKIIOHATBHO CyMicHI Mik coboroy» [11, ¢. 17].

BucnoBku. IIpoBenene mocimipKeHHS MIXXKHAPO-
JTHO — TIPaBOBOTO 3a0e3MeYeHHs OpraHi3amii moBiT-
PSIHOTO pPyXy [HO3BOJIS€ 3pOOMTH BHUCHOBKH, ILO
YMHHI CTaHJApTH Ta PEKOMEHIOBaHA IPAKTHKA
ICAO, npaBuna Ta mpouenypy iHIIMX MiKXHApO.-
HUX aBiallifHUX OpraHi3amiil om0 opraHi3arii mo-
BITPSTHOTO pyXy € 0a3oro ais 3abe3neueHHs Oesre-
KM TIOJIbOTIB, B IJIOMY O€3IEKH LUBLILHOI aBiamii
Ha cydacHOMYy eTami ii (pyHKIIOHyBaHHS; MiHIMI3ye
pU3WKH aBapiil i kKaracTpod; 3a0e3mnedye B3aEMOII0
MK aBlaKOMIaHIIMH Ta CIyOaMH TOBITPSHOTO
PYXy pI3HHX KpaiH; CIpHus€ ONTUMI3allii MOBITpS-
HOTO PyXy Ta e(peKTUBHOCTI MOJBOTIB, ITiBUIICH-
HIO e(EeKTUBHOCTI BHUKOPUCTaHHS MOBITPSIHOTO
IPOCTOPY, IO CBOEK YEPror 3HIKYE BUTPaTU
aBiaKOMITaHi# 1 MiABHUIY€E PiBeHb 0OCITYTrOBYBaHHS
nacaxupiB. ToMy BBakaeMo, 10 Taki MiKHApPOIHI
CTaHJapTH Ta PEKOMEH/IAIlil TOBUHHI OiJbIII TTOBHO
BpPAaxOBYBAaTUCSl BCiMa JEp)KaBaMH — UJICHAMHU
ICAO mix yac ¢popMyBaHHS Ta OHOBJICHHS BJIACHO-
ro HalllOHaJIbHOTO 3aKOHOJIABCTBA 3a/iIsl 3abesre-
yeHHS Oe3meku, e(PeKTHUBHOCTI Ta CTabibHOCTI
aBialiiHOl JisTIbHOCTI 1 BUKOPHUCTAHHS TOBITPSHO-
TO MPOCTOPY B YMOBax riiobamizaltii, IIBUAKOTO Te-
XHOJIOTIYHOTO PO3BUTKY, @ TAKOXK 3 YpaxyBaHHAM
Cy4YacHHUX 3arpo3 Ta pU3MKIB.
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management and to assess its implementation in the system of national regulatory and legal regulation.
Research methods: the methodological basis of the study is based on general scientific methods of scientific
knowledge: system-functional, formal-logical, comparative, dialectical, statistical, forecasting and others; as
well as special legal methods: comparative legal, formal legal, classification method and others. Results: the
article proves that air traffic management, as a dynamic, integrated management of air traffic and airspace,
is currently one of the most important components among the mandatory ground support facilities required
for the safe and efficient operation of air traffic, the current ICAO standards and recommended practices,
rules and procedures of other international aviation organisations on air traffic management are the basis of
international legal support for air traffic, which are established to ensure flight safety and, in general, the
safety of civil aviation at the current stage of its functioning; minimising the risk of accidents and disasters;
ensuring cooperation between airlines and air traffic services of different countries; promoting air traffic
optimisation and flight efficiency, increasing the efficiency of airspace use, which in turn reduces airlines’
costs and improves passenger service. Therefore, such international standards and recommendations should
be more fully taken into account by all ICAO Member States when formulating and updating their national
legislation to ensure the safety, efficiency and stability of aviation activities and the use of airspace in the
context of globalisation, rapid technological development, as well as taking into account current threats and
risks. Discussion: international legal support of air traffic, study of problems related to improvement and
modernisation of its regulation is a key factor for ensuring international security, efficiency and stability of
aviation activities related to the use of airspace in the context of globalisation and rapid technological
development. After all, innovations in aviation technology require updating and harmonising regulatory
legal standards to integrate new systems and ensure their compatibility with existing ones. At the same time,
the international legal framework for air traffic management involves complex political and legal issues
related to the sovereignty of states, flight rights, the legal regime of airspace, etc. Research in this area
allows us to better understand current challenges and opportunities, contribute to the development of more
efficient and safer regulatory systems, and formulate policies that meet the interests of all participants in the
international aviation market.

Key words: air traffic; air traffic; air traffic organization; air traffic services; air traffic management;
organisation of air traffic flows; air traffic control system capacity; ICAO standards and recommendations.
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The purpose of the article is explores for independence Georgia’s varied struggle against occupation
both past and present. Research methods: the chosen topic of scientific research requires the use of various
scientific methods and approaches to obtain high-quality results. Therefore, the following research methods
were used to solve the tasks set: analysis; systematic method; analytical method, etc. Results: along with the
restoration of Georgia’s independence, the country has been fighting an ongoing battle against occupation,
confronting multiple threats to its sovereignty and territorial integrity. This article explores Georgia’s varied
struggle, both past and present. Significantly, despite concerted efforts to settle the situation, the occupation
persists, casting a pall over the country’s hopes for peace and stability. The fundamental goal of Georgian
strategy was to improve the existing procedures against the occupation. Georgia has worked to improve its
defenses and obtain global support for its cause through diplomatic relations and multilateral
collaborations. However, the persistent character of the occupation necessitated a thorough reconsideration
of peacekeeping procedures and strategies, as evidenced by the current situation in Ukraine. Georgia hopes
to improve its ability to detect and deter acts of aggression by increasing interaction with regional and
international players. Furthermore, policies that foster discussion and reconciliation are critical components
of any long-term peace deal. Discussion: the article seeks to depict Georgia’s ongoing struggle with
occupation using dogmatic and comparative legal analysis. This approach demonstrates the critical
necessity for ongoing international engagement and support. Georgia is attempting to overcome the
problems of the occupation and achieve its vision of a safe future by upgrading current processes and
contributing to the modernization of the peacekeeping system.

Key words: Occupation; Georgia; sovereignty; territorial integrity; peacekeeping; diplomacy; global
support; aggression; legal analysis; international engagement.

Problem statement and its relevance. The Accordingly, they tried to weaken Georgia’s

stages of Georgia’s existence as an independent
state were politically difficult to model. As a
country that continued its history with constant
wars, its main political goal was still the protection
of its national identity and the restoration of
statehood [1].

States located in Georgia’s neighborhood, which
had an interest in strengthening foreign or domestic
policies, could not adapt to the presence of such a
strong and rapidly developing state as Georgia.

strength and turn it into a dependent country in
various ways. This goal was often achieved through
military conflict, and therefore there was always a
problem of maintaining territorial unity in Georgia,
and occupation was a constant threat.

In addition to foreign problems, Georgia’s
domestic policy was also inadequate. Under the
external strength and splendor, complicated internal
politics were hidden, because there were a number
of circumstances that prevented its existence as a
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unified, strong state. | mean internal strife, betrayal
of the feudal lords and so on. Of course, external
force was the main factor here as well. Because
those states that could not defeat Georgia by
military confrontation often resorted to such
methods of defeat as bribing feudal lords,
intimidation and using them for their own benefit.

One of the prominent manifestations of the
heroic history of the Georgian people was not
fighting against any state and appropriating its
territory, but protecting one’s own land and water
without restricting the freedom of others.

Summary of the main research material. The
beginning of the occupation of Georgia. Due to
religious similarity, Georgia did not have much
choice, one of its neighboring states Russia, which
also had its own interests in Transcaucasia, was the
most optimal option for alliance. Because of this,
Georgia turned to Russia for subordination and
protection as soon as it got on the path of political
development. In fact, Russia, fighting for
dominance in Transcaucasia, was distinguished
from other neighbors of Georgia by its strength,
centralization of government and, most importantly,
its faith. "We ancestors thought that a strong
Christian nation would provide unselfish help to a
small Christian nation, and there would be no place
for apathy in the politics of a strong nation"[2]
wrote Ivane Javakhishvili. Russia, in the process of
its own state formation, was considered as the
savior of the Christian-Orthodox world and had a
messianic role. It was on the basis of this kind of
assessment and belief that the imperial intentions of
the Russian policy were gradually revealed. His
political ideology is the pillar, it was reflected in his
own messianism, which meant conquering the
entire Transcaucasia and gaining access to the seas.
However, as we mentioned above, Russia was not
the only state that had similar interests. The
interests of the three great powers Iran, the Ottoman
Empire, and Russia were already intersecting here,
which was an indication that an even greater threat
awaited the politically active Transcaucasian
region.

Ever since the end of the 16th century, the
permanent connection and diplomatic relations
between the kings of Russia and the principality of
Kakheti began [3]. The "deed of mercy" signed in

1587 is especially remarkable, the content of which
indicates that the king of Kakheti, Alexander, is a
subject of Russia [3]. In the following years, the
connection between Russia and the individual
principalities of Georgia was not broken and was
constantly active. This happened even when in the
18th century, Russia appeared to us not as a state,
but as an empire. Accordingly, his incessant
thinking about the union of territories and political
superiority grew stronger and stronger.

Throughout history, Georgia has always had a
complicated political —atmosphere, therefore,
Georgia, as one of the most strategically well-
located states in the Caucasus, has had a constant
interest on the part of the countries. Especially this
interest was expressed from the Russian Empire
located in the north of our state, later from the
Soviet Union and the Russian Federation. The
imperial intentions that Russia had towards Georgia
represented actions based on power politics. If we
look at the political relations of these two countries,
we will see that the Russian Empire, as a "rescue”
state, often appeared to help Georgia in distress.
However, the real reason for such assistance was
obvious - the role of the helping and savior state
was the result of Russia’s permanent policy.

This is exactly what happened in the 80 s of the
18th century, when Georgia took another fatal step
to preserve its statehood and signed the
Georgievsky Treaty with the Russian Empire.
Actually, such steps of Georgia, | mean the signing
of various alliance treaties, were aimed at the fact
that with the help of the allied state, Georgia would
be able to feel a temporary relief and the process of
ascent  would be facilitated. However,
unfortunately, the allied states never had similar
interests and constantly abused Georgia’s trusting
policy.

The Georgievsky Treaty was an eternal turning
point for Georgia towards Russia. King Erekle
thought that with this agreement Georgia would be
given relief from the Muslim invaders for a short
time, but unfortunately his expectations were not
met and soon Russia’s imperial policy showed itself
once again. When King Erekle was supposed to
receive the military aid defined by the Georgievsky
Treaty, at that time the empire refused to send
Georgia and slowly got involved in its own great
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politics [4]. The treaty concluded with Russia
became the reason that in 1795, one of the most
cruel conquerors, Aga Muhammad Khan, invaded
and brutalized eastern Georgia. From that time on,
the idea of a unified policy of Georgia was met
with opposition at the very foundation, and
unfortunately, it could not develop for a long time.

The signing of the Treaty of Georgievsky was a
real basis for the Russian Empire, which made it
easier to conquer Georgia. And so it happened, in
1801, Tsarist Russia abolished the Kingdom of
Kartli-Kakheti and subjected Eastern Georgia
entirely to its own policy. In the following
years (1810), Tsarist Russia successively abolished
the principalities of Imereti, Guria, Samegrelo,
Svaneti and Abkhazia. In fact, all of Georgia falls
into the hands of Russia and loses its statehood.

This step of Russia was not only the abolition of
kingdoms, but it represented the first step towards
occupation. After the conclusion of the treaty, the
Russian Empire continued to take actions to further
undermine the already abolished statehood of
Georgia.

Throughout the next 19th century, the
population of Georgia constantly fought against the
imperial policy of Russia, despite the fact that
almost no large-scale rebellion was won, the spirit
of the Georgian people never stopped in their
pursuit of freedom.

Towards the end of the 19th century,
personalities appeared in the political arena of
Georgia who fought for the restoration of Georgian
statehood and the preservation of nationalism.
Many such organizations were founded with the
great efforts and desire of the well-known Tergdale
people, which were aimed at regulating the
Georgian nationality and socio-economic situation.
This jaffa did not go well, and soon a moment came
in the history of Georgia, when the Georgian nation
woke up and became even more convinced of the
unstoppable struggle to protect its identity. Slowly,
new political ideologies begin to emerge, political
parties are formed, and a new stage in the country’s
awareness begins.

Struggle of Georgia for the protection of
sovereignty. Georgia was now going through the
stage that Europe went through in the 18th-19th
centuries. Many new forces were created to fight

for the unity and independence of Georgia. The
Georgian nation could not adapt to the occupation
of Georgian territory by the Russian Empire and
used every possible chance to achieve its own
goals.

At the beginning of the 20th century, during the
First World War, Georgia found a new ally in the
international arena in the form of Germany. The
"Independence Committee” formed outside of
Georgia actively worked with the representatives of
various political parties in Georgia. The goal was
simple - everyone was fighting for the
independence of Georgia, therefore they should not
waste a long time in searching for an ally, but
actively use any available opportunity.

And so it happened, on May 26, 1918, Noah
Jordan announced Georgia’s independence. It
should be noted that Germany recognized
Georgia’s independence on May 28, 1918 [5].

Shortly after the declaration of independence, a
new wave of confrontations and hostilities began in
Georgia. Georgia’s neighboring states could not
adapt to its territorial integrity, because of this
Georgia had to pursue a moderate policy from the
day of the declaration of independence, the result of
which should have been the preservation of
statehood.

The already disintegrated Russian Empire still
could not accept the existence of Georgia as an
independent state and tried to break its statehood by
various means.

The saddest fact in the centuries-old history of
Georgia is that, despite the great desire for
independence, separatists were constantly found
inside the country, who strongly opposed the
struggle for the unification of the state [5].

Fighting the Occupation in the 21st Century.
Since after the collapse of the Russian Empire,
Soviet Russia began to complete the borders of the
empire, Georgia was obviously included here. Its
actions continued after the collapse of the Soviet
Union, the Russian Federation once again proved
its desire for territorial expansion at the expense of
neighboring states and deliberately started actions
against the statehood of Georgia. In the 90s of the
20th century, Russia constantly pursued its political
goals in Georgia by interfering in the civil war,
ethno-political conflict, or in the internal affairs of
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Georgia. At the beginning of the 21st century,
many anti-state acts were added to this list, the
construction of military bases by Russia in the non-
controlled territory of Georgia, the bombing of the
territory of Georgia by the Russian military
aviation, terrorist acts on the territory of Georgia,
the training of paramilitary groups of military
separatists, the planning of war against Georgia by
the Russian General Staff, as well as Distribution of
passports for residents of Russian Abkhazia and
Tskhinvali region [6]. This is an incomplete list of
what the Russian Federation was doing in the
controlled territories of Georgia with the help of the
separatists.

The escalation of the situation begins on
February 17, 2008, when Kosovo declares its
independence and is recognized by the majority of
Western states. The head of the Russian General
Staff, Yuriy Baluevsky, responded to this fact and
said that "in other regions, including those close to
the borders of Russia”, this fact will have a
response. Based on this statement, as well as the
previous situation, it was likely that Russia would
use Kosovo’s recognition of independence to fulfill
its own occupation goals. Since March, the
Georgian authorities have seen the real danger of
Russian aggression and intervention [7]. At the
beginning of March, Georgia announced that it
wants to join the North Atlantic Treaty
Organization (NATO). Moscow will understand
this against itself, and on March 11, Dmitry
Rogozin, Russia’s representative in NATO, made a
statement: "As soon as Georgia receives any
prospect of NATO membership from Washington,
the process of real secession of these two territories
(Abkhazia, Tskhinvali region) from Georgia will
begin the very next day"[8]. On April 8, Russian
Foreign Minister Sergey Lavroma said that "Russia
will do everything to prevent Georgia and Ukraine
from joining NATO, to prevent the inevitable sharp
deterioration of relations with the alliance, its host
countries and neighbors". Russia openly expressed
its political aspirations not only for Abkhazia and
Tskhinvali region, but also for the entire territory of
Georgia. The situation was especially aggravated
when, on April 16, Putin ordered the Russian state
agencies to establish contact with the separatist
regimes of two regions of Georgia [9]. It was

obvious that Russia was going to annex these
territories. International organizations such as the
European Union, NATO, OSCE and Western
countries have condemned this decision of
Putin [9].

Although everyone understood the complexity
of the situation, working to regulate it was
especially difficult when it came to the
confrontation of the Russian Federation, a
permanent member of the United Nations Security
Council. As a result, the Russian Federation easily
managed to escalate the situation by speculating
and acting in various ways and committed many
illegal actions between April and August.

The situation was getting worse and worse. It
reached its peak in the middle of June 2008, when
the explosions "in the vicinity of the villages under
Georgian control - Kekvi, Ergneti, Tamarasheni
and the Kokhati post of the de facto militia of South
Ossetia" became more frequent. In June-July, the
Russian military units mobilized in the border areas
of Georgia, they refused all contact and
strengthened road control [10]. After the end of the
military exercises, they will still remain in the
coastal areas of Georgia.

At the beginning of August, explosions and
firefights were actively taking place [11].
Supporters of the separatists claimed that the units
of the Russian army were "volunteers" who were
ready to fight in "South Ossetia" against Georgia.
Diplomatic negotiations continued between the
Georgian and Russian sides, on August 7, Temur
Yakobashvili, the State Minister of Reintegration of
Georgia, the Russian Special Representative on the
Georgian-Ossetian  conflict, Ambassador  Yuri
Popov and the JPKF commander, Major General
Marat Kulakhmetov, met. The goal of the meeting
was to resolve the Georgian-Ossetian conflict and
make peace decisions, but this did not bring any
positive results [12].

The Russian Federation waged an active media
war that Georgia was responsible for this armed
conflict and spread false information.

Georgia’s actions to protect itself from
aggression were caused by the violation of the state
border by the Russian army. After the Georgian
side realized that the Russian army was moving
towards Georgia through the Rock Tunnel and
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through Abkhazia, it was able to take defensive
measures. The right of a state to use force in self-
defense is confirmed by Article 51 of the United
Nations. Moreover, according to Article 51, the
right of self-defense exists only on the basis of a
military attack. There is no doubt that Georgia had
such a right to self-defense, because, as we
mentioned, regular attacks and explosions from the
Russian Federation began already in June.

The war, which lasted from August 7-12, was
fought by all means, including cyber-warfare,
airstrikes, naval attacks and ground means. Russia
used all possible means to seize strategically
important territories for the Georgian army and to
act as a "peacekeeping force" sometimes in the
form of victims. The entry of the military units of
the Russian Federation into the territory of Georgia
took place in violation of the norms recognized by
international law.

In order for the Russian Federation to justify its
military intervention on the territory of Georgia, it
presented reasons for this: protection of Russian
peacekeepers and Russian citizens in South Ossetia,
humanitarian intervention, obligation to protect
citizens [13]. All the reasons mentioned above are
unjustified according to the norms of international
law.

Conclusions. There is still no such type of
authoritative body to evaluate Russia’s actions in
terms of law, which would have binding force to
perform [13]. A new problem emerges here, that
there are still no effective mechanisms for the
enforcement of decisions in international law.
Everything is based on the good faith of the states.
This phenomenon is aggravated by the fact that the
Russian Federation, as we mentioned, is a
permanent member of the Security Council of the
United Nations. The political wishes of the
members always prevail over the effectiveness of
the results. In 2008, on August 12, Georgia filed a
lawsuit against the Russian Federation at the
International Court of Justice of the United
Nations [14]. Due to the fact that the Russian
Federation did not recognize the court’s
jurisdiction, Georgia’s claim could not relate to the
violation of the norms of the law on the use of
force [15].

The international community, which is
constantly trying to prevent any military-armed
conflict, declares inappropriate the action of any
state, which is aimed at undermining the peace and
security of the world. Rome Statute of International
Criminal Court, which is aimed at eliminating by
legal methods the type of crimes that are aimed at
violating international peace and security [16].
Such a crime included the Crime of Aggression
committed by the Russian Federation against the
state of Georgia. According to the Rome Statute,
the crime of aggression is defined as follows: "For
the purpose of this Statute, "crime of aggression”
means the planning, preparation, initiation or exe-
cution, by a person in a position effectively to exer-
cise control over or to direct the political or military
action of a State, of an act of aggression which, by
its character, gravity and scale, constitutes a mani-
fest violation of the Charter of the United Na-
tions" [16] Nevertheless, Russia is not a member of
the ICC, which allows it more to easily realize its
own goals and to avoid the fulfillment of interna-
tionally assumed obligations.

In addition, the Russian Federation violates
internationally recognized legal norms presented in
the Helsinki Final Act of 1975, including violation
of state territory, violation of sovereignty, non-
fulfillment of contractual obligations, interference
in internal affairs, violation of human rights.
Regarding the latter, the victim states of the
21st century of the Russian Federation, Georgia and
Ukraine, have a bitter experience. The actions of
Russia and its supporting separatists during the civil
war in Abkhazia in the 90s of the 19th century were
evaluated by the Organization for Security and Co-
operation in Europe as ethnic cleansing: ". They
expressed their deep concern over "ethnic cleans-
ing", the massive expulsion of people, predomi-
nantly Georgian, from their living areas and the
deaths of large numbers of innocent
civilians..." [17]. As for the conflict between Russia
and Georgia in August 2008, more than
2,000 people, including military personnel and ci-
vilians, were killed in this conflict from the Geor-
gian side [18].

16 years have passed since the 2008 Russia-
Georgia war, Russia continues to occupy the
territory of Georgia by moving square meters.
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Today, the Russian Federation occupies more
than 20% of the territory of Georgia. He is
constantly trying to impose his imperial desires on
neighboring countries. Unfortunately, Ukraine is
also included among these countries. The Russia-
Ukraine war, which has been going on since 2022,
shows the civilized part of the world the conquering
face of Russia [19].

The important settlement mechanisms that exist
in the world today make the resolution of disputes
and armed conflicts less effective. Although the
mechanism is advanced compared to past centuries,
it needs further refinement and development,
especially in the era of the threat of using nuclear
weapons.

Unfortunately, there are privileged countries
whose interests prevail over world peace and
security, and whose direct participation in the
settlement of the conflict poses an even greater
threat to the current situation. It is important that
the peaceful settlement of state disputes and armed
confrontations, preventing their further escalation
and ensuring the guarantees of stable and peaceful
development of humanity is still on the agenda of
the world community. This is clearly confirmed by
recent events, such as the Russia-Ukraine war.

It is necessary to refine and perfect the already
existing mechanisms, to develop a more effective
mechanism for enforcement of responsibility in
international law, which should be reflected in the
modernization of the system. Priorities that prevent
the implementation of mechanisms should be
eliminated. It is necessary for states to properly
understand their authority before the international
community and prevent such actions that deceive
the international community about their personal
wishes.
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Memoro cmammi € 00cniOHcenHs pisHoMaHimuoi 6opomvou I py3ii 3a HezanexncHicmes npomu OKynayii K
Y MUHYIOMY, MaK i 6 cbocooenHi. Memoou 00cniddiceHHA: 00pana mema HAyKoB020 OOCTIONCEHHS GUMA2AE
BUKOPUCMAHHS PI3HOMAHIMHUX HAYKOBUX Memo0i8 i nioxooié 01 OMpUMAaHHA AKICHUX pe3yibmamis. Tomy
0151 6UPIULEHHS NOCMABNICHUX 3A80aHb OYU BUKOPUCIAHT MAK] MemOoOU OOCIONCEHHA: aHANi3; CUCMEMHUL
Memo0, ananimuyHui memoo mowjo. Pesynomamu: nopso 3 6ioHosnennam uesanexcnocmi I pysii, kpaina
6ede nocmiliny 60pomvoy 3 OKYNAyicio, NPOMUCOAIOUU YUCTICHHUM 3A2P03aM CBOEMY Cy8epenimemy ma
mepumopianvuil yinichocmi. Ll cmamms docniodicye pisHomanimuy bopomsdy 6 I py3ii, ik Munyny, max i
menepiwmio. Baxcaueo, wo He36axicarouu Ha y32000ceHi 3yCUNIA WOOO0 8PECYNI08aHHs cumyayii, oKynayis
nPOO0BIKHCYEMBCA, KUOAOYU NAAMY HA HAOIl Kpainu Ha mup i cmabinehicmb. QYHOAMEHMATLHOW Memoio
2PY3UHCHLKOI cmpamezii 6yi10 800CKOHAIEHHS ICHYIOUUX npoyedyp bopomvbu 3 oxynayiero. I py3ia npayrosaia
HAO NOKPAWeHHAM C80€i 0OOPOHU mMa OMPUMAHHAM 2100ANbHOI NIOMpUMKU CBOEI cnpasu uepes
ounjiomamuyni 6iOHOCUHU Ma bazamocmoporuio cnisnpayto. OOHAK NOCMIUHUL Xapakmep oKynayii 3yMosus
HeoOXIOHICMb TPYHMOBHO20 Nepeziisioy MUPOmMeopuux npoyedyp i cmpameziil, Hpo Wo C8IOYUMb HUHIUHSA
cumyayis 8 Ykpaiui. I py3is cnodigaemvcs NOKpawumu c8010 30amHiCMb GUABTIAMU MA CIPUMYBAMU AKMU
azpecii WiAXoM NOCUNEHHSI 83A€EMOOII 3 Ppe2iOHANbHUMU MaA MIXCHApOoOHUMu 2epasyimu. Kpiv moeo,
NONIMuUKa, sIKA cnpusic 062080PEHHIO MA NPUMUPEHHIO, € KPUMUYHO 8ANCTUSUMY KOMNOHEHMaMu 0Y0b-AKoi
006820cmMpoK08oi MUpHOi y2oou. Q02080peHHA: CMAmMms HAMA2AEMbCA 300pa3umu mpusardy 60pomvoy
I'py3ii 3 okynayicto 3a 00NOMO2010 002MAMUYHO20 MA NOPIGHANLHO-NPAB0602o aHaunizy. Llei nioxio
0eMOHCMPYE KPUMUYHY HeOOXIOHICMb ROCMIUHO20 MINCHAPOOHO20 3aiyueHHss ma niompumxu. I pysia
Hamaesaemovcs nodoiamu npobiemu OKynayii ma oocsemu 8020 OauenHs 0e3neuHoco MaubdymHb020,
600CKOHANIOIOYY NOMOYHI NPOYeCU Ma CNpUAIoYU MOOepHi3ayii Mupomeopyoi cucmemu.

Kniouoei cnosa: oxynayia, [pysia;, cyeepenimem, mepumopianivHa YiliCHICMb, MUPOMEOPYICMb;
oungomamisi; 2n00a1bHA NIOMPUMKA, ASPECIsl; NPABOSULL AHANL3, MINCHAPOOHE 3ATYYEHHS.

Cmamms naoiviuna oo peoaxyii 31.05.2024
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KOPEJISIIIS CBITOIJISIAY TA BHYTPINIHBOI'O IEPEKOHAHHSI
CYB’EKTIB TIPABO3ACTCOYBAHHS B KOHTECTI PEAJIIBALIIT
IX IMCKPELINHUX IOBHOBAKEHb

HamionansHuii aBiatiiHui yHIBEpCUTET
[Mpocnekt Jlro6omupa I'y3apa, 1, 03058, Kuis, Ykpaina
E-mail: promarv@ukr.net

Mema: mMemoio Yyb020 OOCHIONCEHHS € PO32NAHYMU GUSHAYEHHS NOMAMMIA Ma NPUpoou QopmyeanHs
c8Imo2ns0y 1  GHYMPIUWHLO20 NEPEeKOHAHHA €YD €Kmie Npago3aACMOCY8AHHsI NPU  YXGANEHHI HUMU
npoYecyanvHux piulenb ma OO0CHOUMU BUCBIMACHHS 68 HAYKOSIL jJimepamypi OKpemux acnekmie Gniugy
C8IMO2NA0Y HA BHYMPIUWHE NEPEKOHAHHS 3A2A/IOM | 8 KOHMEKCIMI MONCIUBUX He2AMUBHUX HACAIOKI8 30Kpemd.
Memoou oocnioxncenna: asmopom 0yI0 BUKOPUCMAHI MemOoOu aHAlizy, CuHmesy ma Y3a2albHeHH:, 34
00NOMO02010 AKUX ONpaybosano Oibniocpagito npobremamuxu, a 011 OOIPYHMYBAHHS pe3yIbmamie ma
opmynr06aHHsa BUCHOBKIE NPOBEOEHO20 OO0CHIONCEHHSA BUKOPUCMIAHO Memoou 0edyKMUBHO-102I4HO20
amanizy U iHOYKMUBHO2O Y3a2aibHeHHs ma aHanozii. Pesynomamu: npogedeHum OO0CHIONCEHHAM
6CMAHOBNEHO, WO HA NPOMUBALY THHOBAYIAM 6 00200V CYHACHUM NPABOGUM PeanisiM 3ATUUAEMbCA Y NPas,
30KpemMa npoyecyanbHOMy, eeMeHm NPaKmuuHo HeoOMelNCeH020 0ianas3ony cy0 EKMUBHUX MONCIUGOCHEL,
Wo 8UPANCACMbCsl Y 30amHocmi cy0 ' €kma 3 OUCKPEYIIHUMU NOBHOBAICEHHAMU YXEANIO8AMU COI PilleHHs]
Ha OCHOGI GHYMPIUWHbLO20 NEPEKOHAHHA, GNIUE HA SIKe, He 8 OCMAMHIO uepey, MAE U020 CGImo2nAo.
Obzo6opennn: sbauarouu nesHy HeO08Ipy CYCNiIbCMEA 6 Y3aKOHEHOMY Npasi cy6’ckmie npuiiHamms
NpoyecyanbHux pilieHsb YXeamoeamu iX HA OCHOBI C6020 GHYMPIUWHBLO20 NEPEKOHAHHA HeabusKy
AKmMyanbHicms Marms  00CHIONCEHHS HA NpeOMem 6CMAHOGNeHHS Ma OO0CHIONCeHHs (hakmopis, wo
Gopmyroms make nepexonanua. OKpemMo NOHAMMA CEIMONAOY MA GHYMPIUHL020 NEPEKOHAHHA 6
HAYKOBOMY O0pOOKY pPO3KpUmo 6 OOCMAmHIl Mipi, ane npayb Ha memy iX CnigiOHOWleHHs Ul Mum nauye
BIIUBY NEPULO20 HA Opyee HI 8 3apyOidCHUX a8mopie, Hi 8 YKPAIHCbKUX OOCHIOHUKIG, He susaeieHo. [lopad 3
YUM, HA OCHOBI NPOAHANI3068AHOI ABMOPOM NiMepamypu 3 1c08aHo, Wo OYOb-sKe 8HYMPIUHE NEPEKOHAHHS 8
nepuLy uepey IpyHmyemvcs Ha YiHHICHO-CEIMORNAOHUX OPIEHMUPAX T0OUHU, AKi YOPMYIOMbCA NPOMAOM ii
acumms, @ 0cobauUeo 6 OUMUHCMEI ma HAYbKOMY 6iyi. Biomax, cmuxuyswiuco y ceoitl npoghecitiniii
OistnbHOCmi 3 NPOOIEMOI0 W00 AKOL Y Y0 €Kma Npaso3acmocy8amHs 6xice CHOPMOSaHUl Ne6HULl NO2S0,
OCMAHHil, NPU YX8anieHHi NPOYeCcyaIbHo20 PiuleH s, Modce cynepeyd hakmudHumM oOCmMasuHam cnpasu ma
HAAGHUM Y Hill 00KA3AM 3AUHAMU HULY NO3UYII0, WO Y CBOI0 Hepzy Mamume He2amusHi HACAIOKU 075
6EPX06EHCMEA NPABA Ui MUM CAMUM NO2IPUUMb 006IPY SPOMAOAH 00 NPABOOXOPOHHUX MA CYOOGUX OP2aHIs.
Ilpaxmuune 3HauenHs Yb0o2o OOCTIONCEHHS NOAASAE Y MOMY, WO 3000ymi pe3yIbmamu MOJICYmMy JASMU 34
OCHO8Y 3MIH 8 HYUHHOMY 3AKOHOOABCMBI W000 NPOBEOeHHs OYIHIOBAHHS KAHOUOAmié Ha nocaou 3
OUCKpeYItIHUMU NOBHOBANCEHHAMU, NPUOINAIOUU Oilbl pemenvHol yeazu iX YIHHICHUM NePeKOHAHHAM |
CBIMO2NILOHUM OPIEHMUPAM.

Kniouosi cnoea: cy6b’ckmu nputinamms npago3acmocy8anHs, po3cyd, OUCKDeYilHi NOBHOBAJICEHHSL,
ginocogis npasa.
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IlocTanoBka mnpobieMu Ta i aKTyaJlbHICTh.
Ilepen cy4acHOO Aep:kaBOXO TOCTPO CTOITh IHUTAH-
HS 3’SICYBaHHS NPWYMH HU3BKOI MOBIpHU TPOMaISTH
70 TIPAaBOOXOPOHHHMX Ta CY[OBHX OpraHiB U CTBO-
peHHs crocoby ii 3mimHeHHS B KpaiHax CximHOi i
HenTpansHo-Cxinnoi €Bporu. JlocmimkeHHs mu-
TaHb CBITOTJIATHO-I[IHHICHUX OPIEHTHPIB Kpi3b
npu3My iX BIUIMBY Ha BHYTpILIHE IEPEKOHAHHS
Cy0’€KTiB MPaBO3acCTOCYBaHHS MOXKE CTaTH MEBHUM
CTapTOM Ha NUIAXY [OIIYKy TPUYMH TaKoi
HEIOBipH i cnoco0iB i ycyHeHHA. Xo4 mpobiiema-
THUKa PO3YMIHHS 1 XapaKTEPUCTHKHU Pi3HOMaHITHHUX
acIMeKTiB cBiTOrIALY (y TOMY YHUCIi i IpPaBOBOTO)
Ta MUTAaHHS BHYTPIIIHHOTO IMEPEKOHAHHS MpPOCTe-
KYETbCS B TIpaIsix 0araTb0X BUEHHX, MPOTE BIUIMB
CBITOTJISIIy HAa BHYTPIIIHE MEPEKOHAHHS CYO’€KTiB
MPaBO3aCTOCYBaHHSI AOCIHIIKYETHCS OIOCEPENIKO-
BaHO. Y 3B’S3Ky 3 IIMM, BHCBITJICHHS B HAaYyKOBIH
JITEpaTypl THX YW IHIIUX ACIEKTIB, MOB’SI3aHUX 3
JUCKPEIIMHUME TTOBHOBKEHHSIMHU CYO’ €KTIB TIpa-
BO3aCTOCYBaHHSI € aKTyalbHUM Ta OyJe CHpHUsTH
CTBOPEHHIO MiAIPYHTS IS MOJAIBHIAX EMIIpHy-
HUX JOCIIIKEHb.

VYXBajOuM CyqoOBe pillleHHS, Ha JyMKY
A. Bapaka [1], cynis TOBHHEH IiATH 00’ €KTHUBHO,
MpoTe BiH HE Mae€ IHIIOTO BHXOXY, OKpPIM SK
BUPIIIATH CIIPaBy HA OCHOBI CBOT'O OCOOUCTOTO JI0-
CBiny Ta cBitorisdy, Toui ak O. Minuenko [27] ak-
LEHTYBaB yBary Ha PO3MEKyBaHHI NPaBOBOIO Ta
IOPUANYHOTO CBITOTIIAIIB Ta HACcTOIOBaB Ha (hop-
MyBaHHI OCOOMCTOCTI 3 CaMOBHU3HAYEHHSIM Yepe3
ictuHHI TpaBoBi miHHOCTI, a O. Ky3nenos [24] no-
SICHIOBAB CBITOIJISM, SIK CHCTEMY HOIJIAAIB Ta ysB-
JICHb JIFOAWHM Ha CBIT, IIONpPaBaa 3 MCUXOJIOTYHOL
ToukH 30py. KpiM Toro, mocmimpkyrodn mnpodieMy
BHYTpIIIHBOTO TiepekoHaHHs P. /IBopkin [6] BBa-
’aB, 110 KOXKHA MpaBoBa MpobijiemMa Mae OJHE Mpa-
BWIbHE PILICHHS, HE 3QJIMIIAIOYM MICUs Ul CYA-
niBcekoro poscyay, B. Koctuupkuii [23] 3ayBa-
KyBaB Ha HEIONYIICHHI BHUTICHEHHS imei mpaBo-
Ccynas cynmiBcbkuM cBaBiuisaM, a C. Xomra [16] B
KOHTEKCT] JIOCIHi/PKEHHS MHUTaHHS pPO3CyNy aKIeH-
TyBaB yBary Ha Takiii mpoOmemi, sk mpodeciiiHa
nedopmariiss  Cyadi, Ta TPOMOHYBAaB NLISAXH il
O3B’ sI3aHHS.

C. Wynerin [36] po3kpuBaB posib Ta 3HAYCHHS
CYMHIBY y BHYTpITHBOMY TEpPEKOHAHHI CIIiJ9O0TO,
MPOKypoOpa IijJi 4ac OLIHKK HUMHU JOKa3iB y KpHU-

MIHAJIBPHOMY TIPOBA/KCHHI Ha CTafii JOCYJOBOTO
poscminyBanns, Toni sk [. Llepbantok [35] BuBuaB
MUTaHHS (OPMYBaHHS BHYTPIITHHOTO MTEPEKOHAHHS
B CY/IOBOTO €KCIlepTa B KOHTEKCTI pealizaiii Horo
MpaBa Ha eKCIepTHy iHimiatuBy. Jlo TOro x
O. Uyumas [3] BUCBITJIIOBAB PO3CY/ CIIYOTO CY/I-
Il y JOKa3yBaHHI NpW 3IIMCHEHHI CyJOBOTO KOH-
Tpomto, a 3. JlinbHa [4] 3’sicoByBajiia ICHUXOJIOTIIO
BHYTpIIIHBOTO TMEPEKOHAHHS MPHUCSDKHOTO TPH
NPUAHSTTI HUIM CYZOBOTO PillICHHSI.

3peIToro, MUTaHHSIMH CBITOTJISIY, BHYTPIIIHb-
Oro MEepeKOHaHHs, pO3CyAy, JUCKPELiHUX MOBHO-
Ba)KEHb TOIIO 3aiiMajKcs B Pi3HI YacH 3HaYHA KiJlb-
KiCTh HAYKOBIIIB, IO CBITYHUTh NP0 HaI3BUYAWHY
aKTyalbHICTh 3aJaHoi TeMaTHKH. BTiMm, mpemmer
JAHOTO JIOCTiMKEHHSI Ta Horo oOcsIr He MaroTh
aHaji3  BCIX
HarnpaloBaHb 3 1i€i TeMaTUKH, )KOTHUM YHHOM HE

3MOTH  3pOOMTH  JIeTaJIbHUN
MPUMEHIIYIOYH UM X 3HAYCHHS.

Tak sk He JuIe MOpalibHI AKOCTI Cy0’€KTa TIpa-
BO3aCTOCYBaHHSI Ta BHCOKa KyJIbTypa MUCICHHS
OCTAaHHBOTO MAIOTh BaXKJIMBE 3HAUCHHS JUIs MOca-
JIOBOT 0COOM 3 TUCKPELiHUMHM MOBHOBa)KCHHSIMH,
METOIO BOT'O JOCIIIKEHHS € BUCBITIIEHHS TOTO, SIK
B HAayKOBOMY JHMCKYPCi TPaKTYIOTBCS Mpobdiema
BIUTMBY CBITOTIISIAY Takux CyO’€KTiB, y 3B’S3KYy 3
YHM 3aBXK/IM ICHY€ PH3MK YXBaJCHHS TOTO YH iHIIO-
IO MPOIECYAILHOTO PillIeHHs BCymeped (pakTHIHUM
oOcraBuHaM crmpaBd (J0Ka3aM) Ta BEPXOBEHCTBY
npaBa. [lns peamizamii MmocTaBIeHOi UM JI0-
CIIDKEHHSIM MeTH O0yio chopMyIThOBaHO HHU3KY 3a-
B/IaHb, a 30KpeMa: PO3IJISTHYTH BU3HAYCHHS TOHST-
TS Ta mnpupoaud (OpPMYBaHHS CBITOTTISAY Ta
BHYTPIIIHBOTO TIEPEKOHAHHS CYO’ €KTIiB IpaBO3a-
CTOCYBaHHS TIPH YXBaJ€HHI HHUMH TPOLECyaTbHUX
pillIeHb; JOCIITUTH BUCBITJICHHS B HAayKOBIiH JiTe-
paTypi OKpeMHX acleKTiB BIUIMBY CBITOIVIATY Ha
BHYTpIIIHE  NEPEeKOHAHHS npaBo-
3aCTOCYBaHHs NpPU YXBaJCHHI HUMH MpPOLECyalb-

CyO’€eKTiB

HUX pIIIEHb 3arajioM i B KOHTEKCTI MOXIIUBUX
HEraTUBHUX HACIIJIKIB 30KpeMa.

VY mporeci HayKoBOTO JOCIIKEHHSI BAKOPUCTO-
BYBQJINCh METOJI aHAIi3y, CHHTE3y Ta y3arajibHEH-
HS 3 METOI OOpOoOKHM HAyKOBUX NyOmikariii, mo-
CIDKEHh BYCHHX Ta MEPBUHHHX JDKEPEN, B SKHX
BMIill[cHA 3HAYYyIa TEOPETHYHa iH(opMarllis 111010
mmpeaMeTa JOCHIPKeHHs. JIJis Hale)KHOro OoOrpyH-
TyBaHHS OTPUMAHMX PE3YJIbTATIB Ta (HOPMYJIFOBAH-
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HSl BUCHOBKIB BHKOPHCTOBYBAJINCSI METOIH JIETyK-
TUBHO-JIOTIYHOTO aHAIi3y, a TaKOX 1HIYKTHBHOTO
y3araJbHEHHS Ta BUKOPUCTaHHA aHamnorii. Lle mo3-
BOJIMJIO TIIUOIIE PO3YMITH Ta CHCTEMAaTH3yBaTH Ha-
SIBHY HayKOBY iH(OpMAIIif0 Ta BUBECTH OOIPYHTO-
BaHI BHCHOBKM, CIHpAalOYUCh Ha JIOTIKYy Ta
aHAJITUYHI METOU.

[Tig gac mocnimkeHHs OylM BUKOPHCTaHI METO-
I aHaJlizy, CHHTE3y Ta y3arajibHEHHS, 32 JOIIOMO-
rOI0 SIKMX OMNpanbOBaHO HAYKOBI myOikamii,
HaTpalfOBaHHs BYEHUX Ta MEPLIOIKEpPEN, B SKUX
MpeacTaBieHa BayKIIMBa TEOpeTHYHA iHpopMaris 3
TeMH JocmikeHHs. (s oOrpyHTyBaHHS pe3yiib-
TaTiB Ta (QOPMYJIOBAHHS BHCHOBKIB MPOBEICHOTO
JOCTIDKEHHS. OyJI0 BUKOPHCTAHO METOAU JEAYK-
THUBHO-JIOTIYHOTO aHalli3y, a TaKOX 1HIYKTHBHOI'O
y3arajJbHEHHsI Ta aHaJIOTI.

AHani3z pocaigkens i myOJikaniii 3 mpooJe-
MH. JlochiKyloun MUTaHHS TCHXOJOTIYHUX Bia-
cTHBOCTEH cynaiBcbkoro poscyay I. CepkeBuya Ta
1O. Jliciminoi [33] npudnuid g0 BUCHOBKY, IO
BHYTpIIIHE TIEPEKOHAHHS CyIAl — 1 Cy0 €KTHBHO-
00’€KTHBHA KaTeropis, e cy0’eKTUBHA CTOpPOHA Ha
OYMKy BUEHHX MOJISITA€ B CYTO 1HIUBiAyalbHOMY
pe3ysbTaTi Mi3HABAJIBHOI MisUIBHOCTI KOHKPETHOI
moauaud. Ilopsn 3 wmMm, H.CapunH Ta
B. Bo6puk [32] poskpuBatoun mpoGiieMy CymaoBOI
TIOMMJIKH, 3 YHCJIa MOXKJIMBUX HA iX JyMKY IPHYHH
Takol TOMHJIKH, He BOadanmu mnpobiemy Yy
BHYTPIIIHBOMY IEPEKOHAHHI W THM I1adye TaKoMy,
0 HAJUKTOBAaHE I[IHHICHO-CBITOTIISIHUMU Opi€H-
tupamu, Tomi sk 1. Tyrymud [38] BBaxkae mpaBo-
CBIJIOMICTh CKIIQJIOBOIO BHYTPIIITHBOTO TEPEKOHAH-
HS CYJUII.

Bapro 3a3naunty, mo cepesn 3apyOiKHUX 1 BiT-
YU3HSHUX HAyKOBIIB IMPOBOAMJIACS IOCIIJKEHHS,
SIKi X0 1 HE BIATOBIJAIOTH MPEAMETY 3aJIaHOI UM
JOCII/DKEHHSIM TPOOJIeMaTHKH, Ta BOJHOYAC €
Omu3pkumu 1. MoBa ¥me cepen iHIIOTO TIPO
JI. dynnepa [7], sikuii BIiB MOBY NpO KOHIICHIIiIO
mpaBa Ha OCHOBI MoOpaji, K HaHOLIbLI Ii€BUM
BHU3HAYHUKOM CBITOTJISLTHOT KYJIBTYDH,
I1. Pa6inoBuu; T. baumncekuii [30] mocmimkyBanu
aHaimiz  (eHoMeHy mpaBoro  cpirormany U
HACTOIOBAJIM Ha YHHKHEHHI OTOTOXKHEHHS TIPaBOBO-
T'O Ta IOPUANYHOTO cBiTOTIsIAiB, I. Gioane [9] Haro-
JIOIIYBaB Ha CBITOIISAHIA OCHOBI IyXOBHOI Jie-
TEPMIHAHTHA Yy 3JIHCHEHHI TOJITUYHOTO BHOODY,

O. 3asmp [41] 3milicHIOBaB aHaNi3  CBITOTJIAIHUX
03HaK MpodeciitHoi agBokaTchkoi gisttbHOCTI. Crif
okpemo 3ramatu gociimkenns H. Ilamramm [34],
SIKOFO TPYHTOBHO PO3KPHUTO MOHSTTSI BHYTPIIIHEOTO
MEPEKOHAHHS i Yac OIIHKH JIOKa3iB y KOHCTHUTY-
UifHOMY CyJOBOMY TIpoIleci, a y CBOEMY JIO-
cumrenni  O. Topbac [37]  nmerampHO  TpoO-
aHaJli3yBaB MOHATTS CYAMIBCHKOTO PO3CYNY B KpH-
MiHaJIBHOMY IPOIIECI.

Psin BITYM3HSAHUX HAyKOBIIB TaKOX OKPEMO JIO-
CJIJKYBaJIM TTUTAHHS JUCKPELIHHUX MOBHOBAKEHB
Cy0’€KTIB BIIQJHUX MOBHOBAXKEHB, CEPE]] SKUX CIIiJ]
BuAiMTy Tipamo M. Onunyk [28], B siKili BUESHUI
3BEpTaB yBary Ha MpoOOJIEMHI TTUTaHHS 31HCHEHHS
CYJOBOTO KOHTPOJIO 32 TUCKPELifHUMH MOBHOBA-
JKEHHSIMH ~ CYO’€KTIB  BJIQJHMX ITOBHOBaXKCHb,
muceptauiiini  podotu  A. I'puns [13] mpo awmc-
KpelliiiHi TOBHOBaYKCHHsI OpTaHiB BUKOHABYOI BJia-
mu Ta ix peamsamis i O. Bimocrorekoro [2] mpo
npobjeMu Teopii Ta MPAaKTUKU TUCKPELiHHHUX MOB-
HOBaXkKeHb cyami, mocmimkenus O. Xapenko [21]
npo aIMiHICTpaTUBHMK pO3CYA Y AiSJIBHOCTI
cy0’ekTiB  myOJiuHOrO  aaMiHICTpYBaHHS  Ta
0. I'y6ewkoi [14] po ocobnuBOCTI peanizaliii auc-
KpEUiiHUX MTOBHOBa)XEHb Cy0’€KTaMH BIAHUX IIO-
BHOB2)XEHb 1 BHOOPY CyJlaMU CIIOCO0Y 3aXWCTY Iif
Yac 3MiMCHEHHS aJIMiHICTPaTUBHOTO CYJIOYHHCTBA.
Tpeba Bumimutu nociimkeHas B. Pymroka [31], B
SKOMY HayKOBEIlb IOPYIIyBaB TUTAHHA 3aKO-
HOMIpHOCTI ()OPMYBaHHS CBITOTJISIAY CYAIIB 1 BiT-
YU3HIHOT Cya0BOI1 CHUCTEMH, nparii
C. I'my6ouenxo [10] ta JI. I'punzeii [11] npo dop-
MYBaHHS CBITOTIIATY, K 3allOPyKY IMPABOBOT'O MHC-
neHHs cyani, pocmimkenHs B. ['eBko [8], sxuit B
MpoIeci CBOIX HAYKOBUX IIOIIYKaX 3’sICOBYBaB
BaYKJIMBICTh MOPAJILHUX SKOCTEH KaHAWIATa Ha T0-
caay 3 IWCKPEIiHHMMU TIOBHOBR)XKEHHSMHU Ta TIO-
i FO. MenixoBoi [26], sika y 3aificHeHHX HEro
JTOCITI/PKEHHSX JIOBENA BIUIMB KYJIbTYPH MUCIIEHHS
Ha BHYTpIIIHE TIepeKOHaHHA cyxai. PazoM 3 Tuwm,
3rajlafi HaMPaIOBaHHS 3/1€01JIBIIIOTO 3BOIMIIUCS 10
PO3KPUTTA B Till UM iHINIH Mipi MOHITH CBITOIIISIY
(B mepiry 4epry mpaBoOBOr0) Ta BHYTPIIIHBOTO Tie-
pexoHaHHA (B OinbLIii Mipi CyAIIBCBKOTO), 8 TAKOX
po3cyay (SK TpaBUIO CYATIBCBKOIO) Ta JHC-
KpelifHNX [OBHOBaXEHb (30KpemMa CyO0’eKTiB
BJIQJIHMX TOBHOBA@KEHB), TOMI SK IOCIIPKEHb Ha
mpenMeT iX B3a€EMO3B’A3KYy W THM Made BIUTUBY
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MEpUIOro Ha Jpyre MpH yXBaJIeHHI MPOLEeCyaIbHUX
pitenHs cy0’eKTaMu MPaBO3acTOCYBaHHS (HE TITBKU
CYIISIMHE), TOC1 HE OYII0 TOCIIHKEHO.

Bukiax ocHOBHOTO MaTepiany H0CTiT:KeHHs.
Y3akoHeHe TpaBO CyO’ €KTIB MPUIHSATTSA IMPOLECY-
QIPHUX pilIeHb YXBalIOBaTH iX HA OCHOBI
BHYTPIIIHHOTO MIEPEKOHAHHS BUMArae BiJl OCTaHHIX
He Jumie TAMOOKOro 3HAHHS Ta PO3YMIHHS IpaBa
(mpaBOCBiIOMOCTI), aje ¥ KOMIETEHTHOCTI, ICUXO-
JIOT14HOI CTIKOCTI, BUCOKMX MOpPaJbHHUX SKOCTEH
TOIO. AJIe HABPSJ IIi SKOCTI JIFOJMHA B COOI MOXKe
PO3BUHYTH 3a BiZICYTHOCTI YiTKHX CBITOTJISTHHX
MepeKoHaHb, B OpOITi SIKMX BOHA (HOPMYETHCA, JKHU-
Be, BiquyBae, mizHae. [IpouecyanbHi pilieHHs, 10
YXBAIIOIOTBCSL  Cy0’€KTaMW  MIPaBO3aCTOCYBaHHS
JMKTOBaHI HE JIMIICHH BUMOT'AaMH 33aKOHY Ta (hak-
TUYHUMH OOCTaBMHAMH CIIPAaBH (JI0Ka3aMHu), ajie i
iX BHYTpIIIHIM IEPEKOHAHHSM, TOOTO CBIiTOTJISIHO-
LIHHICHUMH OPIEHTUPAMH, 33 SIKUMU Ili JFOAH JKU-
BYTb. ICHYIOUYM B mapaaurmi cBOiX MOTJISIIB Ta Te-
pEeKOHaHb, C(POPMOBAHHX BHXOBAHHSM, OCBITOIO Ta
JKUTTEBUM JOCBIZIOM, OYyAy4H NPUHAJICKHUMHU O
MEBHOI KYJBTYpHOI, HAI[lOHAJIBHOI YM PEJITiiHHOT
1IGHTUYHOCTI, KEPYIOUUCh CBOIM BHYTPIIIHIM TIie-
PEKOHaHHSIM, Cy0’€KTH TPaBO3aCTOCYBAaHHS MO-
KYTh  CBIIOMO YH  HECBIJOMO  JIOIyCKaTH
He00’ EKTUBHICTh (HEYTIEepPEeIKEHICTh) MPH 3aCTOCY-
BaHHI PO3Cyy i3-3a TX CBITOIIAIHOI BU3HAYEHOCTI.

[Mompu mocrifiHi iHHOBaNii TpaBa B JOTOIY
HUHILITHIM rio0ai3aniitHuM mporecam
(BimKpuUTiCTh, IOCTYNHICTD) [40] 3anuImaerscs B
MpaBi, 30KpeMa NPOLECYaIbHOMY, €IEMEHT MEBHOI
KOHCEPBATUBHOCTI, HaBiTh 3aCTapiliocTi, MO pPO-
OWUTBH IHCTUTYT MPOLECYAILHOIO MPAaBO3acCTOCYBaH-
Hs, SIK 1 HA TIPOTs3i BChOTO MOTO iCHYBaHHS, Hele-
pendadyBaHHM, a TOACKYAM W CBaBibHUM [23].
Taka HemependadyBaHICTh MpOLECYaTbHOIO MpaBa
KYJIETUBYETBCS JIETITUMHOIO MOYJIUBICTIO
Cy0’eKTaMM TPHUHATTA MPOLECYyaJbHUX PIilIeHb
YXBJIIOBATH iX Ha OCHOBI CBOI'O BHYTPIIIHBOTO Iie-
peKoHaHHsI, TOOTO 3acTOCOBYBaTH po3cynd (amc-
Kpelio) 0e3 YiTKUX KPUTEpid Takoro 3acTOCyBaH-
aal.

[IponecyanbHi KOAEKCHM MPAaKTHYHO BCIiX CY-
JacHUX JepkaB IepeadadaroTh MpaBo Cy0’ €KTiB

1 Criminal Procedure Code of Ukraine. (2012). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17#Text.

MPaBO3aCTOCYBAaHHS BHUPINIYBaTH MPaBOBI MUTaHHSI
Ha OCHOBI BHYTPIIIHBOTO TepexoHaHHs. [lns mpu-
knany B KpuminaneHOMY TipoIiecyarbHOMY KOZEKCi
Vkpainu® (cT. 94) cyn HaJiaeHUH MOBHOBAXECHHS-
MU OIIHIOBATH HAa OCHOBI CBOT'O BHYTPIIIHBOTO TIe-
PCKOHAHHS JIOKYMEHTH, pedi, MOKa3aHHS CBiJKIiB
TOWIO 3 TOYKH 30py iX AOMYCTHMOCTi, IOCTOBIip-
HOCTI Ta JOCTaTHOCTI, Ha/Ialouu iM CTaTycC JOKa3iB,
MICJIsl 90T0, Ha MiJICTaBl THUX JKe JOKa3iB yXBaJroBa-
TH KiHLIEBE DIlICHHS HA OCHOBI 3HOBY X TaKu —
CBOTO BHYTPINIHBOTO TiepekoHaHHs [39]. 3Bimcu
BUXO/UTh, IO CYJA YXBAIIOE pIlICHHS JHIIE 32
YMOBH JIOCTaTHOCTI JIOKa3iB, TOJI SIK OCTaHHI BBa-
JKAIOTBCSL IOCTATHIMH, SKIIO BOHU JIO3BOJISIFOTH CY-
Ny YXBaJIUTH T€ YM iHIIE pilleHHs B crpasi [15].
[Tpu upoMy cya cam yIOBHOBa)KEHUH KBami(ikyBa-
TH JOKAa3M SIK JOCTATHI YM HEIOCTATHI Ha BIIACHHI
po3cyd (3a BIICYTHICTIO YITKO BH3HAUYCHUX KpPH-
TepiabHUX BUMIpiB Takoi ominku) [18].

B cuny Bumor 3ragyBanoi ct. 94 KpuminanbHo-
ro TPOIECYalIbHOTO KOJEKCYy YKpaiuu, ciimui
(mizHaBadi, IETEKTHBH) Ta MIPOKYPOPH TEXK YIOBHO-
Ba)KCHI OLIIHIOBATU JIOKAa3W Ta MPUAMATH MPOLECY-
aNbHI pilIEHHs] HA OCHOBI iX BHYTPIIIHBOTO Tepe-
xoHanHs!. Bigrak, 3ampomoHoBaHa Hapasi (opma
BU3HAYEHHSI YMOB JIOCTaTHOCTI JTOKa3iB MPHITYCKAE
MPAKTUYHO HEOOMEKEHWH Jianma3oH Cy0’€KTHBHOI
cBOOOAM TIPH MPUHHSATTI MPOIECYaTbHUX PIIIeHb i
3a0e3revyeTbcss II¢  [UIIXOM  BHUKOPHCTaHHS
cy0’€KTamMu TIPaBO3aCTOCYBaHHSI CBOTO BHYTPIIIIHb-
Or0  TepeKOHaHHS TPH  yXBAJICHHI  TaKWUX
pimeHs [39]. OckiiabKH CyTh AUCKPELiHHUX TOBHO-
Ba)XK€Hb 3BOJMTHCA IO HEMOMJIMBOCTI IpaBa O0XO-
MUTH BCl MOXIMBI Bapiamii IOCTaauX Tmepes
cy0’€KTOM MPaBO3aCTOCYBaHHS MMUTaHb, a Cy0’ EKTH
MPaBO3aCTOCYBAaHHS TIPU YXBaJ€HHI CBOiX pillleHb
KEepYy€eThCs JOKa3aMu, 3aKOHOM Ta BHYTPIIIHIM ITe-
PEKOHAHHAM, CaMOCTIITHO BU3HAYAIOUH JIOCTATHICTh
TaKHUX JIOKa3iB 1 3aCTOCOBYIOTh BHYTPIIITHE TIEPEKO-
HaHHS 37¢0UTBIIOTO TOi, KOJM 3aKOH HE 3/IaTeH B
TIOBHIH Mipi PerynoBaTé BHHUKIY CHTYaLilo, BH-
XOAUTh — Oyab-sike pimieHHs (AaKTUIHO yXBa-
JIIOETHCS. Ha OCHOBI JIMIIEHb BHYTPILIHBOTO MeEpe-
KOHaHHS cy0’€KTa MpaBO3acTOCYyBaHHS. 3BiAcH BH-
HUKa€ TIMTaHHS, IO JX € OCHOBOK TaKOTro
BHYTPIIIHBOTO TIEPEKOHAHHS.

BHyTpilHE IepeKOHaHHS, SIK Pe3yJIbTaT OIIHKH
JIOKa3iB 1 CTaHy YIIEBHEHOCTI B MPaBUIBHOCTI CBOIX
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BHCHOBKIB MPO HAJIKHICTh, JOMYCTUMICTB, JI0O-
CTOBIpHICTb 1 IOCTaTHICTH JTOKa3iB, a TAKOX Y TIpa-
BHJIFHOCTI BHCHOBKY, 3POOJICHOTO Ha OCHOBI J0O-
Ka3iB, PO HAsBHICTH a0 BIJICYTHICTH MEBHUX (hak-
THYHUX 00cTaBuH (cT. 246, 281 KIIK Vkpainnl), €
30KpemMa i CBITOIIISA, IKUH (hOPMY€ETHCS BUXOBAH-
HSIM, OCBITOIO, JKUTTEBHM JIOCBIZIOM, KYJIBTYPHOIO
IICHTUYHICTIO, PENIridiHOK TNPUHAICKHICTIO #
HaBITh MOJITUYHUMH BIIOJO0AHHIMH.

Jocnimpkyroun MuTaHHs CBITOLIALY, JUIS PO3-
KPUTTS I[bOTO MOHATTS, OyJI0 BUKOPUCTAHO BU3HA-
4yeHHs1 3 Benukoi ykpaiHChKOi eHUIMKIONENii, SK
HaHOUIBII BIIyYHOTO IO TEMHU I[LOTO JTOCIIKCHHS,
3TIIHO SIKOTO — I1€ KOMIUIEKCHA CUCTEMA IOTJIAIIB 1
ySIBIICHb IIPO CBIT, CaMOYCBiJOMIJICHHS JIFOJMHOIO
CBOTO MICIIf, OTOYCHHS 1 OCHOBHHMX 3aB’SI3KiB Yy
BCECBITI, IO BiJOOpaXKa€ThCs B OIIHKAX, MMPUHIIH-
nax, 3HAHHSAX, [OBEHIHKOBHX  CTEPEOTHIIAX
ToIo [22]. BTIM €1uHOro BU3HAYEHHS ILOMY IIO-
HATTIO HE iCHYe W Pi3Hi JKepena Mo-CBOEMY HOTO
TPaKTYIOTh.

OCHOBY CBITOIJISITY CKJIaJIal0Th BiJIIIOBiII HA 3a-
rajbHi MUTaHHS, KOTPi CTOCYIOTHCS CTOCYHKIB JIFO-
JIMHY 31 CBITOM # y 3aJIXKHOCTI Bijl LIUX BiAMOBIACH,
JIIOJIMHA 37aTHA B3aeMOMISATH 3 HUM. CTPYKTYPHO
CBITOTJISIT TIOAINSETHCS HA HU3KY PIBHIB, CHCTEM 1
tuniB. E. J{ropkraiim [5], mpumipoM, HaroyomryBas
Ha MacoBomy cBitorusini, a C. IlorpeGnsik [29]
BUJIUTSIE FOPUINYHUH (TIPAaBOBHIA) CBITOTIIS, KapKa-
COM SIKOTO Ha JYMKY BYEHOTO € «CIIPaBEIUBICTb,
piBHICTB, CBOOO/IA, TOOPOCOBICHICTH Ta iHIII MPHH-
umm» [29].

Binrak, sxmo cy0’eKT MpaBo3acTOCYBaHHS Mae
JUCKpETIiliHI TTOBHOBAXKEHHSI, II€ O3Ha4ae€, MO BiH
Mae TeBHY CBOOOMY BHpIIICHHS NHTaHb, SKi He
MaloTh OJIHO3HAYHUX BIATMOBiJEH Y 3aKOHOMNABCTBI,
OJTHAK YKOJTHUX TapaHTiH, 0 Y TAKMUX BHIIAJKaX Jie-
CTPYKTHUBHHUI CBITOTJISI HE Bi3bME BEpX HaJ Ipa-
BOCBIZIOMICTIO He icHye. ToMy, BaXJIHMBOIO €
3IATHICTh CY0’€KTa yXBallEHHS MPOLECyaTbHUX
pilleHb PpO3IUIATH CBOi OCOOHMCTI mpoOiemu,
HACTpol YW TEPEeKOHaHHS BiJ 00 €KTHBHOTO 3a-
CTOCYBaHHS 3aKOHYy Ta BHUPIIICHHS CIpaB Ha
IiJICTaB1 JIOKa3iB Ta BEpXOBEHCTBA MpaBa.

Icropii Bimomi Oe3niu dakTiB, KOJIU CyIIl yXBa-
JIIOBAJIM PINIEHHS] HA OCHOBI CBOTX BHYTPIIIHIX ITe-
pEKOHaHb, 110 OYyJH HAAMKTOBAaHI IXHIMH CBITO-
TISAHAMY OpieHTUpamu. HaiiBimomimum 3 HUX €

yxBaneHHs cynnsimu BepxoBaoro cyay CIIA B
1857 poui pimenns B cmopaBi «Dred Scott v.
Sandford»!, sxuM cyn BupimmB, mo adpoamepu-
kaHIi He € rpomamstHamu CIIA # Konrpec He Mae
TpaBa perymoBaTu pabCcTBO HA IEBHUX TEPUTOPIfX.
3rojiom, Iie pillieHHsI OYJIO MiAaHO KPUTHUIL 3 OOKY
TPOMAJSIHCBKOTO CYCIiNbcTBA ¥ BU3HaHe The
Oxford Companion to the Supreme Court of the
United... (1992) Haii0inbil HE3aKOHHUM B icTOpIi
CLIA. Ie#t Bumagok € MpHUKIAAOM TOTO, SIK CyIi,
YXBAIIOIOUH PILLICHHS Ha OCHOBI CBOI'O BHYTPIllIHB-
Oro TEepPEeKOHaHHS MOXYTh BHHUTH 3a paMku Kon-
CTHTYIIIT JIMIIE TOMY, IO BOHH iHIIOl pack?. Jleski
cynai B HiMeuyuuHi 1ijy 9ac HAUCTCHKOTO PEKUMY,
Ha nymky JI. Tpemaka (2019) Tex cBimomo 3acto-
COBYBaJIM PACUCTChKI Ta aHTUCEMITCBHKI 3aKOHH,
BHHOCSYM OYEBUIHO aHTIIIFOICHKI Ta MOJITH30BaHI
pimeHns. HexTyBain BepXOBEHCTBOM IIpaBa, Ha
nymky B. I'punroka [17], npaBamu JTIOAWHY ¥ cy i
PaasIHCBKOI JI00M, BIANPABIIAIOUHN JIIOJCH HA KaTop-
Ty YU CTpaTy, KEPyIOUUCh COLIaNiCTUYHOIO MPaBoO-
CBIZIOMICTIO.

Sk CBiTUMTH CTAaTHCTUKA CBPOMEHCHKOTO CyTy 3
npas JroauHK (Violations by Article and by State,
2022), BCymeped MOCTiIOBHIN NpaBOBid MO3MIIIT
nporo Cyay mpo HEIOITyCTUMICTh HaAMIPHOTO yT-
pUMaHHS 0COOU TIi/T BapTOO 0€3 CyIOBOTO PillIeHHS
1po ii BuHyBaTicTh®, MIIeHs 3a 2022 pik €Bpornei-
CBKHI CyJ 3 TpaB JIFOJUHU NpUiHAB 141 pimeHHs
PO NOpYILIEHHsS YKpaiHoIo mpaBa ocid Ha cBoOOIy
Ta 0COOMCTY HEAOTOPKaHICTh, TOOTO Cyau, HE THB-
JSIYUCH Ha 1€, MPOAOBXKYIOTH 1 MO e JeHb yXBa-
JIIOBATH PIllICHHS, al0YH 3ro/1y Ha YTPUMaHHS 0Ci0
i BapTOr0 0€3 BUPOKY CyAy IMpO iX BUHYBATICTh,
10 HEPIAKO JOXOAMTH ¥ A0 IT’ATH Ta OiIbIIE POKIiB
(Council of Judges of Ukraine, 2023). Bunaetncs,
0 B HABEACHHWX MPHUKIANaX CYAII MisIH HE IIiJ
NPUBOJIOM CTpaxy, OakaHHs IOTOTUTH BIadl 4H
BHACIiZIOK CBOET HeKoMIeTeHTHOCTi. Taki pimeHHs
BOUEBHU/Ib YXBAJIOBAJIMCS HA OCHOBI BHYTPILIHBOTO
NEpEeKOHaHHs, CKOpill 3a Bce, c(opMOBaHOTO
iXHIMH CBITOTJISIIHUMH YCTAaHOBKAMH.

 Joudgment of the US Supreme Court in the case No. 60 U.S. 393
“Dred  Scott v. Sandford”. (1856). Retrieved  from
https://supreme.justia.com/cases/federal/us/60/393/.

2 Joudgment of the US Supreme Court in the case No. 576 U.S. 644
“Obergefell V. Hodges”. (2015). Retrieved from
https://supreme.justia.com/cases/federal/us/576/644/.
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Banmxypak P. B.

Tomy, cBiTormsm Ta BHYTpIIIHE TEPEKOHAHHS
nepeOyBaroTh B TOCTIHHOMY  B3a€MO3B’SI3KY,
OCKUTBKH CBITOTJISIIT TIPEACTABISIE COOOK0 3arallbHy
CUCTEMY YABIIEHB, I[IHHOCTEH, MEepPEeKOHaHb 1 IIO-
TIA/IB JIIOJMHU Ha CBIT Ta ii MicIle B HbOMY, B TOI
Yac sSIK BHYTpIIIHE NEPEKOHAHHS BU3HAYAIOTHCS Ha
OCHOBI CBITOIVIATY, OCOOUCTOTO JOCBIiy, BUXOBaH-
HSl, KyJbTYPHOTO CEpPEJOBHUINA Ta iHMKX (HaKTOPIB.
TakuM 4MHOM, OLIIHIOBATH CHUTYaLilO Ta MpUAMATH
00’€KTUBHI pillIeHHS Ha OCHOBI KOHCTPYKTHBHOTO
MPaBOBOTO CBITOTJISITY BKpail Ba)KITUBO, OCOOJIMBO
SKIIO MpodeciiHIM 000B’S3KOM € 3a0e3mevyyBaTH
JOTPUMAaHHS MpaB 1 cBOOO JIIOAUHU. AJle HA yXBa-
JICHHS TaKWX pillleHb B MEpUIy 4Yepry Mae BIUIMB
CBITOIJISIT 3BUYAIHOT JIOAUHU (HE 0OMEXEHOT Tpo-
¢eciiiHnME 000B’si3KaMH), SK WieHa TpoMaaud Hu
yYacHHUKa CYCIIJIBHUX MPOLIECIB.

VY cBoiii kHmkI «CynaiBCbKUNA pPO3CyI» KO-
BepxoBaoro cymy I3painto
A. Bapak [1] nepekoHye, 10 X04 CyJIl ¥ TOBUHHI

mumHii - [onosa
JisiTH 00’ €KTHBHO TIPHY BHHECEHHI CYJJOBUX PillICHb,
aye 3MymieHi OymyBaTH CBOi pillleHHS Ha OCOOH-
cToMy aocBimi Ta ceitormsimi. Cymas 3Hae, IO
BiOyBa€eThCsl B MOTO KpaiHi, 3Hae€ mpobieMu Iiei
KpaiHu, uMtae ii JiTeparypy, cilyxa€ MiCHI TOIIO.
Bce 1e 3acBOrOETBCS CyA/IEIO 1 BTIIOETHCA B CYII-
IiBCchKOMY poscyai. Bei mi paxTopu, BBaxae cymums,
«MEBHUM YMHOM BIUTHBAIOTh HAa BPAKEHICTH y CYyII-
HiBChKOMY po3cyi ...» [1]. Cxoxy aymKy BHCIIO-
BuB i lO. I'pomreBoii [12], 3a3nauaroum, mo mpo-
(heciiiHa MPaBOCBIIOMICTB Cy/IJIi BKITFOYAE B ceOe K
CHCTEMY NPABOBHUX iJIeH, 110 BHUPAXAIOTh 1HTEPECH
CYCIIIJIbCTBA y cpepi mpaBOCYAS, TAaK 1 BIACHY CH-
CTeMy MPaBOBUX TIOTIISAIIB 1 MEpeKOHAHb CYIJII, K
OLIIHKY CIIPaBETMBOCTI UM HECIIPABEUIMBOCTI Ipa-
BOBHUX HOPM, €()eKTHBHOCTI IPAaBOBOIO PETYJIIO-
BaHHS Ta BiJIIOBITHOCTI IPAaBOBUX HOPM XapakTepy
CYCITITbHUX BiJTHOCHH, SIKi BOHU PETYIIOIOTh.

O. MinueHko [27] Tex cTBepIUKyBaB, IO BiX
MPaBOBOTO CBITOTJISAY 3aJICKHTH, SIK JIIOJUHA PO-
3yMi€ # yCBIIOMJIIOE CBOIO TIOBEAIHKY Kpi3b IpHU3-
My CBOIX €MOIlili, TOYYyTTiB, WOJAIB 1
NEepeKOHaHb, BUXOJSMUM 31 CBOIX MoxuBocTel. Ta
MOPSIZL 3 IMM BaKJIMBUM € HE JIMIIE PO3YMiHHS Ipa-
BOBOT'O CBITOTIIsNY, ajie i pobora 3 (hopMyBaHHS
TaKoi 0COOMCTOCTI 1 T'POMAJSTHMHA, JJIS KOO Ca-
MOBHM3HA4YCHHS BiJJOyBa€ThCsl depe3 ICTUHHI mpa-
PIBHICTB,

BOBI IIIHHOCTI —  CIpaBEJIUBICTD,

cB00O/1a, OIIHKK Ta TOTOBHICTh TPOMAAsSHUHA BHU-
SIBUTH aKTHBHICTH y cepi Mi3HAHHA, 3aCTOCYBaHHS
i peauizarii nmpasa. B toii xe gac O. Ky3ueros [24]
3 TICHXOJIOTIYHOT TOYKH 30py MEepeKoHye, o (hop-
MYBaHHS CBITOTJIAy OYMHAETHCSA 1€ 3 TUTHHCTBA
1 MOB’s13aHe 3 TPOIIECOM CTAHOBJICHHS CBIJIOMOCTI,
TpPHUBA€ BCE KUTTS JIIOJUHHU, ajle OCHOBHHM IIepio-
JIOM TaKOTO CTAaHOBJCHHA € IUTIYUH, OCOONHBO
IOHAIBKUH Bik. TOMY € OUEBUAHUM, LIO CBITOTJISA
JIOAWHU € Ui Hel MEeBHUM OPIEHTUPOM Y JKUTTI,
KU (OPMYETHCS 1€ B TUTHHCTBI Ta IOHALTBI i
Kpi3b MpPU3MY SIKOTO IS JIIOJUHA [TO-CBOEMY XKHBE,
pO3yMi€ CBIT, BiguyBa€ CIpaBeAJIHBICTb, PO3yMi€
PIBHICTB Ta yCBiJIOMJIFOE MPaBO, HE3AIEKHO Bij TO-
ro, SIKy Iocaty Iis JIFOIMHA 00ifiMae B 3piioMy Billi.

3 TMCHUXOJIOTIYHOI  TOYKM 30py  INHTAHHSA
BHYTPIIIHBOTO TEPEKOHAHHS PO3KPUBAIN TaKOX
y CBOEMY  JIOCJII/KCHHI
10. Jlicimina [33]
BHYTpIIIHE TIEPEKOHAHHS CYAJi € CyO €KTHBHO-

I. CepkeBny  Ta
3pOOMBIIM  BHUCHOBOK, IO
00’€KTHBHOIO KaTEropi€lo i, HAa AYMKY HayKOBIIiB,
Cy0’€KTUBHHI acCIeKT € CyTO OCOOMCTUM Pe3yJibTa-
TOM Ti3HABAIBHOI AISUILHOCTI KOHKPETHOT 0ocoou. Y
IIOMY TIPOIIEC] 3aisiHI BCI 0COOMCTICHI XapaKTepu-
CTHKH, SIKi HaJal0Th MEPEKOHAHHIO eMOIIHOTO 3a-
OapBJIeHHS, TaKi SK TyX JIFOUHM, ii iIHTEpEeCH Ta Io-
TIISAU, CIOCIO MUCIIEHHS, MOpaJbHI i7eanu, BOJb-
OBI SIKOCTI, PUCH XapakTepy Ta TeMIIEPAMEHT.

B KoHTekcTi HAyKOBOI AMCKYCii MIOAO JOIiTb-
HOCTI JTUCKPEUIMHUX IOBHOBAXKEHbD SIK IHCTPYMEHTY
cy0’€KTIB TIPaBO3aCTOCYBaHHS, IOCIIKYIOUH TIO-
HATTS JOMYLIECHHS MOXJIMBHX CYIOBHUX IOMHJIOK,
H. CaBunn ta B. BoOpuk [32] BBakanu, 1o Io-
TpiOHO BiJIOKPEMITIOBATH MIPUYUHH CYIOBOI TIOMUII-
KA BiJl YMOB, SKi J0 Takoi NMOMMHJIKH TIPH3BEIH.
OCKibKH NTpaBoBa NPUUUHA — 1€ T€, 10 TOPOIKYE
IIPaBOBE SIBHILE, a YMOBA — IIe 00OCTaBUHA, KA CTH-
MyITtoe 1i BUHUKHEHHS Ta ICHYBaHHS, ajie cama He
nopoxkye ii. Ha iXHI0 AyMKy, IpU4rHaMu CyZOBHX
MOMUJIOK € HEY3TO/KEHICTh Ta HE3PO3yMUIICTh
YMHHOT'O 3aKOHO/ABCTBA, YHCJICHHI MPaBOBi CyIe-
PEUHOCTI Ta NPOTaJMHM, BEJIHKE HABAHTAXCHHS,
HEIOCTAaTHE MaTepiaibHO-TeXHIYHE 3a0e3MeueHHs
CyIliB, a TAKOX MEPEIIKO/HKAHHS JIisTbHOCTI CYJIIB
3 OOKY 3alliKaBJICHUX y BUPILIICHHI CrIpaB 0cil.

[Moropxyrounch 3 aBTOpaMH, IO Ha3BaHi MpU-
YHHU Ta YMOBH MOXXYTb IPU3BECTH JIO CYIIOBOI I0-
MUIIKH, BHJAETHCS, 1[0 aBTOPU YIYCTHIIH, IO OJ-
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HI€IO 3 TAKUX MPUYHH MOXKe OyTH W MPaKTUIHO He-
oOMeXeHHI diara3oH CYANiBCBKOTO PO3CYAY, IO
BHPaXXa€ThCS B YXBaJCHHI CYJOBOTO DIIIEHHS Ha
OCHOBI BHYTPIIIHBOTO TIEPEKOHAHHA CY[III, SKe, K
BXKe Oyno 3a3HadeHO BUINE, (POPMYETBCI y TOMY
ypcil ¥ MHiJ BIUIMBOM ILIHHICHO-CBITOTVISIAHUX IIE-
PEKOHaHb cy0’ekTa MPaBO3aCTOCYBaHHSI.
M. Xapuenko [19; 20] cdopmyroun mnepernik mpo-
O1eMm, sIKi MOXKYTh MaTu Miclie B TIpoleci peanizamii
PO3CYAy CYAJi, 3a3HAYAIOYUU JIiI0 YU Oe3/isIIbHICTD,
HESIKICHICTh 3aKOHY TOIIO, TEX He BOAYaB MPHYM-
HOIO TaKoi MOMHIIKU 3aCTOCYBaHHSI pO3Cyay Ha Oc-
HOBi BHYTPILIHBOTO MEPEKOHAHHsI CYyai, cOopMOBa-
HOTO Ha OCHOBI HOTO CBITOTJISITY.

BinbImicTh JOCTIAHUKIB Y CBOIX BUCHOBKaX PO
TaKy CKJIQJIOBY BHYTPIIIHHOTO MEPEKOHAHHS, SIK
ciTormsaa, He BKasyBanu. Opmak I. Tyrymnu [38]
BBaXKae, 110 MPABOCBIIOMICTh € OJIHUM 3 OCHOBHUX
KpuUTepiiB, mo (opMye BHYTpIlIHI HEpEKOHAHHS
CYZJli Ta BIUITMBAE HA MPUIHATTS IPaBO3aCTOCOBHUX
pimienb. JI. Menex [25] 3a3Havaina, 1m0 BHYTPIIIHE
MepeKoHaHHs Ccyanai 0a3zyeTbcsi Ha HOro mpaeo-
CBIZIOMOCTi Ta CBITOIJISI, IIO CTaHOBHUTH CYKYII-
HICTh NPABOBHUX NPUHIIMIIIB, iJIeH, TEOPii, TOKTPUH
1 TOJIOKEHb, 3aCHOBAHHMX Ha JOCIIMKEHHI 3aKo-
HOMIpHOCTEH BUHHUKHEHHS, CTaHOBJICHHS,
(yHKITIOHYBaHHS 1 PO3BUTKY, fKI € Pe3yJIbTaTOM
TEOPETUYHOTO 1 PaliOHAIFHOTO aHaNi3y Ta Bio0-
paXeHHS IPaBOBOI JIIHCHOCTI.

Jo nonmiOHOi mo3mmii  #
10. MenixoBa [26], sika BBaXkae, IO 3/IaTHICTH CH-
CTEMHU TNPaBOCYJJsS PO3BUBATUCS B 'yMaHiCTUYHO-
My HaIlpsIMKY Ta OPi€HTYBATHCS Ha OLIBII mporpe-
CUBHI IIIHHOCTi, a TOMY BHYTpIllIHi TIepEeKOHAHHS
CyIIl 3MIHIOKOTBCS 1 OyIyTh 3MIHIOBATHCS Haaalii.
Ha nymKky aBTOpKH, — «BHYTpILLIHE IEPEKOHAHHS B
YMOBax TLTIOPai3My 17€0JIOTii BiIOMBA€E PUCH THX
YW HIIUX CYCHINILHUX CBITOTJISAHHMX TO3WIINA Ta
piBEHb MOpaJIbHOrO Ta MNPOQECiHHOrO PO3BUTKY
cyanis [26]. HocmigHuns npuilia 10 BHUCHOBKY,
10 BHYTPIIIHE TIEPEKOHAHHS CYJI CIIijl pO3Tisaa-
TH HE K CTaH peyei, a sK AKicTh Horo MopanbHOL
Ta MpPaBOBOi CBiJOMOCTi, SIKa BU3HAYAE 3aCTOCY-

CXUIIETbCI |

BaHHS TEBHUX iJICOJIOTIYHUX, TOJTITHYHUX Ta MO-
paNbHUX MPHUHIIMIIIB, i7icaliB Ta HACTAHOB y HOI0
npodeciiiHiit  nmisuibHOCTI. Cy0’€KTHBHICTH CYJ-
JIBCHKOI'O TIEPEKOHAHHS NPOSBISIETCSA B TOMY, 1110
BOHAa (OPMYETHCSI KOHKPETHUM CYIJICIO, BUXOITYH

3 Or0 piBHS MOpAIBHOI Ta MPOQeciiftHOT KyIbTypH,
BTOMY YHWCIHI CBIJOMOCTi Ta cBiTorsimy. Tomy Be-
JUKWAW BIUIMB Ha CYyIIBChbKE MepeKkoHaHHS (I He
TITBKA HAa CYAMIBCBKE) Ma€ KyJIbTypa MHCJICHHSA,
sSKa 3aJeKUTh Bim pIBHA HOro aHaliTHKO-
CUHTETHYHUX 37I0HOCTEH Ta BUCOKOTO PiBHS 3HAHb.
Ha nepexkoHanHs BUEHOI — 3a3HAUYE€HE «BKAa3ye Ha
BaroMiCTh  TI3HABAIBHUX  3Ai0HOCTEH  CymIi-
JIOAMHY, a He npodecioHana-IopucTa — MPUPOAHY
JIIOJICHKY JIOTIKY, 3I0POBUIl TIIy3/1, TOOTO KYJIbTYpy
MUCJICHHSI, K4 CITUPAEThCS HA KUTTEBUU JOCBIJ
PO HABKOJIMILHIKA CBiT..» [26]. OOpaBimm Ok
BY3bKHI aCTEKT BILUTUBY HA BHYTPIIIHI MEPESKOHAH-
Hi CyAIiB y BUIISAA KyJbTYpH MHCIICHHS, J0-
CJITHUIA TaKOX TOKa3aja, [0 CBITOTJIA SK YMH-
HUK BHCOKOI KYJIbTYPH MUCJICHHS TaKOX Mae
3HAYHUWI BIUIMB HAa BHYTPIIIHE MEPEKOHAHHS CYII.

VY cBoiif aucepraniiiHiii poboti «DopmyBaHHS
CBITOTJISIY SIK 3amopyka IPaBOBOTO MHCICHHS
CYJIiB:
C. I'mybouenxo [10] ommieto uiie Ha3BOIO CBOET
Mpaili CTBEPKYE MPO 3HAYHY POJIb CBITOIJISITY B
MPaBO3aCTOCOBHIN MisUIBHOCTI CYIl W JOBOJIMTH,

TEOPETHUKO-TIPABOBE JTOCITIPKEHHS»

IO NPaBOBE MUCIEHHS CYIIIB Ma€ PO3TIIsSAaTUCS
SK  TPOJIOBXKEHHS  CYIIBCBKOI'O  CBITOIVISALY.
Binrak, 3100yTiMu BUCHOBKAMH BUEHHH MTPAKTHY-
HO HE 3aJMINAE MIAHCY IJAaBaTH CYMHIBY (axT
BIUIMBY CBITOIJISILy Ha BHYTPILIHE IEPEKOHAHHS,
OCKIJIBKH, — SIKILO CBITOTJISAJ € 3aII0PYKOI0 MHCIICH-
Hi CyHOJi, TO BIANMOBITHO € 3alMOpPyKOI 1 HOTo
BHYTpILIHBOTO IE€PEKOHAHHS, TaK fAK MaJlo XTO
HaBaXUTHCA 3allepeuyBaTH, IO BHYTPILIHE mepe-
KOHAHHS € TIPOLIECOM MHCIICHHSI.

Okpemo Bix 3raganux aBropiB B. I'eBko [8] me-
PEKOHYE, 10 y3arajJbHUBIIM BCi CKJIAJIOBI Ta (hak-
TOpH, SIKi BILTUBAIOTH Ha ()OPMYBaHHS BHYTPIIIHIX
NEPEKOHaHb CYAJiB, MO)KHA 3 yIIEBHEHICTIO CTBEp-
JOKYBaTH, 10 HEMOXXJIMBO PO3POOMTH NPaBOBi 3a-
NMOOKHUKY, SIKi O MOBHICTIO YHEMO>KJIMBUJIM BILJIVB
Ha cyangiB. Tox e€nuHOIO, Ha OYMKY aBTOpa,
HaJIMHOIO TapaHTi€lo, sKa HE BIUIMBAaE Ha (op-
MYBaHHs BHYTPIIIHBOTO NEPEKOHAHHS CYAMi, € Ho-
T0 BHCOKi MOpaJIbHI SKOCTi. TOMy AOCHIIHUK PO-
OWUTH BUCHOBOK, IO CyI/s MOXe OyTH He3aJeKHH-
MU Ta HEyNepePKEHUMH JIUIIE TOJi, KOJU BiH BO-
JIOJIi€ BUCOKMMHU MOpPAIIbHUMH SIKOCTSIMHU Ta 0Oe33a-
MEpEeYHUM aBTOpUTETOM. BTiM, Ha #Horo ro-
OoloBaHHA — iCHyIOYa B HaIlil JiepKaBi cHCTeMa
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n000py, MPU3HAYEHHS, OIliHKA Ta BIATIOBITAIBbHICTh
CyIAIB HE Ja€ MiACTaB IS TaKMX OYiKyBaHb. 3pe-
IITOI0 HAYKOBEIb BBaXKA€, IO YIOCKOHAICHHS
YHHHOTO 3aKOHOJIABCTBA Ta HOPMATHUBHO-TIPABOBUX
aKTIB, 0 PETYIOIOTH CUCTEMY JO0OOpYy KaHIWIATIB
Ha Tocajy CyJUli Ta JUCIUILUIIHAPHY BiANOBITaIb-
HICTh CYJJIiB, € HCOOXITHUM i 3aKOHOMIPHUM JJIst
JOCSITHEHHSI CyIOBO1 MPOLIEAYPH BiNOBITHO A0 €B-
pormeiicbkux crannaptiB. OQHaK, YMHHUM 3aKOHO-
JABCTBOM M€ HE CTBOPEHO JOCTATHIX IMPaBOBUX
MEXaHi3MIiB Ta YMOB JUIsl 3a0€3MEUCHHS YCYHCHHS
BCiX MOXJIHMBHX ()aKTOPIB, sIKi HETAaTHBHO BILIMBA-
I0Th Ha BHYTPILIHE TepeKoHaHHs cyani. [Ipu Tomy
aBTOP BBaXKae€, 10 B IIbOMY IUIaHI BaXXTUBUMHU €
ciucreMa BigOOpy CyAliB, iXHS AWCHUILTIHAPHA
BIANOBIZAILHICTE TOLIO 1, SK OAMH 3 HalBaXK-
TUBIMX (akTopiB, MOpajbHiI sAKocTi cynai. Ha
IYMKY JIOCHiJIHUKa, B
MPaBOBHX aKTaX IbOMY (aKTOpy MPUALISAETHCS He-

YMHHUX HOPMAaTUBHO-

JOCTaTHBO yBard. ToMy, SIK Ha eTami Jo00Opy KaH-
MUIaTIB Ha TOcCaay Cyaai, Tak 1 B Mpoleci
3MIHCHEHHS HUMU TPABOCYAJIS, 3aKOHOJIABCTBO TI0-
BHUHHO 3a0e3MedyBaTH o0 cyaasaMu Oyau ocodu 3
BUCOKHMH MOPAJIbHUMU SKOCTSIMHU Ta 3HAYHHM PiB-
HEM CYCIILIBHOI IOBIpH.

Baxko He TOTOAMTHUCS 3 TaKUM TBEPPKCHHIM
nociigauka. [lonpu Te, 110 B 3a3HAYCHHUX BUIIE MO-
IIIA7aXx HAYKOBIIS MOBa Hje 37eOUIBIIOro Mpo Mo-
paNbHI SKOCTi, BUAAETHCSA MO 1€ JOCTIDKEHHS €
pEJIeBaHTHUM HaIIOMY, aJDKe HIXTO He Oyje migia-
BaTH CYMHIBY TOW (DaKT, o0 MOpaJbHI SKOCTI JIFO-
TUHA (POPMYIOTHCS OIHOYACHO a0o K Ha OCHOBI il
MOpaJbHO-IIIHHICHUX IIePEeKOHaHb Ta OPIEHTHPIB.
Bujaetbcst Bkpall I[IHHOIO MPOMO3HMILIS aBTOpPa
BUPINIyBaTH BUHUKITY B HAIIil IepKaBi CUTYaIlio 3
HU3LKOIO JIOBIPOIO JI0 TIPABOOXOPOHHUX Ta CYJOBUX
OpraHiB MUITXOM YIOCKOHAJICHHS MPOLEAYPH J0-
00Opy KaHAWATIB HA TOCATH 3 TUCKPEIiHHUMU T10-
BHOBQXCHHSIMH, TPUAUIAIOYN OUTBII JIETAIBHOI
yBaru MOPaJILHUM SIKOCTSIM KaHJAHUJIATIB, i HE JIHIIE
CYANiB, aje W iHIMUX CyO €KTIB NPUUHATTA HpO-
[ECyaJbHUX PillleHb.

BanpornonoBani  B. T'eBko [8] 3axomu 1010
OIIIHKK MOPAJIbHUX SKOCTEW KaHAWJIATIB Ha MOCaTH
3 JMCKPELIHHUM MMOBHOBAXXCHHIMM € BKpal HE00-
XIIHUMH, QDK€ TIPOaHalli3yBaBIIM HOPMATHBHO-
MpaBoBe 3a0e3mleucHHs po3cyay (auckperrii), To
MO)KHa NPUHTH JO0 BUCHOBKY, L0 IPAKTHYHO B

OyAb-IKOMY BHIIQJKy Ha OCHOBI CBOTO BHYTDIIlIHB-
OTO TIEpEeKOHAHHA CyO’€KTH MPUHHSITTA MPOIECY-
QTbHUX PIIIEHh MalOTh 3MOTY YXBAJUTH B OJHIN i
Tii K€ CIpaBi IEKiJIbKa MPOTHICKHUX PIIICHb Ha
OCHOBI THX CaMHUX J0Ka3iB. € oYeBUIHUM, 110 3 Ta-
KUM TpOLECyalbHUM 1HCTPYMEHTApi€EM B JESKUX
MOMEHTaxX CyO0’€KT TPHHHATTA NpPOLECyalbHUX
pimeHs OyJe CXHIISITHCS 10 TOTO BapiaHTy (B paM-
Kax JUCKPEIIMHUX MOXIJIMBOCTEH), SIKUM HaWO1JIb-
nre iMIOHYBaTUME HOTO MOpalbHHM SIKOCTSAM Ta
IIHHICHO-CBITOTJISIIHAM OPi€EHTUPAM.

[IpaBo3acTocyBaHHS, $K SBHIIE COLIAIBHOI
IHACHOCTI, 110 0a3yeThCsl HA BIAMOBIAHHUX CBITO-
TISAHAX 3acaiaX, 3a JOMOMOTO0 SKHX 3abesrnedy-
I0TbCS TpaBa 1 CBOOOJM JIFOAMHHU, i1 4YecThb i
TiIHICTh, CIIPABEIUIMBICTh Ta PIBHICTBH, mepeadava-
I0Th 30KpeMa IOBary J0 3aKOHIB, TPajauIlid, 3BH-
YaiB, a TAKOXX HETCPIUMICTb 1O OYAb-IKHX IOPY-
IIEHb 3aKOHHOCTI Ta mpaBomnopsiaky. OxHak, mpu
JECTPYKTUBHOMY TIPaBOBOMY CBITOTJISAI CyO’ €KTa
MPaBO3aCTOCYBaHHS IIiJ] 3arpo3y ICHYBaHHS MO-
JKYTh TIANMACTH KOHCTUTYILIiKMHI TapaHTii 3abe3me-
YEeHHS ITPaB 1 CBOOO/T JIFOIUHH, BEPXOBEHCTRA MpaBa
TOIIIO.

3BaKarouu Ha Te, IO KOKHA OKpeMma CrpaBa —
e GakTHIHO JTOJST KOHKPETHOI JTIFOTUHH, JOMyCKa-
TH MOXIUWBICTh 1 BHpINIEHHS Ha OCHOBI
Ccy0’€KTHUBHOTO pilieHHs (He BUKIIOYHO, IO TTOMH-
JIKOBOTO, HeXall 1 PiJko), MPUIHITOrO HAa OCHOBI
BHYTpILIHBOTO TMEPEKOHAHHS Cy0’e€KTa MpaBo3a-
CTOCYBaHHSI, BCyliepey HasBHUM Y CITPaBi JIOKa3am,
CydYacHe MpaBo JIOMyCcKaTy He Moxe. [HakIe goBipa
JI0 CYIOBOi Ta TMPABOOXOPOHHOI CHCTEMH 3alld-
NIMTHCS HA TOMY XK PiBHI, 0 ¥ 3apa3. Tomy 3aB-
JIAaHHS HAYKOBI[IB HE JMIICHb BCTAHOBHUTH, YCBIJIO-
MUTH Ta JOCHIIUTH If0 mpoOieMy, ane i 3HaAUTH
TOM 1HCTPYMEHT, SKHH 3MIr OW YHEMOXIIUBUTH
MPOSIBM BIUTUBY JICCTPYKTHUBHOI'O CBITOTJISTY Ha
YXBaJICHHSI HETAaTUBHUX Y PO3YMiHHI 3aXUCTy IpaB
JIIOAMHY Ta BEPXOBEHCTBA NpaBa pimieHb. Bunaers-
Csl, 1Ieé MOXKJIMBO JIOCSITHYTH B CHOCIO J€TalbHOTO
BUBYEHHS CBITOTJISIIHO-IIIHHICHMX OPIEHTHPIB KaH-
MUAATIB TIpU BiOOpi iX Ha mocamu CyAniB 4H iH-
IMX cy0’€KTIB MPUAHATTS NPOLECyalbHUX PillICHb,
NUISIXOM 3alpoBaDKEHHST 10 TPOILEAYpU Bigdopy
Ha Taki Mocaau 3 AMCKPEIIHHUMHU TTOBHOBaKCHHSI-
MU TIEBHMX TECTIB YM 3aBJaHb, SIKi O Jaiu 3MOIy
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peTeapHO OIIHIOBATH KaHIUAATIB Ha TIPEIMET iXHIX
CBITOTJITHO-IIIHHICHUX TTEPEKOHAHb Ta OPIEHTHPIB.

Bucnosku. IlonsarTs CBITOTJISITY Ta
BHYTPIITHBOTO TEPEKOHAHHS CYO’ €KTiB MPHUAHATTS
MpOIleCyalbHUX pIllIEHh B HAYKOBOMY JOPOOKY
PO3KpUTO B AOCTaTHIM Mipi, BTIM Npalb HA TeMy
BIUIMBY CBITOIVIIAY Ha BHYTpILIHE TEPEKOHAHHS
Cy0’€KTIB MPaBO3acCTOCYBaHHS, Hi y BITUYM3HSIHOMY
HAYKOBOMY MPOCTOpIi, Hi B 3apyOiXKHUX aBTOPiB HE
BCTaHOBJICHO, X04a MOOIYHO 1 Ti ¥ iHII BKa3yBaliu
Ha HasBHICTH Takoro BIUIMBY. HaykoBisiMu Oyno B
JIOCTaTHIN Mipi JIOBEJICHO BaroMe 3HAYCHHS CBITO-
TISAY U IPaBO3aCTOCOBHOL AisTBHOCTI 3arajoM i
KOHKPETHOTO Cy0’€KTa MpaBO3acTOCYBaHHS 30Kpe-
Ma, 3Ha4YCHHS 1 POJIb BHYTPIIIHBOTO TEPEKOHAHHS
MpU YXBaJCHHI MpOIeCcyabHUX pIllieHb, 1 HaBITH
B3a€MO3B 130K CBITOTJISIY 3 BHYTPILIHIM IEPEKO-
HaHHAM, TOAl SIK JOCHi/DKEHb Ha TEeMYy BIUIUBY
Mepuioro Ha Jpyre (y TOMYy YHCII HETraTHBHOTO)
J0Ci He TIpoBOAMIOCH. He mopymryBanock 10 1boro
W TMHUTaHHS CHIPOOM MiJBUINEHHS JOBIPU CYCIHLIb-
CTBa /0 MPaBOOXOPOHHUX Ta CYAOBUX OpraHiB B
crnoci®é BHBYCHHS IIHHICHUX IEPEKOHaHb 1 CBiTO-
[ISSTHUX OPIEHTHPIB KaHIUAATIB HA MOCATU 3 JHC-
KpEIiHHUMY TTOBHOBRXCHHSAMHU Ha eTami ix Bim0o-
py.

[IpoBeneHuM JOCHiIKEHHAM cepen
3’SCOBaHO, IO Ha MPOTHUBAry NPaBOBUM IHHO-

1HIIIOr'O

BaI[isIM B JIOTOJly CYYaCHHUM BUKJIMKAM 3aJHIIA€Th-
¢ y mpaBi, 30KpeMa MpoleCyalbHOMY, EIEMEHT
MPAKTUIHO HEOOMEKEHOTO Jianazony
Cy0’€KTUBHHX MOXJIMBOCTEH, IO BUPAKAETHCSA Y
3IaTHOCTI Cy0’€KTa 3 JUCKPEIiMHMMH ITOBHOBa-
JKCHHSMH YXBaJIIOBATH PIIICHHS Ha OCHOBI CBOTO
BHYTPIIIHHOTO  TMEPEKOHAHHS, BCyNeped  Ma-
Tepianam copaBu (Iokazam) i 3akoHY. OCKIIBKH
Oy/b-siKe BHYTPIIIHE MMEPEKOHAHHS B MEPIIY Yepry
TPYHTYEThCS Ha I[IHHICHMX YCTaHOBKaxX Ta CBITO-
[JIATHUX OpPIEHTHpaxX IIOJUHM, SKi (OPMYEThCS
MPOTSTOM KHTTS, @ OCOOJIMBO B AUTHUHCTBI Ta I0HA-
KOMY Billi, HE3aJIEKHO BiJ TOCaaW, SKYy BOHA
o0ifimMae, CTUKHYBIIMCH Yy CBOiil mpodeciiiHii
TUSUTBHOCTI 3 MPOOJIEMOI0 IOM0 sIKoi y cy0’ekTa
MPaBO3aCTOCYBaHHs B)K€ C(OPMOBaHMN MOTJIA,
OCTaHHI{ NPU YXBaJCHHI POIECYANTBHOTO PIillICHHS
MOXK€ JOIMYCTUTH HEOO €KTUBHICTh U YXBaJIUTH
pitreHHs Bcyneped (akTHUYHUM OOCTaBUHAM CIIpa-
BU Ta HassBHUM Y HIil J0Ka3aM.

BpaxoBytouu, 110 niepesi HAyKOBISIMH Ta IMPaK-
THKaM{ TOCTPO CTOITh MOTpeda y 3’sicyBaHHI TpH-
YHH HU3BKOT JIOBIPH TPOMAJISH JI0 TPABOOXOPOHHUX
Ta Cy/IOBUX OPTaHiB 1 MOIIYKY CIIOCOOIB 3MilTHEHHS
1i€l TOBipH, TeMa JAHOTO IOCIHIPKEHHS € aKTyallb-
HOI0 W BHMAarae TOJAJIbIIOTO TPYHTOBHOTO JO-
CIIDKEHHS Ta BIPOBA/KEHHS ITiJ Yac 3IMCHEHHS
no0opy KaHAMIATIB HA MOCaaU 3 JUCKPEHiIMHUMU
MOBHOBAXXCHHSIMH, PETEIbHOI OI[IHKK WIOAO iX
IIHHICHUX TICPEKOHAHb Ta CBITOTJIAIHHUX OpI€H-
THUPIB.
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Roman Vandzhurak

CORRELATION OF OUTLOOK AND INTERNAL BELIEFS OF LAW
ENFORCEMENT SUBJECTS IN THE CONTEST OF THE IMPLEMENTATION
OF THEIR DISCRETIONARY AUTHORITIES

National Aviation University
Liubomyra Huzara Avenue, 1, 03058, Kyiv, Ukraine
E-mail: promarv@ukr.net

Purpose: the purpose of this study is to consider the definition of the concept and nature of the formation
of the worldview and inner conviction of law enforcement subjects when they make procedural decisions and
to investigate the coverage in the scientific literature of certain aspects of the influence of the worldview on
the inner conviction in general and in the context of possible negative consequences in particular. Research
methods: the author used the methods of analysis, synthesis and generalization, with the help of which the
bibliography of the issue was worked out, and the methods of deductive-logical analysis and inductive
generalization and analogy were used to substantiate the results and formulate the conclusions of the
conducted research. Results: the conducted research established that, in contrast to innovations in
accordance with modern legal realities, an element of an almost unlimited range of subjective possibilities
remains in law, in particular procedural law, which is expressed in the ability of a subject with discretionary
powers to make decisions based on internal conviction, influence which, not least, has his worldview.
Discussion: considering the distrust of society in the legalized right of the subjects of making procedural
decisions to make them on the basis of their inner conviction, research on the subject of establishing and
researching the factors that form such a conviction is very relevant. Separately, the concepts of worldview
and inner conviction are sufficiently disclosed in the scientific work, but no works on the topic of their
relationship, and even more so the influence of the former on the latter, either by foreign authors or by
Ukrainian researchers, were found. Along with this, on the basis of the literature analyzed by the author, it
was found that any inner conviction is primarily based on a person’s value and outlook orientations, which
are formed during his life, and especially in childhood and adolescence. Therefore, faced in his professional
activity with a problem regarding which the subject of law enforcement has already formed a certain view,
the latter, when making a procedural decision, may, contrary to the actual circumstances of the case and the
evidence available in it, take a different position, which in turn will have negative consequences for the rule
of law and will thereby worsen citizens’ trust in law enforcement and judicial bodies. The practical
significance of this study is that the obtained results can form the basis of changes in the current legislation
regarding the evaluation of candidates for positions with discretionary powers, paying more careful
attention to their value beliefs and worldview orientations.

Key words: subjects of law enforcement; discretion; discretionary powers; philosophy of law.
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Memoro cmammi € 00CHIONCEHHS NPABOBOL NPUPOOU 2POMAOSHCLKUX npas. Memoou 00cai0HceHHA:
3ACMOCOBAHO  302ANbHOHAYKOGI MA  CHeYiaNbHO-IOPUOUYHT  MemoOU HAYKOB020 NIZHAMHA, 30KpeMa:
CUCTEMHO-CMPYKMYPHULL MEMO0, MEMO0 CHOCHEPENCEHH S, Memo0 Y3a2albHeHHs, Memoou anaunizy ma
cunmesy. Pesynomamu asmopamu 3p001eHO BUCHOBOK, WO 2POMAOAHCHKI NPABA MArOmMb 0OCUMb CKIAOHY
npaeogy npupoody, wob Hadamu iM €OuHy 3azanvHy Xxapaxmepucmuky. Illpome, 3a pesyromamamu
O00CTIONCEHHsl, MOJCHA SUSHAYUMU HACMYNHI ocobausocmi: 1. Ipomadancoki npasa € npagamu, wo
3a0e3neuyroms Hesmpyyanus 3 OOKY Oepacasu, aie, 80OHOYAC, Oe3 Oepicasu, KA GUHAYAE NPABOGULL
cmamyc ocobu, yi npaea HemoNcIuso peaiizyeamu. 2. B zanexcnocmi 6i0 npas, siki peanizye ocoba, 6ona
Modice nepebysamu y pIHUX CMAMYcax - He2amueHuil (aO0 GilbHULL), AKMUEHUL, NOZUMUSHUL CMAMYC
ocoou. 3. I'pomadsanceki npasa maioms oexaapamusHuii xapaxkmep. He eascnugo, yu suxopucmogye moouna
ix, yu ympumyemvcs 6i0 iXx BUKOPUCMAHHS, BOHU 3A6ICOU MAIOMb OYMU N0 OXOPOHOI OepIiCasU.
062060pennn: GuU3HAYEHO, WO CKIAOHA NPABOBA NPUPOOd ZPOMAOSIHCOKUX NPAG CMBOPIOE 0OMeNCeH]
MONCIUBOCTI W000 IX maAymMadenus ma Kiacugixayii i nooanvuiozo 3axucmy. Taxooc, 6CMAH08IEHO, WO
2POMAOAHCHKI NPABa — Ye Npasa 3 00620MPUBALOI0 MA CKAAOHOW ICIOPIEI0 iX CMAHOBIeHHs, Wo Mae Oymu
8paxoeame y CyudacHux 3akonooaguux 3minax. CKIaoHa npasosa npupooda poMAOAHCbKUX NPA8 CHPUYUHAE
8I0CYMHICMb €0UHO20 3A2ANbHO GUSHAYEHO20 MEPMIHOLOLIMHO20 MIYMAYEHHS 2POMAOAHCLKUX Npas, a
maxodxc ix knacughikayii. ¥V ceoro uepzy, ye mac HecAmMusHUU 6NIUE HA MONCIUBICIb 3AXUCHTY YUX Npas, da
MAaKod#C NpPOBeOeHHS MOHIMOPUHEOBUX OOCHIONCEHb GUMIPIOBAHHA DIGHA 3a0e3NeyeHHs ma KilbKocmi
nopyuierv. Heobxionum € nposedents nooanbuiux 00Cai0N*CeHsb Y 3a3HAYEHOM) HANPMI.

Knrouosi cnosa: cpomadsauceki npasa; npasosa npupood, NOKONIHHA Npa8 AHOOUHU, NPABA Nepuiozo
NOKOIHHSA, NPABOBULI CTAmMyc 0coou.

IlocTanoBka mpodaeMu Ta ii aKTYaJbHICTh.
Bigmosigao no Ilopiunoi momnoBini YHoBHOBaxe-
Horo BepxoBHoi Pann Ykpainu 3 npaB Jr0AUHU TIPO
CTaH JIOJIePKaHHS Ta 3aXHUCTY TpaB i cBOOOT JIHO U~
HU 1 rpomajsHuHa B YkpaiHi y 2023 poui, Hait0i-
JbIA KUTBKICTh 3BEPHEHb CTOCYBAJIacs MUTAaHb TO-
PYIIEHHS] TpOMaJISTHCHKUX TipaB (54,7% Bin 3araiib-
HO{ KiNIbKOCT1 3BE€pHEHb). Y TOPIBHAHHS, HAXOUIBII
KPUTHYHI, Ha HAaIly AYMKY, TaKi [paBa sIK COLiaIbHi

npasa (13,8%), npaBa autuau (4,2%), ocoOucTi
npasa (4,7%), Ha AUBO, OTPUMAIIN HAWMEHIIY KiJlb-
KicTh 3BepHeHb [11]. SKino mepeBoUTH 1Ii BiACOT-
KH y Iudpu, TO 3a JaHUMH JIOTIOBIJIi, 3arajibHa Ki-
JBKICTh 3BepHEHb craHoBWia 40 733 3BepHEHB.
OTXe, KUIBKICTh 3BEPHEHB IIOJI0 MOPYIICHUX I'PO-
MaJSTHCBKUX IpaB cTaHOBUTH 22 281 3BepHeHb. | 11e
TinpKy Ti oQimiiiHI AaHi, MO Mae nepxkasa. [Ipore,
SK BIJJOMO, aKTHBHICTh HAIIOT'0 CYCIIUIBCTBA IIIOI0
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3aJy4eHHS JepKaBH /0 BUPILICHHS CYCHUIbHHX,
MPaBOBHX, TPOMAISHCHKUX MpOOJIeM € JOCUTh HU-
3pKOI0. [likaBUM € Te, 10 AaHi TOKa3HUKH HE 3POC-
U Y¥ 3MEHIIWIUCS Y 3B 53Ky 13 MOBHOMAcIITaO0-
HUM BTOPTHEHHSIM pocii B YkpaiHy. 3a AaHUMH
opiunoi momoBimi OwmOyncmaHa VYkpaiHu, y
2021 poui KinbKicTh 3BEPHEHb HIOAO MOPYIICHHS
IpOMaJISTHCHLKUX TIpaB cTanoBmiio 38 082 — 57% Bin
3arajJpHOl KUIBKOCTI 3asBHHUKIB. Takuil BiJICOTOK
30epiraeTbest 3 2018 poky [12]. Otxe, 1e mpuBo-
IUTH 0 BUCHOBKY IIPO T€, 10 CTaH AOTPUMAHHS Ta
3a0e3nedeHds TPOMAISHCHKUX TpaB € BHYTPINI-
HBOIO CIIPABOO JICPXKABU 1 TaKi MOKa3HUKHU KUIBKO-
CTi iX TOpYIIEHb € BiIOOpaKeHHSM MPOTAIHH Aep-
YKaBHOI TOJNITHKH y MIbOMY HarpsiMi. 30BHIIIHI BU-
KITUKY JIUIIE MiIKPECTIOTh a00 MOCHIIOITH MPo-
OneMy 3a0e3MeYeHHsT TPOMaITHCHKUX TIPaB.

AHaJji3 pociimxkenb i myOaikaniii 3 mpooJe-
mu. Ha nokTtpuHanbHOMY piBHI OKpeMi acmeKTh
MIPaBOBOI MPHUPOJHU Ta iX CYyTHICHOTO 3MiCTy TpOMa-
ISHCHKUX TIpaB JIOCHIDKYBAIH Taki HAayKOBII:
M.LKozoopa, Ol 303yns, FHOJL Opunern, FOM. Tompka,
MM. Anronosuy, B.B. KpaBuenko, B.B. Koneiitunkos,
I1.M. Pa6inosuy, A.M. Konoxii, A.JO. OniiHUK,
O.P. lamkosceka, T.0. Codirok, T.0O. MarBeera,
H.L. Mencken, K. Vasak Ta iH.

Buxiaa ocHOBHOro marepiajy I0CTiIKEHHS.
3rigHo i3 3a3HaueHoro Buile ll{opiuHor A0TOBIA-
I YnoBHoBaxkeHoro BepxoBHoi Pagu Ykpainu 3
[paB JIIOAWHU NP0 CTaH AOACPKAHHA Ta 3aXHUCTY
mpaB i cBOOO/ IIOAWHY 1 TPOMaISHUHA B YKpaiHi y
2023 pori, KiTBKICTh 3BEpHEHb MPO MOPYIICHHS
ITPOMaJSHCBKMX TpaB  CTaHOBUTH 54,7% -
19 916 3BepHEeHb. AHANI3yIOUM 3a3HAYEeHY JOIO-
Bilb, HAMU BCTaHOBJICHO, L0 OCHOBHOIO TEMAaTH-
KOIO 3BEpHEHb y cdepi rpOMaTHCHKHX IPaB € M-
TaHHS: TpaBa BilicbkoBUKiB — 10243 3BepHeHb, iH-
(hopmartiiini mpasa — 4987 3BepHEHD, MpolIECyaTbHI

mpaBa Ta 1paBa B  MiCIIX  HECBOOOIH —
3446 3BepHEeHb, TpPaBO HA TPOMAJSHCTBO —
639 3BepHEHbD, cBoOoza MepeCcyBaHHs —

298 3BepHenb, npapa moauad Ha TOT Ykpainu —
205 3BepHEHb, 3aXKMCT TPOMAJSH 3a KOPIOHOM —
92 3BepHeHb, CBOOOAA 3aCTOCYBaHHS MOBH —
6 3BepHeHb. Takoxk, Ha odiiliHOMYy caiiTi YoBHO-
BaxkeHoro BPY 3 mpaB irofuHu y po3isii HarpsMiB
JISUTBHOCTI «TPOMaJsSHCBKI Ta MOJITHYHI TpaBa
BH/IIJICHO JIMIIIE TPH HANpPSIMH: MpaBo Ha iH(opma-
Ii0, IPABO Ha CYJIOBUH 3aXHCT, MPABO HA 3BEPHEH-
Hs rpomansH. lle He € BUUepnmHUil mepenik mpas,

IO CKJIafae TpyMy IPOMasSHCHKUX MpaB. Tomy,
BXKE Ha eTall aHami3y JKepes AOCHiIKeHHS BUHH-
kae komi3ig. Ilocrae muTaHHA SKi came IpaBa Bif-
HECEHO JI0 TPOMaJITHCHKHX.

3rifHO 3 TPATUIINHOW KIAacU(IKAIIE IOKO-
JiHB TpaB JIOAWHH, siKa OyJa 3amporoHOBaHA
K. Bacakom, rpoMajsiHCbKi MpaBa CTaHOBISTH Iie-
pIIe MOKOJIIHHS MpaB JoauHu. [lana kiacudikaris
€ He JUIIe BiTOOpaKeHHSIM i1CTOPUIHOTO YaCOBOTO
PO3BHUTKY IOPHIUYHOI AYMKH Ta TMPOULECiB (SIKIIO
MH PO3YMIEMO MpH3HAUYEHHS HOPMOTBOPYOCTI SK
peaxiiito Ha CYCHUThHI Ta MOJITHYHI BUKIHKH), SIK
MOLIMPEHO Ha CHOTOAHI, BBa)Ka€ OIIBIIICTH OPHUC-
TiB. [lepBHMHHO, y KOHIIETIIiF0 TIOKONIHb TIpaB
K. Bacakom Bkiamanace IiOepTapHa KOHIIETIIis
MIpaB JIFOJIMHHY, 1110 BigoOpaxae igeonorito dpaHiry-
3pK0i OypiKya3HOI peBOJIONII - IEPIIOi PEBOIIOLII,
sKa MOKJIaja MOYaTOK JeMOKPATUYHUX Ta IOJIITHY-
HUX 3MiH, POTOJIOIIYIOYH iaei cBoOOAU, PIBHOCTI
Ta Opatepctsa [13]. Tomy, KOkHE TIOKOJIIHHS TpaB
Mae CBOIO crenn(ivyHy TpaBOBY MPUPOAY 1 came
LI€l YMHHUK, HE YaCOBUM, Ma€ BKJIaJaTUCs y NoAa-
JIBIII TIPOTTO3UIIiT 200 TPOTOBKEHHS IPOTIOHOBAHIX
KJacudikariiii mpas JIOIAHH.

Jlo mepmoro moKoJIiHHS TpaB JIOAUHE (TpoMa-
JITHCHKI Ta TIONITHYHI TpaBa) Oyiu BigHECEHi: Tpa-
BO Ha XXHUTTs, CBOOOMY ¥ Oe3IeKy, COBICTI Ta pelli-
Tii, piBHICTB TIepe]l 3aKOHOM; ITPaBO Ha TJIACHUHN Po-
3MJIA] CIIPaBU HE3aJEKHUM 1 HEYNEPEeIKEHUM CY-
JIOM, BUTBHUN BHOIp MICIsl IPOKUBAHHS 1 TIEpECy-
BaHHs, MPaBO Ha IMPHUTYJOK BiJ MEPeci yBaHHs,
cB0OOMAa MyMKH Ta BHCJIOBIEHb, MHPHHX 300piB,
HETIPUITYCTUMICTh KaTyBaHHS Ta 1HIIMX >KOPCTOKUX
(hopM TIOBOJIKECHHSI, CBOOO/A Bl BTPYYaHHS B OCO-
OHCTy KOPECTIOH/ICHIIII0 1 TAEMHICTh, TIPAaBO Ha y4-
acTh B YMpPaBIiHHI JEPKaBHUMHU CIIPaBaMH, MPaBO
He OyTH T030aBJICHMM BIIACHOCTI, ITPaBO MaTH Biia-
cuicthb Tomio [9]. To6TO, MO CyTi, MpaBa, sIKi Bim0-
OpaxxaroTh 1 3aKPIILIOIOTH CBOOOAY Ta aBTOHOMIIO
0CO0H BiJ JIepKaBH, CyCIJILCTBA Ta IHIIUX 1HJIUBI-
IiB. My moromkyemocs 3 yMKaMH HayKOBIIiB IIPO
Te, 110 came CBO0OA JIIOAMHM Ta 1i BUMIp (BU3HA-
YEeHHS] MEX) € JDKEPeJIoM TpaBa i OCHOBHOIO METOI0
fioro icuyBannHsa. Ha pymky O.P. lamkoBcbkoi:
«cBoboOJla — Il BJIACTHBICTh, SIKA BU3HAYAIBHO i
MPUPOIHO NMPUTAMAHHA JIFOSIM 1 BUJISE 1X 31 CBITY
IHIIMX KUBUX ICTOT, TOMY IpaBa JIIOJUHU HE TTOPO-
JOKYIOTBCS JICP)KABOIO, a ICHYIOTh 4epe3 B3aeMHe
BU3HAHHS CBOOOJM Ta IMOBarv 4iICHIB CyCHUILCTBA
OJIMH 10 OAHOTO. Y LBOMY CEHCi paBa JIIOAWHU €
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OPUPOAHUMH, 00 BOHH (OPMYIOTbCS HE3AJIEIKHO
BiJl BOJII JIep>KaBH, 3HAYHO PaHIIIe Bia iX odiliiiHoO-
ro 3aKpilyieHHs B 3aKOHI, € HEBIIUY)XKyBaHHUMH,
OCKIJIbKM JIep’KaBa He MOXKe iX ckacyBaTH abo 00-
MEXUTH» [2, c.4]. I3 uporo TBEp/HKEHHS MOXKHA
3poOWTH HACTYITHI BUCHOBKH TIPO MPABOBY IPHUPO-
NIy TIpaB MEpUIOro MOKOJiHHS, JI0 SIKUX BiIHOCSATBCS
caMme rpoMaasHChbKi mpasa. Ilo-mepiue, rpomanss-
CHKi TIpaBa € IPHUPOIHIMH MpaBaMu. Y Teopii mpa-
Ba, MPUHHATO PO3YMITU MPHUPOIHI MpaBa, K TaKi,
10 HaTaHi JIFOAWHI BiJl MIPUPOAM, a HE «CTBOPEHI»
Jep’KaBOIO UM 3aKOHOM, SIKi € HEBiJ €MHHMH Ta He-
BiUy>KyBaHUMH BiJl 0COOUCTOCTI, HE3AJIEKHO BiJ ii
MIPUHAJIEKHOCTI JI0 CTaTi, pacH, pelirii, MOXoKeH-
H Toumo. BomHowac, MOXHa CTBEpIKyBaTH, IO
MPUPOAHE MMOXO/HKEHHS IIMX MPaB MA€ TaK0X CBOIO
cnenudixy. Hanpukian, npaBo JOIUHY HA JKATTS,
cB00O/Iy, O€3IeKy TOIIO BUHHUKAE I IO MOMEHTY ii
HapokeHHs. FOpuanyna 3a00poHa MITYYHOTO Tie-
pEepUBaHHS BariTHOCTI, 3a00poHA paOCTBa — € I0pH-
JUYHUMU TapaHTiIMH A7 1€ HeHapOMKEHOT AUTH-
HU TOrO, IO IIi TpaBa il BXKE rapaHTYIOTbCS Ta
OXOPOHSIFOTBhCA JiepkaBor0. Taki mpaBa MarOTh Oe3-
MOCEepeHI 3B’S30K 3 JIOACHKOI, Oi0JOTIYHOIO
npupoaolo JroauHu. HaTtomicth, Taki mpaBa sK
MPaBO Ha y4acTh B YIIPABIiHHI JAeP>KaBHUMU CIIpa-
BaMH, IPaBO MATH BJIACHICTh BUHUKAIOTh y JIFOIUHH
y 3B’s3KY 3 ii colliabHUM CTaTycoM (TPOMaJIsSTHUH,
anatpup, Oinatpum). Y ITaHOMY BHITAIKY, IUIs pea-
mizanii rpoMajasHCHKUX INPaB HEAOCTATHE IMPOCTO
JKUTTS JIIOJMHM Ta ii HapopKeHHs. Peaizamis mux
IPOMAJSIHCBKUX NpaB OOYMOBJIIOE HASBHICTH IEB-
HUX IOPUIWYHUX (DAKTIB (JOCATHEHHS BiIIIOBiTHO-
ro BiKy, HasBHICTh I'POMaSIHCTBA a00 TMpPHUHAIEK-
HICTB JI0 TPOMAJITHCTBA 1HINOI KpaiHU) Ta HeoOXia-
HOCTi BUKOHaHHS, BU3HAUCHHX JEPKaBOIO, MPOIIe-
Iyp, IO MAIOTh IOPUINYHE 3HAYCHHSI.

VY IlpeamOyni MixkHapogHOro HakTy Hpo Ipo-
MaJISTHCBKI 1 TIOJIITHYHI MpaBa 3a3Ha4YeHOo, L0 TPO-
MaJISSTHCBKi TpaBa BUILTUBAIOTH 3 BIACTUBOI JIIOJICh-
Kilf 0c001 T1IHOCTI; BU3SHAHHS BIIACTHUBOI BCIM 4Jie-
HaM JIFOICHKOI CiM’1, Ta PIBHUX 1 HEBi’€MHHUX IpPaB
iX € OCHOBOI CBOOOMM, CIIPABEIJIMBOCTI 1 3arajib-
Horo mupy [5]. B ropuanuniii eHnmkionexii rpo-
MaJISTHCBKI ITpaBa 1 CBOOOAM MalOTh TaKe BU3HAYCH-
Hsl - TIpaBa i cBOOO/IH, SIKI BU3HAIOTH MTPABOBHIA CTa-
TyC TPOMaJAsSHUHA 3 TOTJIAAY MOXKIUBOCTEH HOTro
y4acTi B yCix cdepax KUTTS JAepKaBH 1 CYCIIIbCT-
Ba[1, c.38]. 3 camMoro TepMiHOJOTIYHOTO BH3Ha-
YECHHSl «TPOMAaJSHCHKI IpaBa», MOXHA CTBEPIKY-

BaTH TPO KOJIO MpPaB, SIKi BAHUKAIOTh Y JIIOJUHH Bi-
JTHOCHO 11 COIIiaJIbHOTO (TIPaBOBOT'0) CTaTyCy T'po-
MaJsgHMAHA. | X04 MM TOBOPHMO ITpO Te, IO I IpaBa
MaloTh MPHUPOAHE MOXOKCHHS, MPOTe, s iX ic-
HYBaHHs 1 BU3HAHHS BOHU MalOTh MaTH OQIliiHUIA
XapakTep - IPUAUYHUMN, a HEe MOpPAJIbHUN 4l 3BH-
yaeBuil. lle mpu3BOIUTH 10 JIOTIYHOTO BUCHOBKY
Mpo Te, IO Taki MpaBa MOTPEOYIOTh iCHYBaHHS
nepkaBu. CydacHOIO TIPaBOBOKO JTOKTPUHOIO chop-
MOBaHO JYMKY IIpPO Te, IO AEpiKaBa HE CTBOPIOE, a
JUIIE 3aKpIiIUTIOE TPOMAISHCHKI TIpaBa JIFOIWUHU,
KOHKpETH3y€ Ta Kinacu(ikye iX, BUZHAYAIOUA MEXi
cBoOOaM (ITpaB) iHAWBIAA BiTHOCHO 1HINWX 1HIWBI-
NliB, BU3HAYa€ MEXi Ta XapakTep BTPYYaHHS Jep-
JKaBW IIIOJIO TapaHTill Ta 3aXWUCTy Takux mpas. Lls
i7iesl TPOCTIKOBYEThCS y (BITOCOPCHKUX Mparsx
JIx. Jlokka. «JlepkaBa - CyKyNHICTh IIOJEH, SIKi
00’eqHaMMCA B €AMHE IIiJIE MiJ €riol BCTaHOBIE-
HUX HHMH X 3aKOHIB i CTBOPHJIM OCOOJIMBI OpraHu
JUTSL 32JIarOJKEHHST KOH(IIIKTIB Ta MOKapaHHS II0-
pyurHuKiB 3akoHiB. OO0’ €IHYIOUHCh y NIep>KaBy Ha
OCHOBI CYCITIJIBHOTO JOTOBOPY, HApOJ caM BU3Ha-
yae o0cCsT mpaB, AKUH il neneryerses. Jlepkasi Ha-
A€THCS CTUIBKH IOITUYHOI BlIagd, CKIJIBKH HE00-
XiHO Ut 3a0e3redeHHs] TPUPOTHUX MPaB 1 MOJi-
THYHHX CBOOOM rpomaisay» [3]. s imes mocrana
OOTPYHTYBAaHHSM «IIPHPOJHOTO CTAaHY», 32 SIKHM
mpaea i cBOOOAU JIFOAWHM iICHYIOTh 0 IOSIBH ACP-
aBH. AJle 1ep)kaBa — Ll caMe Ta OpraHizallis, ska
MOK€ 3aXHCTHTH IIi TIpaBa: «Oyab-sIKHiA 3aKOH TOT-
peOye rapaHnTiii. 3aKOH TPUPOIM, IO TMPOIOHYE
MuUp 1 Oesreky, mepecTae MisITH, SIKIIO WOT0 HIXTO
HE OXOPOHSE 1 He Kapae MOPYIIHUKIB I[bOTO 3aKO-
Hy» [3].

logo o0cobauBOi MPUPOIM TPOMAISTHCHKHX
npas, MO-Jpyre, MOKHA CTBEPIKYBaTH, IO BOHH
MalOTh CBOKO CIelM(DiKy Yy KOHTEKCTi ydacTi aep-
JKaBW I IX pearizaiii, rapaHTii Ta 3axucry. I3
BHUIII€3a3HAYEHOT0, MOXXKHA TOBOPUTH MpO Te, IO
TPOMAJSIHCBKI TIpaBa € HETaTUBHUMHU NPaBaMH,
TOOTO TakWMH, sIKi TependavyaroTb MaKCUMallbHE
HEBTPYYaHHS JIepXKaBH y iX peanizaiiio. Ane, TyT
BapTO 3a3HAYMTH, IO HEMOXKHA JIMIE OOMEXyBa-
THCS BUKIIOYHO PO3YMIHHSM HETaTHBHHX IIPaB.
I'. Enninek BUIIISE YOTHPHU CTATyCH ocoOu - Status
negativus sive status libertatis (HeraTuBHMi® (abo
BIJIBHMH) cTaTyc), status passivus (acuBHHUM cTa-
Tyc ocoOm), status activus (aKTUBHHH CTaTyC OCO-
Ou), status positivus (TMO3UTUBHHUIA CTAaTyC OCO-
6u) [10]. Craryc negativus mepeadavae HasBHICTb B
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0coOM HeraTHBHUX MpaB Ta OOMEKEHHs Jep)KaBU
Ta IHIIKMX 1HOWBIZIB IOAO BTpY4YaHHs y cdepy iH-
TUBIAyaTbHOI CBOOOJHM Ta BIACHOTO BHOOPY, 1 PO3-
MOPSI/DKCHHS 11i€r0 cB000M010. Jl0 Takux mpaB Bij-
HOCSITh: TIPaBO Ha KMTTSA, HA CBOOOAY W OCOOHCTY
HEIOTOPKAHICTh, HEIOTOPKAHICTh  IPHUBATHOTO
KHUTTS, B TOMY YHCIi JKHTJIAa T4 KOPECHOHACHIIT,
MoBary 10 OCOOHMCTOI TiTHOCTI, YecTi ¥ J00poro
iMeHi, paBO MaTH MaWHO y BJIACHOCTIi, IPaBO Ha
CBOOOJY PO3MOPSIKATUCS BIACHICTIO, a TaKOX
cBO0OY COBICTI Ta BipOCTIOBiJaHHS, CIIOBA, IPYKY,
indopMmariii, IyMKHW, TIepeKOHaHb, 3i0paHb i
00’eTHaHb, Tpalli i 1HII0I eKOHOMIYHOI JisSUTBHOCTI
tomio [2].

Taxki rpoMansHCEKI TTpaBa, K MPaBO Ha CYTOBHI
Ta aJMIHICTPAaTUBHUM 3aXHCT, HA MPOTUBAry Hera-
TUBHUM IIpaBaM, TepeAadadaroTh aKTWBHI Mii Bif
JIepKaBU Ta MPEJCTABHUKIB BIaJHUX TOBHOBAXKCHb
BIIHOCHO peaji3allii UX Npas, M0 00YMOBIIIOE TaK
3BaHMU TO3UTHUBHUI cTaTyc (status positivus). bes
aKTUBHUX Jiil nepkaBu abo i1 MpencTaBHUKIB He-
MOJKJIMBO peajli3yBaTH Ili IIpaBa.

AKTHBHUH CTaTyC OXOIUTIOE TaKi TPOMaISHCHKI
MpaBa, SK: IpaBo 00MpaTH Ta OyTH 0OpaHUM, ITPABO
Ha y4acTb y pedepeHIyMi, MpaBo Ha JOCTYI 10
JepKaBHOI CITy>kOH, TTpaBo Ha mertutlii. To0To, Taki
mpaBa, SKi nmepeadavyaroTh aKTUBHY y4acTh TpoMa-
JIsTH, Oe3MocepeIHbO Yepe3 peasizallilo CBOIX Mpas,
y ¢opMyBaHHI JAepKaBHHX OpraHiB, 3IiHCHEHHI
JIepKaBHOT BIIQJIM, IPUNHSTTI PIllICHb JIEPKABHOTO
XapaxTepy, HaliJIeHHs] MyOJIiYHO-BIaJHIMH [TOBHO-
Ba)XCHHSAMH, MOXITUBICTb BIUIMBY Ha Blaxy Ta Iis-
JIBHICTh JIEPXKABH.

ToOTo, 1O CyTi, TPOMAISHCHKI TpaBa CTAHOB-
JSITh CKJIAJHY Tpymy cBOOOJ, MPaB Ta MOXIUBOC-
TeH JIOAWHY, sIKi, 32 PI3HUMHU KPUTEPisSIMH BH3HA-
YarTh PI3HI BUMOTH SIK JUIS JIFOJAMHU, TaK 1 JJIs
JIEpKaBU Yy TOMY, 1100 11i paBa HaOyIIN IOPUINIHOT
cwid. BoHU € BUpakeHHsIM Takoi CBOOOIM JIIOJIH-
HH, siKa 3a0e3leuye He3aleKHICTh 0COO0M BiJ Jep-
XKaBH. AHII3YIOUU TPAaBOBY NPHPOLY TpPOMaJisiH-
CBKHX TIPaB, BOHHM € JJoOMaraHHsIM CBOOOIH (3BiJICH
JIeKJIapaTUBHICTh xapakTepy). Hampukian, mpasa
JPYTOTO TOKOJIIHHS, COMiaibHi, EKOHOMIYHI 1 KyJIb-
TypHIi, € BUpaKeHHsIM qomaransas onar. To6To, Ko-
Jiu ocoba € He JIMIIE HOCIEM 3aKpIIJICHUX Ta HEI0-
TOPKaHUX IIPaB, a TAKOXK «CIIO)KMBAYEM) JEpiKaB-
HUX Tociyr. ToMy, y JaHOMY KOHTEKCTI, 3 OJIHOTO
00Ky, TPOMaJITHCBKI MTpaBa BHCTYMAIOTh K 3aKpill-
JIeHI Ta TapaHTOBaHI MpaBa JIOJWHHU, a 3 IHIIOTO

00Ky, BOHM BHUCTYNalOTh OPIEHTOBHUM HampsSiMOM
JepaBHOI MoNiTHKH. Taka ckiiajHa MpaBoBa MpU-
polla TPOMAISHCHKUX TpaB OOYMOBIIOE Pi3HI Mix-
XOAM AEprKaB IOJO iX 3akpimneHHs. Jeski aepxka-
BU 3aKpilUIIOIOTh TPOMAISIHCHKI TpaBa HE SIK
cy0’€KTHBHI TIpaBa 0COOH 3 BIATIOBITHOIO MOXKIIUBI-
CTIO iX CYAOBOTO 3aXHCTy, a SIK 3aBJaHHS OpTraHiB
Iep KaBHOI BIamy. Y AESKAX KpaiHaxX TPOMaJISTHCHKI
mpaBa 3aKpIIUIIOIOTHCS K IUTI ASpKABHOI TOIITH-
ku. B Ykpaini 30Bcim iHmmi niaxia. Koncruryis
YKpaiau 3aKpiIniroe TPOMaISHCHKI TIpaBa, SIK rapa-
HTil HEJOTOPKAHOCTI Ta HEBIAIYKYBaHOCTI OCOOH.
3akpiluieHHsT OUX TpaB BHUCTYyMae Oe3mocepenHbo
MEXaHi3MOM 3aXHCTy IUX IMpaB i MOXKIUBICTIO iX
IOPUIUYHOTO 3aXHUCTY.

Bropruenns pocii Ha TepuTopito YkpaiHu y
2022 pori Ta BBeNEHHS BOEHHOTO CTaHy, BHECIO
3MiHH Yy HalliOHaJlbHE 3aKOHO/JABCTBO Ta y MeXa-
HI3M peautizalii Ta 3aXHUCTy TPOMaJSHCHKHX IPaB.
Crarreto 3 VYkazy llpesunenta VYxpaiam Bifg
24.02.2022 p. Ne 64/2022 «IIpo BBeneHHS BOEHHO-
ro cTaHy B YKpaiHi», 3aTBEPIKCHOT0 3aKOHOM YK-
paiam Bim 24.02.2022 p. Ne 2102-1X, Bu3HaueHO,
0 Ha TepioA [ii MPaBOBOTO PEXHMY BOEHHOTO
CTaHy MOXYTh OOMEXYBaTHCs KOHCTUTYIIiHHI mpa-
Ba i CBOOOIM JIFOUHY 1 TPOMAIsTHIHA, TlepeadadeHi
crarrsamu 30-34, 38, 39, 41-44, 53 Koucrurymii
VYxpainu [8]. [Ipore, un npaBOMipHi 3a3Ha4eHi 00-
MEXEeHHS, HaBITh SKIIO BOHM 3akpiruieHi B OCHOB-
HOMY 3aKOHI, NOCHJIAIOYHCh Ha X JOBrOTpUBAIY,
CKJIQJIHYy ICTOPI0 CTAHOBJICHHS Ta 3aKPIIUICHHS.
@.J1. Py3BenbT y cBOiil Bimomiii mpomoBi «lIpo
cTaH y aepkasi» 1941 poky BH3HAYMB YOTHPH 3a-
cajHu4i CBOOO/H, SIK TOJIOBHI MPHUHIIUIN JIEMOKpa-
Tii, 0 1X TOBUHHI MaTH JIOIU B ychoMy cBiTi. Lle
cBoOojia cioBa (IPaBo JIFOJMHU Ta BCHOTO HApPOIY
Ha BUTbHHI BHSIB BJIACHOI JIYMKH), CBOOO/Ia COBICTI
(memoxnuBa B 00CTaBHHaX OyIb-IKOi OKyIaIlil,
nepeadavae Takok CBOOOY BipOCIOBIaHHS), CBO-
0o1a Bix crpaxy (IpaBo BIIBHO CTBOPIOBATH TaKi
MOJITHYHI, TPOMAJCHKI, KyJIbTYpHI i €KOHOMi4Hi
opraizariii, sKi JIIOJMHa BBa)Ka€ HaWKpaIIUMHU JIJIs
Hallii), cBo00/1a Bij 3IMIHIB (CIIpaBeIIMBHI collia-
JBHUH ycTpidt ans yciel crinenotn) [14]. Hana ine-
0JIOTis cTaja (yHIaMEHTOM JI0 OpraHi3allii marpio-
THYHOTO PyXy B YKpaini micis Jpyroi cBiTOBOi
BiliHM - Opranizauii O6oponn Yoruprox CBoOix
Vkpainu (OOUCY), crBopeHO Ha KOH(pepeHIl
MPEJCTaBHUKIB YKPaiHChKO-aMEPHKAHCBKUX Opra-
izauiit y Hero-HMopky 27 xoBTHs 1946 poky. Me-
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TOI JisSUIBHOCTI I1i€l opranizamii Oyna MmigTpuMKa
YKpaiHChbKMX HAIIOHATICTIB MPOTH TOTaTiTapU3My
pansHcbkoi Biuaau. 3a miarpumkun OOYCY Ha Te-
putopii Ykpaiau Oyno yTBopeHa YKpaiHCBbKa TOB-
CTaHCBKa apMisl, CIIIHOI0 METOI0 SIKMX Oyno 3110-
OyTTsi cBOOOIM, CBOTO YIIPaBIiHHS, CBO€I BUTHHOL
nepxasu [6]. Lli momii € cBiAUECHHSIM JTOBrOTpUBa-
7101 Ta TSDKKOI OOpOTHOM 3a TPOMAISHCHKI TIpaBa,
SIKI € CHMBOJIOM JEMOKPAaTHYHOI Ta HE3aIeKHOI
VYkpainu. ToMy 0OMekeHHS TPOMaISIHCHKUX MPaB y
HaIlUX peallisix He MOXKYTb IPYHTYBaTHCS BHKIIIOU-
HO Ha MPABOBOMY PEXHMMiI BOEHHOTO cTaHy. Taxi,
X04Y 1 3aKOHHI, 0OMEXEHHS MaloTh OyTH BHIIpaB/a-
HUMH. [ poMaasHCBKI IIpaBa — 1€ CUMBOJ AEMOKpa-
Tii Ta IEPEMOTH HAJ TOTAIITapi€lo, 1e BUPAKEHHSI
OCHOBHHUX MpPHUHIMIIIB MpaBa (TyMaHi3M, PiBHICTh
TOIIIO).
BucHoBkH. Y pe3yibTaTi MPOBENEHOTO IOCITi-
JOKEHHSI MOYKHA 3pOOMTH HACTYIHI BUCHOBKH.
I'pomansHChKI TpaBa — Iie TpaBa, cBOOOIW Ta
MOJXKJTUBOCTI JIFOAWHM, AKi 3rigHO 3 il TpaBOBUM
CTaTycoM, BU3HAuCHi, 3aKpillJIeHi Ta TapaHTOBaHi
NIepXKaBOIO, SKI € HeBAUYy)KyBaHUMH Ta He-
BiJl’€MHHUMH BIJ JIOOMHH, 110 BU3HAYAIOTH MEXI Ta
3a00pOHM MOXJIMBOTO BTpPYYaHHS JAEpKaBU Ta
Cy0’€KTIB BIQHUX MOBHOBAKEHH B OCOOWCTE JKUT-
TS JIFOIMHU Ta 1I MOXKIIMBOCTI peaizallii Iux mpas,
a TaKoX IMpaBa, sIKi TapaHTYIOTh 0CO0I MOXKIIMBY
y4acTh y Aep>KaBHO-YIIPABIIHCHKHX MPOLECaX.
I'poMazasiHCBKI TIpaBa MarOTh JOCHTH CKIIAIHY
MPaBOBY MPHPOAY, 100 HANATH iM €IUHY 3arajibHy
xapakTepuctuky. lIpote, 3a pesynbratamu HOCHi-
JOKEHHS, MO’KHA BU3HAYUTH HACTYITHI OCOOIMBOCTI:
1. ’'pomansHCBKI TIpaBa € TpaBamu, IO 3a0e3re-
YyIOTh HEBTPYUYaHHA 3 OOKY JIep>KaBH, aje, BOAHO-
qac, 6e3 JiepKaBH, sika BU3HAYa€ MPaBOBHI CTATyC
oco0w, 11l TpaBa HEMOXIJIMBO peanidyBatu. 2. B 3a-
JISKHOCTI Bif] TIpaB, SIKi peanizye 0ocoda, BOHA MOXKE
nepedyBaTH y pi3HHUX cTaTycax - HeraTuBHHH (abo
BUIbHUI), aKTHBHHM, MMO3UTHBHHHA CTaTyC OCOOW.
3. 'pomansHCBKI NIpaBa MalOTh ACKJIapaTUBHUAN Xa-
pakrep. He BaxnuBo, 4u BUKOPHUCTOBYE JIFOJIMHA iX,
YM YTPUMYETHCS BiJl 1X BUKOPUCTAHHS, BOHU 3aB-
YKIH MAIOTh OYTH ITiJ] OXOPOHOKO JIEPIKaBH.
HeoOxinHo BBa)kaTw, 1110 HUHI B YKpaiHi HaOy-
Ba€ MOMIMPEHHS TeOpii BU3HAHHS JIFOJICHKOT I'1IHOC-
Ti, K4 € iHTErpaTHBHOIO BIIACTHBICTIO NPHUPOIH
JIOJIMHU Ta BUCTYIA€ SIK OJ[HA 3 KOHCTUTYIIHHX
JoKepen 11 OCHOBHUX TpaB. Y 3B S3KY 3 I[UM Y 3ara-
JBHIA Teopil mpaBa cOpMOBAHO AHTPOMOJIOTIUHY

IHTETpalilo JIOJCHKOI T1THOCTI, PO3KPHUTTS SKOI BH-
3HAYAETHCA SIK CAMOCTIHHICT JIOAMHU SK YHIKaJlb-
HO1 pomoBoi OiooriuHoi icroTH. [epikaBa Mae BH-
3HABaTH JIIOAMHY HAWBHIIOK COLIANBHOIO IHiHHIC-
TIO, JIETali3yBaTH, JIETiITUMi3yBaTH, OXOPOHSTH, 3a-
XUINATH ii mpaBa 1 cBOOOM, TapaHTyBATH 1X pealb-
He 37ilicHeHHs. BoHa MoBHHHA CTBOPIOBATH 151 HEl
BCl HEeoOXiIHI yMOBH HJIs TiTHOI Tpaii, Ha/laBaTH
COIIaNTFHY TOTIOMOTY THM, XTO Tlepe0yBa€ y CKiIa-
HUX J)KUTTEBUX 0OCTaBHUHAX.

CknazgHa mpaBoBa MpHPOJAa I'POMAISHCHKUX
MpaB CIPUYHMHSAE BIACYTHICTh €IWHOTO 3arajibHO
BU3HAYEHOTO TEPMiHOJOTIYHOTO TIyMaudeHHS Tpo-
MaJSHCHKUX TIpaB, a TakoX IX kiacuikarmii. Y
CBOIO Yepry, ie Mae HEraTHUBHUII BIUIUB HA MOXKJIH-
BICTh 3aXMCTy I[UX MpaB, a TAKOXK MPOBEACHHS MO-
HITOPUHTOBUX JIOCITI/KCHb BUMIPIOBaHHS PiBHS 3a-
Oe3meueHHs Ta KUTBKOCTI MOpyIieHb. HeoOXimgHum
€ TIPOBEJICHHS MOJANBIINX JTOCITIHKEHb y 3a3Haue-
HOMY Harpsmi.

Jdimepamypa

1. Bennka ykpaiHChKa €HITUKJIOMEIis. TeMaTH4-
HUI peecTp racen 3 Hanpsamy «tOpuandHi HaAyKn.
VYxnamaui: baOka B.JIL., Illymuno M.M.; 3a pen.
n.i.H., mpod. Kupunon A.M. — Kuis: lepxaBHa Ha-
YKOBa ycTaHoBa «EHIIMKIIONIEIMYHE BUIABHHUIITBOY,
2017. - 152.

2. NamkoBcrka O.P. TlokomiHHS TpaB THOIMHH
K collialbHa (JopMa OTOCEPEIKYyBaHHS CBOOOJIM.
Haykoesuii ichnux Mixcnapoonoco eymanimaphozo
yuigepcumemy. Cep.: Opucnpynenuis. Opeca,
2016 Ne 22. C. 4-7.

3. Ixon Jlokk. [/IBa TpakTaTtu mpo MpaBiiHHS /
niep. 3 aura. [Tasno Cogomopa. Kuis: Hamr dopwmar,
2020. - 312 c.

4. MatgeeBa T.O. ®paniry3cbka OypxyasHa pe-
Bosrottist 1789-1794. FOpuouunuii naykosutl enex-
mpounui orcyprnan. Nel 2017. C.14-17. URL:

http://Isej.org.ua/1_2017/4.pdf.

5. MikHapogHHMIA TAaKT MPO TPOMAITHCHKI 1
nonitTiyHi npasa: qokymeHT OOH Bin 16.12.1966.
PatudixoBanmii Ykazom [Ipesunii BepxoBHoi Paau
Vxpaincekoi PCP Big 19.10.1973. URL: https://
zakon.rada.gov.ua/laws/show/995_043#Text.

6. Opranizaniss  O6oponu Yortuprox CBobin
Vxpainu. [linTpumka 3-3a okeaHy: cTaTTsI pyOpHKH
Poscekpeuena ictopis CiyxOM 30BHIIIHBOI pO-
3pigku  Ykpaimum  Big  01.03.2023 p. URL:
https://szru.gov.ua/history/stories/orhanizatsiya-

FOpuouunuii sichux 2 (71) 2024 55



TEOPIA TA ICTOPIA AEPXKABU I TIPABA, MDKHAPO/IHE TTPABO

oborony-chotyrokh-svobid-ukrainy-pidtrymka-z-
za-okeanu.

7. Odimitfiauii caiT YIOBHOBa)KeHOTO Bepxos-
Hoi Pamm VYkpaiam 3 mpaB moguan (OmOyncman
Vkpainn). URL.: https://ombudsman.gov.ua/
uk/gromadyanski-ta-politichni-prava.

8. [Ipo BBeneHHS BOEHHOTO CTaHy B YKpaiHi:
VYka3 Ilpesugenra VYkpainu Ne 64/2022  Big
24.02.2022 p.

9. Cogitok T.O. IlpaiiBeci 1 KOHIEIMIls IIO-
KOJiHb npaB moanau. Yaconuc Kuigcokozo yHisep-
cumemy npaea. Kuis, 2020/2. C.255-258. URL:
file:///C:/Users/User/Downloads/384-%D0%A2%
D0%B5%D0%BA%D1%81%D1%82%20%D1%8
1%D1%82%D0%B0%D1%82%D1%82%D1%96-
740-1-10-20210206.pdf.

10. Yy6 A.B. Knacudikauisi cy0’eKTUBHUX ITy0-
JMYHUX TpaB MpuUBaTHOI ocobu. [FOpuduunuil
Bicnux, 2020 Ned4, URL: http://yurvisnyk.
in.ua/v4_2020/15.pdf.

11. HlopiuHa AOMOBiAL MPO CTaH JOACPIKAHHS
Ta 3aXHCTy IMpaB i CBOOO JIIOJIWHU 1 TPOMAISTHUHA
B Ykpaini y 2023 pori: 70moBik YIOBHOBaXEHOTO
Bepxosnoi Pagu Ykpainu 3 npas moguHu. URL:
https://ombudsman.gov.ua/storage/app/media/uploa
ded-files/%D0%A9%D0%BE%D1%80%
D1%96%D1%87%D0%BD%D0%B0_%D0%B4%
D0%BE%D0%BF%D0%BE%D0%B2%D1%96%
D0%B4%D1%8C_%D0%A3%D0%BF%D0%BE
%D0%B2%D0%BD%D0%BE%D0%B2%D0%B0
%D0%B6%D0%B5%D0%BD%D0%BE%D0%B3
%D0%BE_%D0%B7%D0%B0_2023 %D1%80%
D1%96%D0%BA.pdf.

12. lllopiuHa JOMOBIAL MPO CTaH JOACPIKAHHS
Ta 3aXUCTy MpaB 1 CBOOOI JIFOJUHU 1 TPOMaIsTHUHA
B Ykpaini y 2021 pori: 70noBiib Y TOBHOBaXEHOTO
BepxoBnoi Panu Ykpainu 3 npas mroanan. URL:
https://ombudsman.gov.ua/storage/app/media/uploa

ded-files/schoricha-dopovid-2021.pdf.

13. Vasak K. Human Rights: A Thirty-Year
Struggle: the Sustained Efforts to give Force of law
to the Universal Declaration of Human Rights.
UNESCO Courier. 1977. Vol. 11. P. 29-32.

14. The speech given by Franklin Delano
Roosevelt, President of the U.S.A. to the U.S.A.
Congress. Given on 6Jan. 1941, URL:
https://en.wikisource.org/wiki/The_Four_Freedoms
_Speech.

References
1. Velyka ukrainska entsyklopediia. tematychnyi
reiestr hasel z napriamu «lurydychni nauky».

Ukladachi: Babka V.L., Shumylo M.M.; za red.
d.i.n., prof. Kyrydon AM. — Kyiv: Derzhavna
naukova ustanova «Entsyklopedychne
vydavnytstvoy», 2017. — 152 s.

2. Dashkovska O.R. Pokolinnia prav liudyny
yak sotsialna forma oposeredkuvannia svobody.
Naukovyi visnyk Mizhnarodnoho humanitarnoho
universytetu. Ser.: Yurysprudentsiia. Odesa, 2016
Ne 22, S. 4-7.

3. Dzhon Lokk. Dva traktaty pro pravlinnia /
per. z anhl. Pavlo Sodomora. Kyiv: Nash Format,
2020. — 312s.

4. Matvieieva T.O.  Frantsuzska burzhuazna
revoliutsiia  1789-1794. Yurydychnyi naukovyi
elektronnyi zhurnal. Ne 1/2017. S. 14-17. URL:
http://Isej.org.ua/l_2017/4.pdf.

5. Mizhnarodnyi pakt pro hromadianski i
politychni prava: dokument OON vid 16.12.1966.
Ratyfikovanyi Ukazom Prezydii Verkhovnoi Rady
Ukrainskoi RSR vid 19.10.1973. URL: https://
zakon.rada.gov.ua/laws/show/995_043#Text.

6. Orhanizatsiia Oborony Chotyrokh Svobid
Ukrainy. Pidtrymka z-za okeanu: stattia rubryky
Rozsekrechena  istoriia  Sluzhby  zovnishnoi
rozvidky  Ukrainy vid 01.03.2023r. URL:
https://szru.gov.ua/history/stories/orhanizatsiya-
oborony-chotyrokh-svobid-ukrainy-pidtrymka-z-
za-okeanu.

7. Ofitsiinyi sait Upovnovazhenoho Verkhovnoi
Rady Ukrainy z prav liudyny (Ombudsman
Ukrainy). URL: https://ombudsman.gov.
ua/uk/gromadyanski-ta-politichni-prava.

8. Pro vvedennia voiennoho stanu v Ukraini:
Ukaz Prezydenta Ukrainy Ne 64/2022  vid
24.02.2022 r.

9. Sofiiuk T.O. Praivesi i kontseptsiia pokolin
prav liudyny. Chasopys Kyivskoho universytetu
prava. Kyiv. 2020/2. S.255-258. URL:
file:///C:/Users/User/Downloads/384-
%D0%A2%D0%B5%D0%BA%D1%81%D1%82
%20%D1%81%D1%82%D0%B0%D1%82%D1%
82%D1%96-740-1-10-20210206.pdf.

10. Chub A.V. Klasyfikatsiia subiektyvnykh
publichnykh prav pryvatnoi osoby. Yurydychnyi
Visnyk, 2020/4. URL: http://yurvisnyk.in.ua/
v4_2020/15.pdf.

11. Shchorichna dopovid pro stan doderzhannia
ta zakhystu prav i svobod liudyny i hromadianyna v
Ukraini u 2023 rotsi: dopovid Upovnovazhenoho
Verkhovnoi Rady Ukrainy z prav liudyny. URL:
https://ombudsman.gov.ua/storage/app/media/uploa
ded-files/%D0%A9%D0%BE%D1%80%D1%96
%D1%87%D0%BD%D0%B0_%D0%B4%D0%B

56 FOpuovunuii sicnux 2 (71) 2024



Kamroxnmii P. A., Onemenko B. O.

E%D0%BF%D0%BE%D0%B2%D1%96%D0%B
4%D1%8C_%D0%A3%D0%BF%D0%BE%D0%
B2%D0%BD%D0%BE%D0%B2%D0%B0%D0%
B6%D0%B5%D0%BD%D0%BE%D0%B3%D0%
BE_%D0%B7%D0%B0_2023_%D1%80%D1%96
%D0%BA.pdf.

12. Shchorichna dopovid pro stan doderzhannia
ta zakhystu prav i svobod liudyny i hromadianyna v

https://ombudsman.gov.ua/storage/app/media/uploa
ded-files/schoricha-dopovid-2021.pdf.

13. Vasak K. Human Rights: A Thirty-Year
Struggle: the Sustained Efforts to give Force of law
to the Universal Declaration of Human Rights.
UNESCO Courier. 1977. Vol. 11. R. 29-32.

14. The speech given by Franklin Delano
Roosevelt, President of the U.S.A. to the U.S.A.

Ukraini u 2021 rotsi: dopovid Upovnovazhenoho Congress. Given on 6Jan. 1941. URL:
Verkhovnoi Rady Ukrainy z prav liudyny. URL: https://en.wikisource.org/wiki/The_Four_Freedoms
_speech.

Rostyslav Kaliuzhnyi, Veronika Oleshchenko

THE LEGAL NATURE OF CIVIL RIGHTS AS A THEORETICAL CONCEPT

National Aviation University
Lubomyr Husar Avenue, 1, 03058, Kyiv, Ukraine
E-mails: verona2l.ua@gmail.com, rostyslav.kaliuzhnyi@npp.nau.edu.ua

The purpose is aimed at studying the legal nature of civil rights. Research methods: applied general
scientific and special legal methods of scientific knowledge, in particular: system-structural method,
observation method, generalization method, methods of analysis and synthesis. Results: civil rights have a
rather complex legal nature to give them a single general characteristic. Nevertheless, according to the
results of the study, the following features can be determined: 1. Civil rights are rights that ensure non-
interference on the part of the state, but at the same time, without a state that determines the legal status of a
person, these rights cannot be realized. 2. Depending on the rights that a person realizes, he may be in
different statuses - negative (or free), active, positive status of a person. 3. Civil rights are declarative. It
does not matter whether a person uses them or refrains from using them, they should always be under the
protection of the state. Discussion: it is determined that the complex legal nature of civil rights creates
limited opportunities for their interpretation and classification and further protection. It is also established
that civil rights are rights with a long and complex history of their formation, which should be taken into
account in modern legislative changes. The complex legal nature of civil rights causes the absence of a
single generally defined terminological interpretation of civil rights, as well as their classification. In turn,
this has a negative impact on the ability to protect these rights, as well as conducting monitoring studies to
measure the level of security and the number of violations. It is necessary to conduct further research in this
direction.

Key words: civil rights; legal nature; human rights generation; first generation rights; legal status of a
person.
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The purpose of the article substantiates the socio-political significance of Ukraine’s ratification of the
Council of Europe Convention on preventing and combating violence against women and domestic violence
and the relevance of legal scientific developments to determine the best ways to implement the provisions of
this regulatory document. Research methods: in accordance with the purpose of the study, during the work
on the article, such general scientific methods as the hypothetical-deductive method, analysis and induction
were used. In addition, special methods were also applied, first of all — theoretical and legal and specially-
legal, which provided coverage of the situation regarding the ratification of this international legal
document through a political and legal prism and with the use of legal terminology. The method of
integrative cognition analyzed the dialectic of normative-legal and organizational support for combating
violence against women and domestic violence in the works of foreign and Ukrainian scientists. The results:
legal studies on the introduction of the convention in different European countries are summarized. It is
pointed out the complications that have arisen and determined perspective methods that can be used in
Ukraine.

The studies of Ukrainian legal scholars on the relevance of the implementation of the convention norms
in Ukraine, taking into account the existing peculiarities of social relations, are analyzed.

The historiographical aspects that preceded the implementation of the Convention in Ukraine are studied,
the stages and main achievements of this work are investigated, changes in the legal field made to achieve
this goal are determined.
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Attention was drawn to the need to carry out scientific research on the extraterritoriality of the
Convention and to resolve issues related to the expansion of Ukraine ’s jurisdictions to situations of violence
against Ukrainian citizens abroad, which is especially important in the situation of forced migration of
women and children from Ukraine.

The need to bring the national practice of combating all forms of violence in line with the standards of
the Istanbul Convention on the Protection of Victims of Violence, Punishment of Offenders, Proper
Prevention and Coordination, taking into account modern social challenges and the continuation of the
Russian Federation’s large-scale war against Ukraine, is substantiated.

The main ways of implementing the Convention are monitoring the current legislation and improving it in
view of compliance with the standards of the Convention, expanding the practices of protecting victims and
punishing offenders, increasing attention to preventing and combating violence against children,
strengthening cooperation with countries where Ukrainian internally displaced persons are staying in order
to combat violence, updating training programs for relevant specialists and deploying relevant information
campaign.

Key words: Council of Europe Convention on preventing and combating violence against women and

domestic violence; implementation; protection of victims of violence.

Problem statement and its relevance. On
20 June 2022, the Verkhovna Rada of Ukraine
ratified the Council of Europe Convention on
preventing and combating violence against women
and domestic violence (hereinafter referred to as the
Convention, the Istanbul Convention). The
Convention is an important document in the field of
human rights protection and gender equality, i.e.
the values on which the European Union is based.
Ratification of this document was one of the
conditions for Ukraine to obtain the status of a
candidate country for the EU and at the same time
demonstrated that Ukraine shares European values
and principles. The continuation of the Russian
Federation’s war against Ukraine, the large-scale
armed invasion in February 2022 only actualized
the need to ratify the Convention.

The ratification of the Council of Europe
Convention marked both the completion of an
important preparatory stage and the deployment of
large-scale work on the implementation of
European standards for preventing and combating
violence against women and domestic violence,
which should be based on a deep scientific
understanding of this problem, which has long been
the object of research in various fields of science.

Methodology. The study is based on the
dialectical method, which implies the need for a
systematic study of the socio-psychological,
political and regulatory situation that has developed
in Ukraine in connection with the ratification of the

Council of Europe Convention on preventing and
combating violence against women and domestic
violence and the need to further deploy measures to
implement its provisions.

In accordance with the purpose of the study,
during the work on the article, such general
scientific methods as the hypothetical-deductive
method, analysis and induction were used. The
hypothetical-deductive method was used in
connection with the forecasting of the effectiveness
of measures for the implementation of the Istanbul
Convention, analytical-synthetic and inductive
methods helped to work out and summarize the
ways and effectiveness of the implementation of the
provisions of the Convention in European
countries. In addition, special methods were also
applied, first of all — theoretical and legal and
specially-legal, which provided coverage of the
situation regarding the ratification of this
international legal document through a political and
legal prism and with the use of legal terminology.
The method of integrative cognition analyzed the
dialectic of normative-legal and organizational
support for combating violence against women and
domestic violence in the works of foreign and
Ukrainian scientists.

The study used other general scientific and
unique legal methods, which contributed to
increasing the complexity, consistency and
completeness of the study. The article contains
links to 21 sources.
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Analysis of research and publications on the
problem. Assessing the importance of the Istanbul
Convention in terms of pan-European development,
we fully agree with the scientific position of
Rostyslav  Onyshkevych, who, analyzing the
problems of the practice of implementing the
provisions of the Convention into national
legislation, emphasizes the uniqueness of the
experience of such implementation in each
European country and calls for the analysis and
generalization of such experience and its
application in accordance with the characteristics of
its region, people and gender situation. Also
important is the researcher’s statement about the
creation by the Istanbul Convention of a dispositive
variety of options that can be chosen by member-
states in the practical implementation of their
obligations [1].

It should be noted that given the already
mentioned urgency of the issue, as well as the
uniqueness and diversity of ways to implement the
Convention, the geography of such research is quite
wide and covers almost all European countries.

Katrin Lange, Sarah Molter and Marie Wittenius
analyze ways to implement the Istanbul Convention
in Denmark, Finland and Austria. The researchers
emphasize that all three countries, fulfilling their
obligations, choose a specialized and high-quality
support system for women victims of various forms
of violence, which is carried out by non-
governmental organizations, funded and partially
regulated by the state at the national, regional and
even local levels. At the same time, a certain
specificity is emphasized, which, in particular, is
manifested in the organization of shelters for
victims of domestic violence. In Finland, all
shelters are coordinated, funded and controlled by
the state, and in Denmark and Austria, civil society
organizations take care of such shelters. All shelters
in Finland and Austria are open around the clock
and seven days a week, and in Denmark there are
restrictions in this regard [2].

Calin Stanciu’s research is devoted to the
analysis of measures taken by Romania in the
process of harmonization of national legislation
with the Istanbul Convention. The author draws
attention to the systematic nature of this work, as it
is regulated by the relevant National Strategy,

which provides for ensuring the implementation of
primary legislation through the adoption of
secondary and tertiary legislation, providing quality
assistance to all victims, ensuring response
measures against those who committed violence,
developing cooperation between all actors who
must respond to violence, including non-
governmental organizations, achieving the goal of
“zero tolerance” to domestic violence. Coordination
of these measures is entrusted to the National
Agency for Equality [3].

The analysis of the implementation of the
requirements of the Convention in the practice of
combating  gender-based  violence in the
Scandinavian countries confirmed the
constructivism and harmonization of Nordic
countries’ policies in this area, which are based on
a single approach, which consists in zero tolerance
for violence against women and domestic violence
and the definition of freedom from violence as a
necessary condition for an equality society. Despite
some differences in the tools and measures that
dominate different countries, their key focus area is
prevention.

At the same time, Elisabeth Stubberud,
Karin Hovde and Mari Helenedatter Aarbakke
point to the existence of certain risks associated
with coordination of efforts in an area where the
problem actually extends to different sectors and
different responsible parties. Thus, in some
Scandinavian countries, the field of combating
domestic violence is divided into at least three
parts, with three different responsible authorities:
sexual health is taken care of by the Ministry of
Health, the Ministry of Justice is responsible for the
violence committed, and prevention can largely be
located in the Ministry of Education.

Overcoming this fragmentation is facilitated by
the development and implementation of joint plans
to combat violence against women and domestic
violence and plans for the implementation of the
Istanbul Convention, as practiced by most
Scandinavian countries [4].

The study of measures related to the ratification
and implementation of the Istanbul Convention in
Switzerland makes it possible to assert a systematic
approach deployed in this country. Even in
preparation for the ratification of the Istanbul
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Convention in 2011, Switzerland organized a
discussion called the “pre-parliamentary
consultation procedure”, which “aims to allow
cantons, political parties and interested groups to
participate in the formation of opinions and
decision-making process of the Confederation” [5].
The very same procedure for implementing the
Convention in Switzerland was carried out taking
into account the fact that the actions of the state
related to the response to cases of domestic
violence in this country are largely decentralized. In
this regard, Switzerland used a two-tier network of
civil servants to implement the Convention at both
the federal and cantonal levels. Thus, according to
the decision of the federal center, the
implementation of the Convention at the cantonal
level is carried out using a network of civil servants
who act as government coordination centers for
human rights (GHRFP) and are responsible for
solving the problems of domestic violence.
Significant complications associated with the
ratification of the Istanbul Convention arose in
Bulgaria. Radosveta Vassileva emphasizes that the
debate on this issue has taken on an epic scale and
divided in half the specialists and civil society of
this country. The sharpness of the controversy led
to the withdrawal of the proposal in February 2018
by the Prime Minister of Bulgaria to submit a
proposal to ratify this document from the Bulgarian
Parliament. Moreover, 75 members of parliament
have submitted a request to the Constitutional Court
of Bulgaria to establish whether the Istanbul
Convention  complies with  the Bulgarian
Constitution, in particular Article 46, which defines
marriage as a voluntary union between a man and a
woman. As a result, the Constitutional Court ruled
on the contradiction of the Convention to the
Constitution of Bulgaria, which the author of the
study defines as quite controversial. The arguments
set out the position of judges on the wider scope of
application of the Convention compared to its
name, which could jeopardize the rule of law in
Bulgaria and the already mentioned incompatibility
of its individual provisions with the Constitution of
the country. At the same time, criticizing this
decision, the author referred to a separate opinion
of some judges on the presence of non-legal factors
of a political and socially conservative nature,

which led to the publication of such a ruling, as a
result of which Bulgarians are deprived of the
protection they desperately need [6].

We immediately consider it appropriate to note
that, in contrast to the analyzed, and, as established,
rather controversial decision of the Constitutional
Court of Bulgaria, the highest body of
constitutional jurisdiction of Latvia recognized that
the provisions of the Istanbul Convention
correspond to the Constitution of Latvia. In
particular, in the decision in case No. 2020-39-02
"On compliance with Article 3(c), Article 4(3),
Article 12(1) of the Council of Europe Convention
of 11 May 2011 on preventing and combating
violence against women and domestic violence, it
established that the scope of the Convention
provides only for the elimination of violence
against women and domestic violence, and does not
impose the adoption or introduction of any specific
form of marriage or family. Moreover, the court
concluded that gender-based violence still takes
place in Latvia and mostly concerns women,
therefore, the implementation of special measures
against women is necessary and aimed at achieving
effective equality between men and women [7].

The urgency of the issue of ratification and
implementation of the Istanbul Convention in
Ukraine reasonably caused increased attention to
this issue of researchers in the field of law.
Consistently advocating the need for ratification of
this international legal act by the Ukrainian
Parliament, such scientists simultaneously consider
ways of its further implementation and introduction
into law enforcement activities.

Popov justifies the need to ratify the Convention
with its relevance, focus on the protection of the
rights, freedoms and duties of man and citizen, as
well as the results of the study of public opinion on
this matter. In addition, scientists have identified
ways to introduce this document into law-making
and law enforcement activities, namely, bringing
procedural legislation in line with the provisions of
the Convention and domestic realities, as well as
deploying special training for judges, prosecutors,
National Police personnel and lawyers on
combating domestic violence and training
specialists of the relevant specialization [8].
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N. Romanyshyn emphasizes the need to ensure
coordination and interaction between the ministries
of social policy, justice, internal affairs, education
and science, health care, other bodies and
institutions entrusted with the functions of carrying
out measures in the field of prevention and
counteraction to domestic violence and gender-
based violence and ensuring quick and unimpeded
access to them for all those who need help and
ensure the protection of the rights of victims,
reducing the scale of this phenomenon in Ukraine
as a whole [9].

L. Mazepa draws attention to the need to
introduce a comprehensive approach to combating
violence against women, which is the main task of
the Istanbul Convention, monitoring and studying
international practice, while focusing on the
repressive nature of criminal justice and positioning
the criminalization of acts as the last way of
influence of the legislator [10].

V. Petrov draws attention to the requirements of
the Convention in terms of preventing domestic
violence against children, proposing, in particular,
the development and implementation of appropriate
large-scale preventive measures, the deployment of
a system of professional training for specialists
working with children in programs related to
domestic violence, strengthening the protection and
support of children who have witnessed or victims
of violence, as well as a scientific study of the
problems of domestic violence and justification
adequate measures aimed at its prevention [11].

Investigating the problem of bringing the
criminal legislation of Ukraine in line with the
requirements of the Istanbul and Lanzarote
Conventions (Council of Europe Convention on the
Protection of Children from Sexual Exploitation
and Sexual Abuse), |. Davydovych and K. Zadoia
state significant inconsistencies of the provisions of
Ukrainian  criminal  legislation  with  the
requirements of these international documents and
propose to make appropriate amendments to the
provisions of Chapter IV of the Special Part of the
Criminal Code Ukraine [12].

M. Kornienko and A. Berendeeva, stating the
existence of a significant number of unregulated or
insufficiently regulated in Ukrainian legislation
issues on the protection of women from violence,

emphasize that it is the ratification of the Istanbul
Convention that will remove these issues and bring
national legislation in line with international
standards, which will confirm Ukraine’s European
integration movement and increase its international
credibility [13].

The study of the issues of administrative and
legal response to the commission of domestic
violence by M. Legenka provided grounds for the
researcher to fully justify the provision on the
relevance and necessity of Ukraine’s ratification of
the Council of Europe Convention on preventing
and combating violence against women and
domestic violence. The content of this combat is
based on the principles of international experience
in preventing and combating violence against
women and domestic violence and involves the
deployment of a system for protecting women from
all forms of violence, preventing their persecution,
combating and eradicating domestic violence and
violence against women, ensuring protection and
assistance to all victims of such violence,
facilitating,  supporting and  assisting all
organizations and law enforcement agencies in their
interaction and deployment of a comprehensive
integrated approach to combating the eradication of
this phenomenon, as well as promoting
international cooperation in this area, which can be
effectively used as a legal and strategic basis for the
formation and development of relevant national
legislation [14].

K. Levchenko persistently and consistently
implements the development and formation of
gender policy in Ukraine in general and the fight
against domestic violence in particular. In addition
to purely political and organizational measures, the
scientist substantiates the relevance for Ukraine of
ratification of the Convention, analyzes and proves
the essence of the existing manipulations on this
issue [15].

Summaryof the main research material.
When preparing the ratification draft law by the
Government of Ukraine, in order to counteract
possible manipulations, an application to the
ratification draft law was proposed, which was
prepared taking into account the experience of
Croatia and other Council of Europe countries that
have already ratified the Convention.
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“Ukraine recognizes that the purpose of the
Convention is to protect women from all forms of
violence, prevention, criminal prosecution and
elimination of violence against women and
domestic violence, which was also committed
against men and children (boys and girls).

Ukraine does not consider any of the provisions
of the Convention as obliging it to amend the
Constitution of Ukraine and the Family Code, other
laws of Ukraine on the institutions of marriage,
marriage and adoption, as well as interfering with
the right of parents to raise their children in
accordance with their own beliefs.

Ukraine notes that according to the Constitution
of Ukraine, no ideology is recognized by the state
as mandatory and not subject to implementation.

Ukraine declares that it will apply the
Convention in accordance with the values,
principles and norms defined by the Constitution of
Ukraine, in particular on the protection of human
rights and fundamental freedoms, equality of rights
and opportunities for women and men, gender
identity, the formation of responsible motherhood
and fatherhood, support for the family and the
protection of childhood.

Ukraine declares that as a result of the large-
scale armed aggression of the Russian Federation,
Ukraine’s fulfillment of its obligations under the
Convention in the temporarily occupied territories,
in the Autonomous Republic of Crimea and the city
of Sevastopol is not guaranteed until the full
restoration of Ukraine’s constitutional order in
these territories. Any bodies, their officials and
officials in the temporarily occupied territories, in
the Autonomous Republic of Crimea and the city of
Sevastopol are illegitimate and their activities are
illegal if these bodies are created or persons are
elected or appointed in a manner not provided for
by the Constitution and the laws of Ukraine, and
any acts (decisions, documents) adopted by them
are invalid and do not create any legal
consequences.” [16].

The path to ratification of the Convention began
with its signing by Ukraine in November 2011
without any external pressure that became the
consent to its ratification. Further, in accordance
with the Constitution of Ukraine and the Law “On
International Treaties”, national legislation was

brought into line with it, which should precede the
ratification of the international treaty.

This stage of work is well known to
practitioners, because it was open and inclusive,
was in cooperation with the Government, MPs,
international and public organizations. As a result,
the Law “On Prevention and Counteraction to
Domestic Violence” was adopted (to replace the
Law “On Prevention of Domestic Violence”, 2001),
amendments were made to the Criminal and
Criminal Procedure Codes, and the regulatory
framework for their implementation was developed.
It is also described in detail in the works of
scientists in various fields of law, analyzed by
independent experts. The teams of authors have
prepared two scientific and practical comments —
one to the Law “On Prevention and Counteraction
to Domestic Violence” [17], the second one - to the
Criminal and Criminal Procedure Legislation [18].

The practical implementation of the Convention
took place through the implementation of the
above-mentioned laws and the bylaws developed
for their implementation. It included the
criminalization of violence and ensuring the
punishment of offenders, training specialists of all
subjects of interaction in cases of domestic violence
and gender-based violence, the development of
services to assist victims, the creation of the
Government hotline 1547 for the prevention of
domestic violence and human trafficking, the
opening of shelters, a subvention from the State
Budget of Ukraine 2021 for the creation and
development of assistance services for victims of
violence, which was received by 124 communities,
etc., conducting information campaigns and
debunking myths around the Convention.
Unfortunately, much of what has been done has
been is now destroyed by Russian troops in Ukraine
after Russia’s large-scale invasion of Ukraine
in 2022.

At the same time, understanding the importance
of further implementation of the provisions of the
Convention into legislation and practice will remain
relevant. To ensure systematic work in this
direction, the Government, together with partners
from international and public organizations, has
developed a Plan (roadmap) for the implementation
of the provisions, standards and principles of the
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Istanbul Convention into the legislation and
practice of its application. At the same time, special
attention was paid to activities aimed at combating
various forms of violence against women, as the
legislation on combating domestic violence is quite
developed in Ukraine. We are talking about
attention to the implementation of those provisions
of the Convention that relate to the formation of
states’ obligations to respond to violence against
women in particular (rape, forced marriage, forced
abortion, forced sterilization, mutilation of female
genital organs, crimes for the sake of so-called
“honour”,  persecution, sexual harassment).
Practical steps in the activities to improve the
legislation were the following:

(1) Updating the conformity assessment of the
national legislation of Ukraine with the provisions
of the Council of Europe Convention on preventing
and combating violence against women and
domestic violence (the previous one was made in
2019 by the national expert L. Kozub). Moreover,
such an updated assessment includes legislation
adopted in 2017, which has been operating for
almost 5 years and there is a need to determine
which of the current norms are effective and which
are not. For example, the idea of the Register of
Victims of Domestic Violence and Gender-Based
Violence, both in itself and in the form formed in
the regulatory documents [19], contradicts the
principles of the Istanbul Convention, in particular
confidentiality, anonymity and ensuring the
interests of victims, and which provides for the
need to collect generalized information, not
personal data of victims. “The main threat is that
the Register contains information on the personal
data of victims, witnesses, people who have
informed about the crime, and a significant number
of people have access to the Register — from
officials of the rural, district, city, regional levels —
to the minister. This creates a potential danger of
disclosure of information about personal data,
which may adversely affect the fate of
people.” [18].

The updated assessment was carried out at the
request of the Government of Ukraine and with the
support of UN-Women by scientists under the
guidance of Doctor of Law, Professor

S.S. Cherniavsky and an expert group under the
coordination of M.M. Legen’ka.

(2) Development of proposals for specific steps
to further improve the legislation. This work is
coordinated by Deputy Prime Minister for
European and Euro-Atlantic Integration
O. Stefanishyna, who is the Chairman of the
Commission for coordination of interaction
between executive authorities to ensure equal rights
and opportunities for women and men. In
particular, proposals such as anticipating the
possibility of applying restrictive measures to those
who commit violence against women, and not just
domestic violence, are currently being considered;
criminalization of gender-based violence, stalking
(harassment); changing the disposition of the article
regarding genital surgery; improvement of
Avrticles 152, 154 of the Criminal Code; elimination
of legal conflicts between Articles 152 and 155,
156 of the Criminal Code; inclusion of
representatives of the executive service (public and
private  executors), specialists of consular
institutions of Ukraine abroad in the circle of
subjects in the field of prevention and counteraction
to domestic violence; amending the legislation on
local self-government; improving the dispositions
of existing articles based on the practice of their
application; paying attention to the issues of
combating sexual violence during armed conflicts,
which is especially important in the context of
crimes committed by the Russian military in
Ukraine, etc.

Another important area of further work is the
implementation of scientific research on the
extraterritoriality of the Convention and the
resolution of issues related to the expansion of
Ukraine’s jurisdictions to situations of violence
against Ukrainian citizens abroad, which is
especially important in the situation of forced
migration from Ukraine of citizens, among whom
the absolute majority are women and children.

Ensuring the implementation of comprehensive
changes to the legislation is possible by creating a
joint working group with the involvement of
interested Central executive bodies, other state
structures and local self-government bodies,
people’s deputies, scientific institutions and
scientists, development partners, international and
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public organizations under the coordination of the
above-mentioned Commission on interaction of
executive authorities to ensure equal rights and
opportunities for women and men.

Further attention should be paid to bringing the
national practice of combating all forms of violence
in line with the standards of the Istanbul
Convention. As the content of the Convention
revolves around four main pillars: protection of
victims of violence, punishment of offenders,
proper warning and coordination, they need to be
given new attention taking into account modern
security threats and the continuation of the Russian
Federation’s large-scale war against Ukraine.
Briefly outline them.

Providing social assistance to all victims of
violence. Further development of the network of
shelters. Monitoring and analysis of their work and
compliance with the principles of the Istanbul
Convention. Further development of the redirection
system. Providing assistance to victims of the
situation of open aggression of the Russian
Federation against Ukraine. Increased attention to
preventing and combating all types of violence
against children. Continuation of the localization
process of the Istanbul Convention. Work with
communities.

Strengthening  bilateral  cooperation  with
countries where Ukrainian internally displaced
persons are staying. Implementation of joint
measures with countries that have ratified the
Istanbul  Convention. Regular exchange of
experience on the best practice of implementing the
provisions of the Istanbul Convention in relation to
Ukrainian migrants.

Formation and introduction of a new paradigm
of work with offenders, since the existing system of
correctional work is not effective.

Work with the military, veterans and their
families is actualized as in 2015-2016. Assistance
to internally displaced persons.

Updating programs of specialists’ training at all
levels based on the inclusion of topics related to
various aspects of the Istanbul Convention, and not
just through training. Inclusion in the job
descriptions of specialists of all subjects of
interaction in accordance with the Law “On
Prevention and Counteraction to Domestic

Violence” of the requirements for knowledge and
practical application of the provisions of the
Convention and relevant national legislation.

Implementation of information campaigns
aimed both at clarifying the provisions of the
Istanbul Convention and countering manipulations
around it. The latter direction of informing does not
lose its relevance, as demonstrated by the speeches
of some people’s deputies during the discussion of
the ratification of the Istanbul Convention, which
showed that attempts to discredit it will
continue [20]. According to O.A. Dunebabina,
researcher of the issue of Russian manipulations
around human rights and gender issues, “most of
these manipulations are identical with the narratives
of the Russian anti-gender and anti-democratic
movement, which Russia distributed not only in
Ukraine, but also in other European countries, in
particular Bulgaria, Armenia, Lithuania, Latvia and
Hungary, Georgia, Moldova” [21].

A year after the ratification of the Convention,
the Council of Europe will begin monitoring the
state of its implementation, which is carried out by
the monitoring body of the GREVIO Convention —
the Council of Europe Group of Experts on the
Prevention of Violence against Women.
Preparation for the first monitoring round includes
training sessions for representatives of all
responsible actors with the participation of
GREVIO members and national and international
experts.

Conclusions. Ukraine’s ratification of the
Council of Europe Convention on preventing and
combating violence against women and domestic
violence has become an important step in ensuring
the counteraction to domestic violence and gender-
based violence and the inclusion of our society in
European values and standards. The member states
of the Convention have gained considerable
experience in this direction, the analysis and
application of which can increase the effectiveness
of public policy in Ukraine. Numerous scientific
researches of Ukrainian scientists devoted to
substantiating the necessity and expediency of
ratification of this document, as well as determining
ways of its implementation in law-making and law
enforcement practice contributed to both the
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ratification itself and the definition of further steps
in this direction.

This article is actually the first scientific attempt
to summarize the scientific work of European and
Ukrainian scientists after Ukraine’s ratification of
the Istanbul Convention, which was used to prepare
for ratification and can be the basis for the
implementation of further deployment of state-legal
and socio-political measures for its implementation.
Taking into account these theoretical provisions,
specific ways of introducing the Convention have
been proposed, namely, monitoring the already
adopted legislation on combating domestic violence
and improving it in view of compliance with the
standards of the Convention, improving practices
for protecting victims of violence and punishing
offenders, increasing attention to preventing and
combating all types of violence against children,
strengthening bilateral cooperation with the
countries in which they are located Ukrainian
internally displaced persons in order to combat
violence, update training programs for relevant
specialists and launch an information campaign
aimed at explaining the provisions of the Istanbul
Convention and countering manipulation around it.
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HACUNILCTNBOM MA  AKMYAIbHICb HAYKOBO-HPABOBUX DPO3POOOK 01 BUSHAYEHHS ONMUMALLHUX WIAXI8
peanizayii noaodiceHb Yb020 HOPMAMUBHO20 OOKYMeHma. Memoou 00caioxHceHHA: i0N0BIOHO 00 Memu
docniodcentss nid yac pobomu HAO CMAMMeEN) BUKOPUCHOBYBANUCL MAKI 3A2aTbHOHAYKOS] Memoou, sK
2inomemuKxo-0e0yKkmusHuil, ananiz ma iHOykyis. Kpim moeo, 3acmocogysanucsa i cneyiaibHi memoou,
Hacamnepeod — mMeopemuKo-npagosi ma CneyiaibHo-npagosi, axki nepedbayany 8UC8imieHHs cumyayii uooo
pamugixayii MidcHapOOHO-NPABOBO20 OOKYMEHMA KPi3b NOIIMUKO-APABOSY HPUMY MA 3 GUKOPUCTIAHHIM
opuduuHoi mepminonoeii. Memooom inmespamueHo2o NizHaHHs NPOAHANIZ08AHO OIANEKMUKY HOPMAMUGHO-
npagosoco ma OpeaHizayilino2o 3abe3nedenHs NpoOMuUoii HACUTLCMBY HAO IJHCIHKAMU Mda OOMAULHbOMY
Hacunbcmey 6 npaysax 3apyoixcHux ma yKpaincekux yuenux. Pezynomamu: y3zacanvueno npasosi
00CIONCEHHST WO0OO 3aNPOBAOIICEHHS KOHGeHYIl @ pisnux Kpainax €gponu. Bra3zaHo Ha YCKIAOHEHHS, WO
BUHUKIIU, MA BUSHAYEHO NEPCHEeKMUBHI MEMOOU, SIKI MOJCYMb OYMuU 6UKOPUCTNAHI 8 YKpaiHi.

Ilpoarnanizosano 00CHiONCeHHs VKPAIHCOKUX NPABO3HABYIE WO00 AKMYANbHOCHI IMWAeMeHmayii
KOHGEHYIUHUX HOPM 6 YKpaiHi 3 ypaxyeanHsam ICHYIOHUX 0COOAUGOCMeEl CYCRIIbHUX 6IOHOCUH. Jl0CHioxceno
icmopioepagiuni acnexmu, wo nepedysanu imniemenmayii Kouneenyii ¢ Ykpaini, eusnaweno emanu ma
OCHOBHI Q0Cs2HeHH s Yiel pobomu, a MaKod’C 3MIHU Yy NPABOBOMY NOIL, 30iliCHeHT 0l 00CAEHeH s Yiel memu.

36eprymo yeacy Ha HeoOXiOHICMb HPOBEOEHHST HAYKOGUX OO0CHIONCEHb W00 eKCMepUmopiarbHOCHi
Koneenyii ma eupiwenus numansb, N08 SA3aHUX I3 POUIUPEHHAM WOPUCOUKYii Yxpainu na cumyayii
HACUIbCMBA W00 2pomMaodan YKpainu 3a KOPOOHOM, WO € O0COONUBO BANCTUBUM Y CUMYAyii UMYUIeHOT
Mizpayii scinox ma dimeti 3 Yxpainu.

Obrpynmosano HeoOXiOHICMb NPUBEOeHHsT HAYIOHANbHOI Npakmuxu OopomvOu 3 ycima Gopmamu
Hacunbemea y 8ionogioHicms 00 cmanoapmie CmamoOyIbCbKol KOHGEHYIT NPo 3aXUCT JCepme HACUIbCEA,
NOKAPAHHS NPABONOPYWHUKIG, HANEINCHY NPOPINAKMuUKy ma KOOPOUHAYII0 3 YPAXYBAHHAM CYUACHUX
COYIANLHUX BUKTUKIE MA WUPOKOMACWMAOHOL 8IlIHU POCTCbKOI hedepayii npomu Yrpainu.

Ocnoenumu winaxamu imniemenmayii Koneenyii 8U3HayeHO MOHIMOPUHE YUHHO20 3AKOHOO0A8CmEa ma
11020 BOOCKOHANEHHS HA 8I0N08IOHIcmMb cmandapmam Koneenyii, po3uwupenHs npakmux 3axucmy sHFcepme ma
NOKAPAKHS NPABONOPYULIHUKIE, NOCUTEHHS Y8acu 00 3anoicanHs ma npomudii HACUIbLCME)y HAO OimbMu,
3MIYHEeHHs cnignpayi 3 Kpainamu. 0e nepedy8aromv YKpaiHCbKi GHYMPIUWHbO Nnepemiljeni ocoou 3 Memoio
npomudii HACUNLCMEY, OHOBGICHHA NPOSPAM NIO20MOGKU BIONOGIOHUX Cheyianicmie ma po32OpMAaHHs.
8i0N0GIOHOI IH(hOpMayitiHOi KamnaHii.

Knrouoei cnosa: Konsenyis Paou €sponu npo 3anobicanms ma 60pomvby 3 HACUTLCMEOM U000 IHCIHOK |
0OMAUIHIM HACUILCTNBO; BUKOHAHHS; 3AXUCT JICEPME HACUTbCTNEA.

Cmamms naditiuina 0o pedaxyii 29.05.2024
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PO3BUTOK CYJIOUMHCTBA HA TEPUTOPII YKPAIHHU B XX-
XXI CTOJITTAX TA ®OPMYBAHHS CYUACHOI JIEMOKPATUYHOI
CUCTEMMU, A TAKOX CYAY IPUCAKHUX
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Memoro nponoHo8aHo020 HAYKOB020 OOCTIONCEHHA € AHAMI3 ICHMOPUYHO20 PO3GUMKY CYOOYUHCNEA |
cyooycmpoio 6 Yrpaini, 6uHUKHeHHA ma pO3GUMOK Cy0y NPUCAHICHUX MA USHAYEHHS CYUACHUX NPobaieM cyoy
npucaxcnux 8 Yxpaiui. Bemanoeneno, wo 6 npoyeci icmopuyunozo po3eumky cucmemu cy0y npucsiCHux 6
Ykpaini 6iobysanucsa pisHomauimui 3MiHU ma eusHauenHs npucsxcrux. Ileput 3a 6ce cnio 3asHauumu, wjo
cy0 npucsicrux icHysae 6 Pociticokiti Iunepii i He3adicarouu Ha HeOoaiKU Y X OIAIbHOCI Ye PO3YIHI08AN0Cs
Q0CTIOHUKAMU OEMOKPAMUYHUM HANPAMOM PO3GUMKY V cucmemi cyoouuncmaa. llicaa peeonoyii 1917 poky
6 Paoaucexomy Coro3zi 6ci cyou npununuau ceor Oisnvuicms. Hamomicms 6ynu cmeopeni HOGI cyou, [Ki
BKAIOUANU 00 CKLA0Y CYOOi8CHbKUX Opuead HapoOHux sacioamenis. Y npoyeci 800CKOHANEHHS OisIbHOCMI
cy0ie HapoOHi 3acioameni Oyau 3pIHAHI Yy Npasax 3 cyoO0samu, npome 3d3HaYeHe NUMAHHA 0V10 00CUMb
VYMOGHUM, a0dice Pi6eHb 0C8imu HAPOOHUX 3acioamenie Oy8 HU3LKUM, a I0PUCMIB ceped HUX NPAKMUYHO He
0yn0. Memoou 0ocnidxicenns: y pobomi UKOPUCMAHT OialeKMUYHULL MemoO NI3HAHHS, 3A2A/IbHOHAYKOGI Ma
cneyianvHi Memoou 00cniodcentsa. 30kpema, CMpPYKmMypHO-QYHKYIOHATbHUL, O0eOYKMUGHUN Memoou ma
MemooO HAYKo8020 npocHo3yeanHs. Peynvmamu: y pesynomami Ananiz po3eumky cy0ouuHcmeda 6 Ykpaiui
B8CMAHOBIEHO, WO 3IMHU, AKI 8i00y8ANUC 8 Npoyeci CMBOpeHHs miel yu IHwWoL MoOeni CyOOUUHCMBA NeGHOI0
Mipor 8IOpI3HANUCA IO NPOYeCcié PO3GUMKY CYOOUUHCMBA 8 OeMOKpamuyHux depoicasax. B Paodsncekomy
Coio3i Oyna 3pobaena cnpoba cmeopumu NesHOI0 MIPOI0 «HAPOOHI CYOU» ULIAXOM (POPMYBAHHS KOPNYCY
HapoOHuX 3acioamenie, AKi Ne8HOK MIpO0 8i0N0GIOANU MOOei YCiteH020 CYOY NPUCANHCHUX, ale OIIbHICMb
HapoOHUX 3acioamenis 3600UNACs 00 3aMBePOANCceHHs piuteHb npogecitinux cyooie. Pazom 3 mum ymeopenns
cy0i8 NpUCNCHUX HA GIOMIHY 6i0 Cy0ié HApOOHux 3acioamenié 6 Yxpaini 6iobyeanocs documv 0062ull
nepioo. Ilicns posnady Paodsucvroco Corozy 6 Ykpaini we 3axonodagcmeom Oyau nepeddaueni Hapooui
3acioameni, axi 36epicanuca 0o 2016 poky, npome 80HU He 8i0iepasali HIKOI POJi 8 CYO08OM) Npoyeci.
Jluwe nicasi Pesomoyii T'ionocmi ma nputinamms Hoeo2o 3axony «lIpo cydoycmpiii i cmamyc cy00iey
Hapooui 3acioameni 6yau ycynymi. Qbzoeopenns: npome npooaema cyoouurncmaa 8 Paosncoxomy Coro3i Ha
noYamky U020 ICHY8AHHA He MIIbKU CHMOCYBANACA HApoOHuUx 3acioamenis. Ilpakmuuno odpa3y nicia
3aXONAeHHsl GNa0U OINbUOBUKU OP2AHI308VIOMb PeGOMIOYIUHI MPUOYVHAU, AKI 30UCHIOIOMb NO03ACY008)Y
QdisibHicmb, a iXHI 6UPOKU 8 Ditbuocmi sunadxis nepedodauanu cmepmuy xapy. Ilpu yvomy 0ii pesomoyitinux
mMpubyHanie He Manu HiAKUX 03HAK cyoouurcmea, 11i0 yac po3enady y npoyec He OONYCKANUCA 3AXUCHUKU,
anenayis 3a00poHANAC a cam npoyec 8i00y8ascs NPomseom 0eKiibkox OHie. OcobIU80 NUMAHHS 3HUWEHHS
«KIACOB0O20 80PO2ay PO3IGUHYNOCA Y nepioo npasninna Cmanina.

Hapooui 3acioameni nepw 3a 6ce ne manu mux npas, ki 6yio nepeddayero 6 3aKOH00A8CMEI MO20 4acy,
i 60HU NpakmuyHo OyIU cmamucmamu y cyoosomy npoyeci. Taka gopma yuacmi epomadsn 6 cy0o8omy
npoyeci icnysana adxc 0o po3nady Paosancoroco Coro3zy.
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Levchenko K. B., Legenkyi M. I., Lehen’ka M. M., Dunebabina O. A.

Ilicna ompumanus He3aneHCHOCmi y nepuiux HOPMAMUBHUX OOKYMEHMAX, SKI GUSHAYAU CMPYKMYpPY
cyodig wie 3anuwianucsa Hapoowi 3acioameni. Ilpu yvomy ixusa ponb maxodxc 0yia 36edeHa 00 CMAmucmie.
Iizniwe y 3akonooascmei YKpainu 3 ’A6719€mvcsi NOHAMMA NPUCANCHUL, NPOMe BOHO BUKOPUCMOBYEMbCS

nops0 3 NOHAMMAM HAPOOHI 3acioameri.

1 nuwe nicna Pesonroyii I'ionocmi y Hogomy 3axowi Yxpainu 3HUKAE NOHAMMA HAPOOHUX 3acioamenis d
Gdopmyemucs nousmms npucaxcuuil. Ilpome 00 cv0200ni 6 Yxpaini ne cghopmosano uimxoeo NOHAMMmsL
NPUCAACHULL, A 0COONUBO He BUBHAYEHO IXHIL cmamyc ma OisNbHOCMI Y CYO08OMY NPOYeECi.

Knrouoei cnosa: cyoosa cucmema,; cy0oi; HapoOHi 3acioament; NPUCAICHI, NPABOGULL CMAMYC HAPOOHUX
3acioamenie;, npagosull cmamyc NPUCANICHUX, peopmysanHs cy006oi cucmemu, eghexmueHicmo cyoie

NPUCANCHUX 8 YKpaiHi.

IHocTanoBka mpodiaeMu Ta i AKTYAJIBHICTD.
[lopanpira nemMokpaTu3alis rPOMaJsTHCHKOTO CYyC-
MiJIBCTBA, 3MIHU B CYZOBI cucTeMi YKpaiHu Ta Cy-
JOYMHCTBI CBiYaTh, Mo YKpaiHa MOCTYHOBO YCY-
Ba€ paJsSHCHKUI JlaJ Ta PaasHCHKI MPaBOBITHOCHU-
HU. AHaNi3 MPOBEJCHHI Yy CTaTTI MOKa3ye, 10 B
VYkpaiHi Bke oQiliifHO BiZICYTHI TaK 3BaHi «HAPOJ-
Hi 3acimaTeni», aki OyJu CTBOpPEHi IIe IMicisl dKOBT-
HeBol pepostorii 1917 poky. JlocBin iXHBOT Hisib-
HOCTI, SIKWI BUCBITIICHO TIOKa3ye, IO 1ie Oyso B Oi-
JBIIOCTI BUMAJKIB HEMOTpiOHE (QoOpMyBaHHS, sIKe
HE BIUTMBAJIO HAa BHpIIIEHHA clpaB y cydax. [licms
OTPUMAHHS HE3aJISKHOCTI Ie TMEBHHMU MEpiof B
VYkpaiHi icCHyBaJla CUCTeMa HapOJHHUX 3acillaTelliB,
mpote y 2016 porii Bora Oyna MOBHICTIO JIIKBiOBa-
Ha 1 Ha 3aMiHy OyJIM CTBOpEHI CyIU TPUCSKHUX.
Pazom 3 Tum 3a mepiog 3 2016 poky mpakTHYHE 3a-
CTOCYBaHHS CY[iB NPUCSKHUX i€ He HaOyIlo Bif-
MoBiAHOTO eexTy. ICHyI0Th pi3HOMaHITHI Mpobiie-
MU y cdepi BiIOOPY NPUCSKHHUX, IXHBOI ydacTi y
CYIOBOMY IIpOLeCi, IXHBOI'O CTAaTyCy Ta T. iH.

Tomy y crarTi 3p0o6ieHO IEBHOIO MipOI0 TOPiB-
HSUIPHHUMA aHalli3 AiSUTBHOCTI HAPOIHUX 3acifaTeriB
Ta CyJIiB MPHUCSHKHUX 1 BiJIMOBIHO 3aIPONIOHOBAHO
OKpeMi HampsiMM CTOCOBHO MOJAJIBIIOTO PO3BUTKY
CYZiB IPUCSHKHUX B YKpaiHi.

AHami3 JOCHiPKeHb 1 myOumiKamii 3 mpodieMu.
TeopeTHYHOI OCHOBOKO JAaHOTO JOCTI/DKEHHS €
JIOBOJIi BEJTUKUI CHEKTP HAyKOBUX 1 3aKOHOJABUMX
mwxepen. OCHOBHUMHM — SIKi  BHKOPHCTOBYBaJIHCS
B CTAaTTi € 3aKOHM Ta iHII HOPMATUBHO-TIPaBOBI
aKTH. 3a3HAYeHOMY NHUTaHHIO MPHIUIAIAacid yBara
y myOmiKanisax TaKUX JIOCHITHUKIB SIK:
B. TepTuinux, B. Kanip, I Denopos,
O. JIOrBUHEHKO Ta PsIy 1HIIUX.

[MuTaHHs ICTOPUYHOTO PO3BHUTKY CY/JIOYMHCTBA B
VYkpaiHi, mij yac nepeOyBaHHS YKpaiHU y CKIaji

Pansuchkoro Coro3y Ta BHCBITICHHS isUIBHOCTI
HapOJIHUX 3aCiaTeNiB pO3TIAJAIUCS Y MpaLsix
K. Kynunuuaa, M. opouiko, T. JlucakoBoi Ta psmy
IHIIKX.

[lepcnieKTHBH PO3BUTKY CyIy TPHCSKHHUX Ta
HaNpsIMA BHUPILICHHS iCHYIOUMX TPOOJIEM pPO3TJIsi-
jJanucs 'y HaykoBux gocrmimkeHHsx C. banaxa,
B. Temepenskoro, P. I'puiiacHka Ta psiny iHIINX.

Buknaa ocHOBHOro Martepianay H0c/igKeHHs.
VY Pociiickkiit Imnepii 10 peBosroriii Oyna BUOymO-
BaHa JIOCUTh YiTKa CHCTEMa CYAOYCTPOIO Ta CyIO-
yuHcTBa CyzoBa pedopma 1864 poky mporoJionry-
Bajia Taki MPUHLUIH CYIOYCTPOIO Ta CYIOBOi CH-
ctemu B Pocilicekiit Immepii sik: He3anexHicTh Ta
HE3MIHHICTh CYJIJIiB; HE3aJeKHICTh CyIy Bim amMi-
HiCTpalii; y CyJJOBOMY 3acCifiaHHi BCi CTaHHU, TOOTO
BEPCTBH CYCIIIJILCTBA BH3HABAIUCS PIBHUMHU; PiB-
HICTh BCIX Tiepe] 3aKOHOM; TJIACHICTh, YCHICTH Ta
3MarajbHICTh MpPOIECY;lpaBa OOBHHYBAaYEHOro Ha
3aXUCT Ta OIHKY CYJOM JIOKa3iB 3 BHYTPIIIHHOTO
NEPEKOHAHHS; PO3IJISA CIIPaB Y CyIOBOMY 3aciJaH-
Hi 3 NPUCSDKHUMHM 3acifaTeNsiMi; BBOAMJIACA IPO-
deciiina agsokatypa [1].

3a3Ha4yeHy CUCTEMYy HE MOXHA Ha3BaTH iJeallb-
HOIO, aJleé MPUCYTHICTh TaKOro €JIEMEHTY SK NpH-
CSOKHI 3acifaTeni TMEBHOIO MIpPOI CBiIYHMIA TIPO
OKpeMi JIEMOKPaTH4Hi OCHOBH CYIOYCTPOIO.

[Ticnst »oBTHEBOI peBotomii 1917 poky Best cu-
cTeMa CyJiB, sika icHyBaja Ha TepurTopii Pocilicbkoi
Immepii B Tomy umcini i B Ykpaini Oyia 3pyiiHOBaHa.
IIpote sk kokHa nepxaBa PansHcbka nepxaBa He
MOTJIa iCHyBaTH 0€3 BiAMOBIIHOIO anapaTy MpUMY-
Cy Ta MOKapaHHsd, aJykKe 3JI0YMHHM Ta 3JOYMHHICTH
MPOJIOBXKYBaJla ICHYBaHHS Ta HaBiThb aKTHBHO
301UTBIITyBaJIaCh.

ToMy B cIOYaTKy B OKpEMHX pecHyOlikax a
micist 1922 poky B Pagsucekomy Corosi popmyBa-
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JUCSL CyNIOBI OpraHW, SIKi MPOBOAWIIN 3acilaHHS 1
3IACHIOBAJIH CyIOYNHCTBO.

BigminHOIO PHCOI0 BiI IMONEPEIHBOT CHCTEMH
CYIOYMHCTBA B IepIIi poky PansHcpkoi Biamu Oy-
JIa TIOJITHYHA Ta KJIacoBa CIIPSIMOBAHICTh CYIY.

3 Metoro yHidiKamii paassHCBKOTO CYIOBOTO
anmapary Pamoro Hapogumx KowmicapiB 6 rpyass
1917 p. 6yno Bumano Jekper mpo cyn Ne 1 [11]. ¥V
3a3HaYeHOMY JTOKYMEHTI BKazyBaJlocs, 1o JJisi 00-
pPOTBOM TPOTH KOHTPPEBONIOWIHHUX CHI 3 METOO
BXKUTTSI 3aXOJliB 3aXMCTy BiJl HUX PEBOMIOMII Ta Ti
3aBOIOBaHb, a TaKOX Uil OOpOTHOM 3 Mapozep-
CTBOM 1 PO3KpaJlaHHAMH ca0OTakeM Ta I1HIINMHU
37I0YMHAMH CTBOPIOIOTECS PEBOJIOLIMHI TPUOYHATH
y CKJIaJi OJTHOTO TOJIOBH, a TaKOX 3acijaTeniB, sKi
o0uparoThcs TYOEpPHCBKUMH 4M MicbKMMHU Pagamu
pOOOYHX, CONNATCHKHX Ta CEISIHCHKUX JCTyTaTiB.

Sk 3a3HA4AIOTH OKpPeMi JOCTITHUKH 3a3HAaYCHUN
JlekpeT Ta HACTYNHI iHCTPYKIii 3aKpiluId MpPHH-
LUK T2 HOPMH TaK 3BaHOTO PEBOJIOIIHOTO Cy/10-
YHHCTBA, SIKUMH CTaId: OOMpaHHS CyJJIiB Ta YJICHIB
CJIITYMX KOMICIii; TJIaCHICTh Ta MyOIYHICTh CYIO-
YUHCTBA; PIBHOMPABHICTh CTOPIH Y CYJOBOMY IPO-
1eci; AOMYCK 3axUCTy Ha CTajil MOINepeaHbOro
CIIIJICTBA; KOJETiAbHICTD Yy BUPILICHHI MHUTaHb IO-
MEPEAHBOTrO CIIIACTBA Ta CYAOBOTO MPOLECY.

Pazom 3 TuM cnig 3a3HauMTH IO 3a3HAYEHI
MPUHLMIIN Bifpa3y miciis iX MPOTOJIOLIeHHS 0YaIn
MOpPYIIYyBaTHCSA 1 B CYyAOBil cuctemi PamsHCBKOTO
Coro3y, ax /10 HOro po3Baiy HNpEeBATIOBAIH MPHUH-
LUUIM [iATOPSAAKYBAaHHA CyLy OpraHaM BJaau Ta
KOMYHICTUYHOI TapTii.

Kpim Toro Hopmu, siki Oynu BctaHoBmeHi B [le-
kpeTi Ne 1 meBHOIO MipOlO BiJPi3HSUIMCS BiJ HOPM
CYIOYMHCTBa y NEMOKpAaTHYHUX AepkaBax. llepm
32 BCE 3aXMCHHUKHM JOIYCKAJIUCS TUIBKM Ha CTafii
MOTIEPEHBOTO CIIACTBA, a B KPUMIHAJIBHOMY IpO-
neci 3axucHUKiB He Oyrno. Ile Oymo cnpsmoBaHO 3
METOI TPHUCKOPEHHS CyIOBOTO CIiACTBA Ta OLIBII
LIBUJKOTO BUPILLIEHHS CIIPABH.

[IpoTe HaBiTh 3a3HaueHi HOPMHU B IEPEBAKHIH
OlmpIIOCTI BUMAJKIB HEe HoTpuMyBaiucs. JlocHTh
4acTo CyIOBI 3acCilaHHs MPOBOAMINCS TAEMHO, IIO-
JI0 PIBHOTIPABHOCTI CTOPiH MOBa B3arajli He WIuIa, a
3aXUCT AKAM MaB 3I1MCHIOBATUCS TUIBKM HA IIOIIE-
peAHii cTamil CymoBOro mpoiecy B OLIBIIOCTI
BUIIAJKIB HE 3IIMCHIOBABCA, alyKe XTO XOTIB 3aXH-
IIaTH BOPOTIB Hapony. ['0OJIOBHOIO METOI BCHOTO

cynounHcTBa B Pamgacekomy Coro3i axxk 10 cMmepTi
Craxina Oy7o 3HAIIEHHS MO THYHAX BOPOTiB.
[Ticnst cTBOpEHHST CHCTEMHU PEBONIIOIIIHHUX TpH-
OyHamiB Oyna MiATOTOBIEHA IHCTPYKIIS IIOJO
TSTBHOCTI PEBOJIONIHHUX TPUOYHAIIB, /1€ TIepepa-
XOBYBAJIMCSl TIOKapaHHsI, sIKi BOHW MOTJIH 3aCTOCO-
ByBaTH. [l0 TakMX MOKapaHb BiJHOCHIUCS: MITpad;
TPOMaCEKHI OCY[; 1M030aBIeHHS OBIpH; MPHUMY-
COBi po0OTH; TMMO30aBJIICHHS BOJi; BHCEICHHA 3
OKpEMHUX MICIIeBOCTEH 4K BHUTHaHHS 3 TEPUTOPIi
Pociiicekoi PecmyOiiku; OTroJOIIEHHS BOPOTOM
Hapoxy; KoH(pickamuig MaitHa BuHHOTO. [Ipn mbOMY
CMepTHA Kapa CHOYaTKy HE BXOIWJIA 0 MOKapaHb,
SIKI MaJIA 3aCTOCOBYBaTHCS aje 3 13 yepBHs 1918 p.
OyJI0 TPUAHATO JEKPET I0J0 BiJHOBJICHHS CMEPT-
Hoi kapu. lIpoTre B mo3acygoBomMy MOpSIKY PpO3-
CTpIJ BXKe 3acTOCOBYBaBcs 3 jmrotoro 1918 p. [3].
OxkpeMo citij] 3a3Ha4uTH, 10 OYyJIM CTBOpEHi Ta-
kox Hanm3puuaitHi xomicii, siki B3arajgi He MpPOBO-
UM HISIKOTO CYAOBOTO MpOIECy, NPU BUSBIICHHI
Hapoly Ta  Tak
PEBOJIIOLIIMHUX ~ €JIEMEHTIB ~ BOHHU

BOpOTiB 3BaHUX  KOHTp-
pileHHsIMA
KepIBHHMKIB HaJ3BUYalHMX KOMICIi BU3HaBaHCs
BOpOTaMH HapoAy i B OLIBIIOCTI BUMIAIKIB pO3-
crpimoBainucs [4].

TakuM YHMHOM TOBOPHUTH PO SIKICh JIEMOKpa-
THYHI 3aCa/IM CYIOUYMHCTBA y MepIi poKu PaastHCh-
KO BJIaJM TPAKTUYHO HEMOXIIMBO. TuM Oinblie,
mo kimacuk mapkcmsMmy K. Mapkc nmcas, mo Juist
YCHINIHOTO 3iCHEHHS PEBOIIONIi MOXHA TIOBiCH-
TH CBOIX CYyNpOTHUBHHKIB, ajleé HE MOXKHA
3IMCHIOBATH CyJIOBHU IPOIIEC Ta BUHOCUTH BUPO-
ku. Ix TpeGa 3HUIMTH SIK TIEPEMOKEHHX BOPOTIB,
aJie He CYJIUTH iX sIK 3JI0YHHILB [5].

3a3HaueHy TOYKY 30pY aKTHBHO IiJTPHUMYBaB
B. Jlenin. BiH 3akimmkaB TOCTifHO 301IbIITyBaTH
MacIITa0l pEeTpeciii MPOTH BOPOTIB PaISTHCHKOT
BJIJIM Ta PO3CTPLIIOBATH 1X Ha Micti [6,7].

Criz 3a3HaYUTH, IO CIIOYATKY BUPOKH PEBOJIIO-
UiHHUX TpUOYHAIIB HE MiJJIATadd OCKAP)KEHHIO.
OckapXeHHSI MOTJIO 3[IiMCHIOBAaTHCA JHMILIE y pasi
MIOPYIICHHSI BCTAHOBJICHUX (DOPM CyIOYMHCTBA 4H
BUSIBJIICHHS O3HAK SIBHOT HECTIPABEIJIMBOCTI BUPOKY.

Anernamii BiAMIHSUIHCA, aje Kacaiil JO3BOJISIN-
csl, MPOTE BOHH MPAKTHYHO HE BUKOPUCTOBYBAJIHCS.

JisuTbHICTD PEBOIIOIIMHUX TPUOYHATIB MPHITH-
HUJIAcs y 3B’S3Ky 3 HaOpaHHSAM YHHHOCTI Y
1923 poui [Tonoxenns npo Bepxosuuii cyn Coro3y
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Pansucekux Comiamictnyanx Pecy6mik. Y Tomy x
poli IodYaB CBOIO [isUTbHICTE BepxoBHHI cyn
VPCP [7].

TakuMm dYrHOM 3a3HAYCHUN TIEPiol MOKHA
Ha3BaTH TMEPiOAOM TEBHOrO pedopMyBaHHSA Ta
cpoOH IEeMOKpaTH3allii CyI0BOi CHCTEMH Y KpaiHHU.
Byna BcTanoBneHa TpHUCTyNeHEBa CHCTEMa CyIiB B
VYkpaini: HapoaHu# cyd, OKpyxHHH cyn Ta Bep-
XOBHHM CY/I.

[Ipore Bxke y 1930 poiri movanu CTBOPIOBATUCS
creLianbHi M03acyI0Bi OPraHu TaK 3BaHi «TPiHKN»,
sKi He Oy CyZOBUMH OopraHamu. Bonu Opanu 1o
MPOBaKCHHSI OyIb-Ky KpUMIHaJbHY CIpaBY,
MIPOBOMJIN CaAaMOCTIHHO PO3CIIiTyBaHHS, PO3TJIsiia-
J1 i1 B IPUCKOPEHOMY MOPSAAKY. YUacTh 3aXUCHHUKA
Ta HOTO MAisTIBHICTH HE JO3BOJISLIACS, BHUPOK SIKHIA
BUHOCHJIM IIi OPTraHd HISKOMY OCKap)KCHHIO HeE
migsraB. Ilonag 80% BCiX 3a3HAYCHUX CIIpaB
3aKiH4yBaBcCs po3cTpisiom [9].

VY 1931 poui Oyno npuiinsato HoBe I[lonoxkeHHs
mpo cynoyctpiii YPCP. A y 1932 poui y 3B’s13Ky 3
BIJIMOBITHUMHU PIIICHHSAMH BJIaJId MOYAIOCST CTBO-
peHHs1 001acHUX CyJiB, TOOTO Cy/I0Ba CUCTEMA CTa-
Jia TIOAUIATUCS HA TaKi BUIU CYAIB: paOHHUH CyI,
obnacuuii cya, Bepxosuuii Cyn YPCP.

SIKIo po3risimaTH CUCTEMY YYacHHUKH Hapo.-
HUX 3acigareniB B cyznosiii cucremi CPCP, To mo-
YaTKOM iXHBOI TISJIBHOCTI MOCIIIHUKA BBAXKAKOTH
Hexper Ne 1 ge Oyno chopMysIbOBaHO MOJIOKEHHS
po HapoJHUX 3acimaremis. [li3HinIe y Bcix HOpMa-
TUBHMX JIOKYMEHTaX CTOCOBHO CyIIOYCTPOIO Ta Cy-
JOYMHCTBA TOCTIHHO 3TrafyeThcsl MUTAHHS Hapon-
HUX 3aCigaTeisB.

[omoxxeHussM mpo HapomHi cyam kinmsg 1910-
1920-x pp. IHCTUTYUMOHAI3YETbCS HOBa MOJIENb
CynoycTporo (HapomHi cyam), o (QyHKIIOHyBaita
1o kiHns Pagsuaceroro Coro3y. 3a esskuMu prucaMu
3a3HavyeHa CHCTeMa HapOJHMX 3aciJaTeliB MEBHOIO
MIpOI0 BiANOBigaNa Cyny NPUCSDKHUX, MPOTeE
HapoJHI 3acifiaTelli TOBHICTIO 3ajJekald  Bif
NapTiiHUX Opra”iB Ta iX y4yacTb Oyja YMCTO HpO-
TOKOJIbHOIO. 3a JaHUMHU JIOCHIJHUKIB Cynu 3
y4acTI0O HapOJIHHX 3acilaTe]iB BUHOCWJIM BUIIPaB-
JIOBYBaJIbHI BUPOKH Jiume y 2 % crpas, TOIi SK B
Crnonyuyenux Illtatax AMepHKH Taki BUPOKH 3a
YYaCTIO MPHUCSHIKHUX BHUHOCHIIM BHITPABJIOBYBAIbHI
BUpOKH y On3bk0 40% crpas [14].

CyTHICTh HapOIHOI y4acTi B MMPaBOCYAJi BHpa-
Kaylacsl y BiJIIPaBIIeHH] Cy/TOBHX IMTOBHOBAKEHB KO-
JIETiaTbHUM CKJIAZIOM, IO BKIJIFOYAB MPOQECiiiHOTO
CYyIII0 1 HapOJHHUX 3acimaTeliB, fKi oOMpaiucs
HACEJICHHSM 3a JOIIOMOT'OI0 MICLIEBUX OpPIaHiB Bila-
I (ryOepHCHKHMH BHKOHAaBUYMMH KOMiTeTaMH, 00-
nacHUMH (KpaiioBuMHu) Pamamm, HapogHux nemy-
taTiB Tomo). Ilpm 1BOMY KITBKICTH HapOAHUX
3aciflaTelliB CIOYATKy 3aliexala BiJl CKJIATHOCTI
CIpaBH.

V BCiX 1HIIMX KPUMiHAIBHUX 1 IUBIILHUX CIIPaB
HApOIHMIA CYJ| JisB Y CKJIJi MOCTIHOTO HApOHO-
ro CyJUIl Ta JIBOX YEProBUX HAPOJHUX 3acifaTeriB.
[Monoxenns 1922 p. BCTaHOBUIIO OHOMAHITHICTD Yy
TSTBHOCTI HAPOJHUX CYIIB MICT 1 pailOHIB y OJTHO-
0CiOHOMY CKJIaJli HApOJTHOTO CyJi 3 Oe3nepevyHux
MPOBAKECHb 1 32 Y4acTIO BOX HApOJHHX 3aciga-
TEJNIB i/l 4ac po3riALy BCiX KPUMIiHAJBHHUX Ta LIU-
BUILHUX CITPaB.

PansHChbKI JOCTITHUKY XapaKTEPU3YIOUH Misib-
HICTh CYIIB 3 Y4YacTI0O HapoOJHHX 3aciJaTelis,
MOCTIfHO aKLEHTYBaJ yBary, IO OCTaHHI € IMOB-
HOMpPaBHUMH CYHIsAMU. Lle miaTBep/KYEThCS HA iX
IYMKY, OCHOBHHMH MpOILIECYyaJbHUMH 3aKOHAMH
CPCP, 3a sKuUMH Mg dYac BHKOHAHHS CBOIX
000B’S3KIB y CyIi HAPOHI 3acigaTerni KOPUCTYIOThb-
cs Bcima mpaBamu cyani. [lpm mpomy 10 xaHan-
JIATiB Ha POJb 3aCi/IaTelliB He Mpea’ ABISIIOCS KO-
HUX KBali()iKamiifHUX BHMOT, Y TOMY YHCIi B 4a-
CTHHI OCBITHBOTO ILIEH3Y.

I'oBopsiun mpo 0COOIMBOCTI PATHCHKOTO TIpa-
BOCY/UISI 32 YYacTH0 HApOJHHUX 3acijiaTelliB, He
MOJKHa CTBEPJDKYBATH MPO HOBH3HY TaKOTO ITiJIXO-
Iy IO CyIOYMHCTBA, OCKIIBKH MPOOOpa3oM MOAei
3MINMIAHOTO CYAy TPaJuIlifHO BBaXKAIOTh CYIU
meddeniB, 3arBepkeHi me 3a yaciB CepeaHb-
oBivus Kapmom Bemukum y mepiog 770—
780 pokiB. sIKi OTpUMaNH IIUPOKE IOIIMPEHHS B
JIeTKUX HIMEIbKUX JiepkaBax abo ix yactuHax (ba-
neH, bpemen, BroprembGepr, I'amOypr, ['anHosep,
OmnbenOypr, [pyccis, CakcoHist Ta T. iH.) B cepe-
muHl XIX cromTrs.

B kiHmi 50-X pokiB MUHYJOro CTOpiy4sl CTaH
HapOJHMX 3aciJjaTelliB B MPUHIUII HE 3a3HaB CYT-
TEBUX 3MiH. Y CyIOBHX 3aCiJaHHAX pa3oM 3 IPo-
decifinuM  cyauero  000B’SI3KOBO  Malld  OpaTu
y4acTh JiBa HAPOJIHI 3acijiaTeri.
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Crim maKpecIuTH, M0 HE3MIHHUM 3JTHIITHIICS
1 cTaryc HapoAHWX 3acimarteniB. BoHH BigmoBimHO
10 3aKOHOAABCTBa OyNM 3piBHAHI B TpaBax 3 IMPO-
(eciiinumu cynnsaMu 3a3HaueHe MOJIOKEHHS OyIo
3akpimieHo y «OcCHOBaxX 3aKOHOAABCTBA MPO CYIO-
ycrpiii Coro3y PCP, coro3HHX Ta aBTOHOMHHUX pec-
myOutik», siki Oyno npuiinsaTo y 1958 powi [13]. By-
JI0O BH3HAUCHO, 110 HAPOJIHI 3aciaTeri mija 4ac BH-
KOHAaHHSI CBOIX OOOB’SI3KIB y CYAl KOPHUCTYIOTBCS
BCiMa IIpaBaMu CYJIJIi.

B Koncrurynii CPCP [14] Tta Koncturynis
YPCP [15] Ttakox BusHaumnu, o «Hapomgni
3acifareni NpH 3OiHCHEHHI MpPaBOCYIIS KOPHUCTY-
I0ThCS BCiMa mpaBamu cynai». Y 1980 poui 3a3Ha-
YeHa IMpaBoBa HOpMa Oyia BKIIIOYECHA 1O 3aKOHY
YPCP «Ilpo cymoyctpiii».

[Ticns oTpuMaHHS He3aJEKHOCTI NepInii 3aKoH
VYkpainn «[Ipo cymoyctpiii VYkpainu» BH3HA4aB
OJTHOYACHO Y4acTh Y CY/ZIOBOMY TPOIIECi SIK HAPOJ-
HUX 3acifaTeniB Tak i npucsbkuuXx [16]. [lpu npomy
B 3akoHi Ykpainu He Oyso 3po0iieHo nudepeH-
miaii MK [IMMH KaTeropisiMU yJaCHHUKIB CYZ0BOTO
mporecy. 3 iHImoro 0oKy Bxke He OyJI0 HOPMHU TPO
Te, 10 MPHUCSHKHI € PIBHI 3 CyIJeto, sIK e 0yJo y
nonepeaHpoMy 3akoHoAaBcTBi. Y 2010 poui OyB
MIPUHHATHN HOBUW 3aKOH YKpaiHH B SKOMY Oynu
o0’emHaHI 7Ba 3aKOHHM PO CYAOYCTpiil 1 craryc
cynaiB [17]. 3a3HaueHmWid 3aKOH TaKOX BXKe He
BH3HAYaB HAPOJHUX 3acCi/laTelliB PiIBHUMHU CYAJISM.
He Oyno Takoxx copMyIbOBaHO IMOJIOXKEHHS HPO
puCsOKHUX. BoHM HiOM Oynmu HapoIHWUMU 3acima-
TeNsIMH aje iX Oyino Oimbmie. Pazom 3 TuMm cynai B
TIepeBaKHiN OLTBIIOCTI HE KOPUCTYBAIIMCS Hi MOpa-
JaM¥ HapOJHHX 3acCiAaTeliB Hi MPUCSHKHUX.

Ocranniii 3akon Yxkpainu «lIpo cymoyctpiil i
cTaryc CynuiB» skuii OyB mpuitaaTuil y 2016 porri
BXK€ BUKJIIOYMB ITOHITTS HApOJAHHMX 3acigareriB i
YiTKO BH3HAUYMWB, 110 Y CYJOBOMY Ipolieci 0epyTh
y4yacTb MpHCsXKHI. PazoM 3 TuM GopMyItoBaHHS Yy
3aKOHI MPO CTaTyC MPUCSHKHOTO € AEUl0 HEeBU3Ha-
yeHa [18].

Ha crorozsi icHye Takox psa nmpodjeM cTocoB-
HO (hOopMyBaHHs KOPILyCY NMPHUCSKHHUX. 3aKOHOJaB-
CTBOM IIepe10adeHo, 0 CIUCKU MPUCSHKHUX (op-
MYIOTh MICIIEBI OpraHu BIajH, SKHA 3aTBep-
JDKYETBCSI TAKOXK OpranaMmu miciesoi Biaau. [Ipote
ICHYIOTh TIPOIO3MIIii MI0A0 BHOOPIB TMPUCSIKHUX
rpoMajisiHaMU, SIKi MPOKUBAIOTh HA TEBHIH Tepu-

Topii. Takum dgwHOM wMOXe OyTH TMiJBUIIEHA
BIIMTOBIATBHICTE OCi0, sSKi 00paHi MPUCSHKHAMHI Ta
BIANOBIIHE CTaBJICHHSA [0 BHUKOHAHHA CBOIX
00608B’s13kiB B cyaax [19, 20].

CHOucoK MPHUCSKHUX CTBOPIOETHCS HA TEPMIH 10
TPbOX POKiB, ane MeperyisigacTbcs y 3B 53Ky 3
HEOOXiAHUMU 3aMiHaMH. JlOCIiTHUKH TPOIIOHYIOTh
o/ipa3y NpU3HAYATH OUTBIIY KUIbKICTh MPUCSHKHUX
B pa3i HEOOXITHOCTI MIBUKOI 3aMiHH.

Haii0inpmi HapikaHHS AOCHIJHHUKIB BHKIHKAE
MUTaHHS CTAaTyCy Ta MpaB MpHUCSHKHUX. Bin mMae Oy-
TH YiTKO BHU3HaueHWH. B Tomy mopsnky, sIKuil BiH
BU3HAUEHHH B 3aKOHOJABCTBI NPHUCSDKHI B OiJib-
IIOCTi BUMAAKIB CTalOTh MPUAATKOM sl Tpodeciii-
HUX CyJIiB.

BucHoBku. 1 AHaiiz po3BUTKY CYJOYHMHCTBA B
VYkpaiHi mokasye, 10 3IMHH, SKi BifOyBaimcs B
MPOIIECi CTBOPEHHS Ti€l 4K 1HIIOI MOJIEII CYI04YHH-
cTBa BifOyBaBcs pizHMMU nuisxamu. B PagsHcbkO-
My Corosi Oyna 3poOiieHa cripoba CTBOPHTU IEB-
HOIO MIpOI0 «HAPOIHI Cyau» HUIIXOM (HOPMYBaHHS
KOpITyCy HapOJHUX 3acifiaTelliB, sIKi IEBHOIO MipOIO
BIJIMOBIAaX MOJENI YCIYEHOTO CyAy IpPHCSKHUX,
ajie MisUIbHICTh HApOJHMX 3acCiJaTeliB 3BOIMIIACS
JI0 3aTBEpKEHHA pillleHb podeciiHuX cyiB.

2. CTBOpeHHS CyAiB MPHUCSDKHUX HA BiJMIHY BiX
CyIliB HApOJHMX 3acifareiiB B YKpaiHi BiOyBajo-
cs mocuth AoBruit mepiox. Ilicns posmany Panss-
cekoro Coro3y B YKpaiHi 11ie 3aKOHOJaBCTBOM OyiH
nependadeHi HapoJHI 3acimarteni, Ak 30epiramucs
1o 2016 poky, mpoTe BOHM HE BifirpaBaliv HisKOIO
poxi B cymoBoMy mporeci. Jlumme micns PeBomortii
INimHOCTI Ta MPUIHATTS HOBOTO 3aKoHY «IIpo cymo-
yCTpiii 1 cTaTyc cyamiB» HapoAHi 3acimareni Oynmu
YCYHYTI.

3. CyyacHu#l CTaH IiSUIBHOCTI CYIiB MPUCSHKHUX
B YKpaiHi mae Garato mpobsieM. 3aKOHOZABCTBOM
nepenoadyeHo (GOpPMYBAaHHS CHHCKIB TPUCSHKHUX
OpraHamMy MiCLEBOI BJIaJiy, MPOTE JAOCIiAHUKU MPO-
MOHYIOTh TPOBOJUTH BHUOOpPH MPHUCSHKHUX TpoMa-
JITHAMH, 110 TII€BHOI MipOK IiJBUIIYBAIO O
BiJIMOBIIaJIbHICTD Ta OUIBIN 3BKCHHUN MMiXiJ TIPH-
CSDKHUX JI0 BUKOHAHHS CBOiX 000B’sI3KiB.

4. ITpo0eMHUM € TaKOXX BU3HAYAIOTHCS CTATYCy
MPUCSHKHUX, aJPKE HEMA€E YiTKOTO 3aKOHOJABYOTrO
BU3HAYEHHSI, YH MTPHUCSHKHI caMi BUPIIIYIOTh CIPaBy
1 micJIsT BU3HAHHS B KPUMIHAJIBHOMY IMPOBaKCHHI
BUHHOIO 4YM HEBHHHOIO CYyJUIS BXe MpHiMae

74 FOpuouunuii éicnux 2 (71) 2024



[Nanamapuyxk C. B.

BIAMOBIIHE PIIICHHS CTOCOBHO TIOKapaHHs, a0o
MPUCSOKHI  3HOBY TIEPETBOPIOIOTHCS Y TPUIATOK
TisSUTBHOCTI Tpo(heciiHUX CYIIIB.
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The purpose of the proposed scientific research is the analysis of the historical development of the
judiciary and the judicial system in Ukraine, the emergence and development of the jury trial and the
identification of modern problems of the jury trial in Ukraine. It was established that in the course of the
historical development of the jury system in Ukraine, various changes and definitions of jurors took place.
First of all, it should be noted that the jury court existed in the Russian Empire and despite the shortcomings
in their activity, researchers considered it a democratic direction of development in the judicial system. After
the revolution of 1917 in the Soviet Union, all courts ceased their activities. Instead, new courts were
created, which included people’s assessors in the judicial teams. In the process of improving the activity of
the courts, people’s assessors were equalized in rights with judges, but the mentioned issue was rather
conditional, because the level of education of people’s assessors was low, and there were practically no
lawyers among them. Research methods: the dialectical method of cognition, general scientific and special
research methods are used in the work. In particular, structural-functional, deductive methods and the
method of scientific forecasting. Results as a result of the analysis of the development of the judiciary in
Ukraine, it was established that the changes that took place in the process of creating one or another model
of the judiciary differed to some extent from the processes of the development of the judiciary in democratic
states. In the Soviet Union, an attempt was made to create to a certain extent "people ’s courts” by forming a
corps of people’s assessors, which to some extent corresponded to the model of a shortened jury trial, but the
activity of people’s assessors was limited to approving the decisions of professional judges. At the same time,
the formation of jury courts, unlike the courts of people’s assessors, took place in Ukraine for a long time.
After the collapse of the Soviet Union, people’s assessors were still provided for by law in Ukraine
until 2016, but they did not play any role in the judicial process. Only after the Revolution of Dignity and the
adoption of the new law "On the Judiciary and the Status of Judges" were people’s assessors removed.
Discussion: however, the problem of the judiciary in the Soviet Union at the beginning of its existence did
not only concern people’s assessors. Almost immediately after seizing power, the Bolsheviks organized
revolutionary tribunals that carried out extrajudicial activities, and their sentences in most cases included
the death penalty. At the same time, the actions of the revolutionary tribunals did not have any signs of a
judicial process. During the trial, defense lawyers were not allowed into the process, appeals were
prohibited, and the process itself took place over several days. Especially the issue of destroying the "class
enemy" developed during Stalin’s rule.

First of all, people’s assessors did not have the rights that were provided for in the legislation of that
time, and they were practically extras in the judicial process. This form of citizen participation in the judicial
process existed until the collapse of the Soviet Union.

After gaining independence, people’s assessors still remained in the first normative documents that
determined the structure of the courts. At the same time, their role was also reduced to extras. Later, the
concept of juror appears in the legislation of Ukraine, but it is used together with the concept of people’s
assessors.

And only after the Revolution of Dignity in the new Law of Ukraine, the concept of people s assessors
disappears and the concept of a juror is formed. However, until today in Ukraine, a clear concept of a juror
has not been formed, and in particular, their status and activity in the judicial process has not been defined.

Key words: judicial system; judges; people’s assessors; jurors; legal status of people’s assessors; legal
status of jurors; reform of the judicial system; efficiency of jury trials in Ukraine.
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KOHCMUMYYIiHO20 npaga Ha 0ocmyn 00 Npasocyolsi 8 YMOBAX B0EHHO20 CMAHY MA BUSHAYUMU OCHOGHI
WIAXU IX 8UPIWEHHs acneKmu peanizayii npasa ocoou Ha 00Cmyn 00 npagocy0os 8 YMOBAX 60OEHHO20 CINAH) .
Memoou oocnioicennsn: 6 npoyeci ni02omosKu cmammi 0y10 3ACMOCOBAHO cucmemy @iloco@pcoKux,
302AIbHOHAYKOBUX [ CHeYIanbHUX Memoois. 30kpema Ojist OOCTIONCEHHST MINCHAPOOHO20 00CBIOY NPABOBO2O
pezyniosants npasa ocobu Ha 0ocmyn 00 NpagocyoOds ma U020 3aKpPinjieHHs HA PIGHI HAYIOHATLHO2O
3aKOHO0A6CMBa  OYI0  3ACMOCOBAHO  CUCEMHUU Md  NOPIGHANbHO-NPAGOGUL  MemoOu  HAYKOBO20
docniocennss. CmpyKkmypHO-@YHKYIOHATbHUL MemOo0d 003601U8 Oilbl YiMKO GUSHAYUMU 3MICH NOHAMMSL
«0ocmyn 00 npagocydosy AK CKIA008Y NPUHYUNY 8epXoseHCcmEa npasa. Pesynsmamu: ucgimieno oCHOGHI
acnexmu peanizayii npasa 0ocoou Ha 0ocmyn 00 NPasocydosi 8 YMOBAX BOEHHO20 CMAHY, NPOBEOEHO AHANI3
3MICIY NOHAMMS «OOCHYR 00 Npasocy0Odsny; 3 SCOBAHO OCHOBHI GUKIUKU, 3 AKUMU CIMUKAEMbC cUCemMd
npasocyoost 8 YMo8ax 60EHHO20 CMAHY Ma OOCTIONCEHO OCHOBHT WIAXU IX BUDTUEHHS, BCTNAHOBLEHO, WO HA
CbO2OOHIWHITL OeHb OCHOGHUM He GUDIWEHUM RUMAHHAM 3AIUUAEMbCS Yacme | mpueane GIOKIIOYeHHs
CYO0BUX YCTAHO8 6I0 eeKMPONOCMAYAHHS, HACAIOKOM SIK020 € (DaKmuyHa 3YyRuMKa ixX OisibHOCMI, Wo
npu3800UmMb 00 ROPYULEHHS. NPOYECYATbHUX CMPOKIE | € CYMMEBOIO NEPeuKo0o0 y peanizayii 0coboio c6020
KOHCIUmMYYitiHo20 npaea Ha 00Cmyn 00 npagocyoosi.
Knrouoei cnosa: oocmyn 00 npasocydos; oocmyn 00 cyoy, 6epX08eHCmME0 Nnpasda; npaso Hd
Ccnpageonusutl cyo; npasosutl pexcum Oii BOEHHO20 CMAHY.

IHocTanoBka mpo0JieMn Ta ii aKTyadbHICTh. Y
Cy4aCHOMY CBiTi BEPXOBEHCTBO IIpaBa € OIHIEI0 3
HaWBUIIMX JEMOKPATUYHHX I[iHHOCTeH. JlocTym 1o
MIPABOCY IS € CKJIAJIOBOIO MIPUHIIMITY BEPXOBEHCTBA
mpaBa. 3a BiZICYTHOCTI JIOCTYyHy A0 MPaBOCYIIS
0co0a HEe MOXKE peali3yBaTh CBOE KOHCTHUTYIliIiHE
MPaBO Ha CYOBUM 3aXHCT.

JoTpuMaHHSI TPUHLIMIY «IOCTYI /0 MPaBOCY-
I51» € TapaHTIEI0 3aXUCTY NpaB JIIOJUHH Ha CIpaBe-
JUIMBHUH cya. [lepkaBa MOBMHHA CTBOPUTH BC1 yMO-
BH, 1100 TPOMaJTHUH MaB MOBHOLIHHUH OCTYII O
MIpaBOCYJS 3 METOK 3aXUCTY CBOI'O MOPYLIEHOTO
a00 OCIOPIOBAHOTO MpaBa Ta IIBUAKOTO i e(EKTHB-
HOTO HOTO BiIHOBJICHHS.

HagBiTh uacTKkOBE OOMEXEHHS IMpaBa OCOOM Ha
JIOCTYTI JI0 TIPABOCY ISl IPU3BOAUTE J0 TOPYIICHHS
iHImMX i1 mpaB Ta cBOOO, ajpke y OUIBIIOCTI BHIIA-
JIKIB JTUIIIE 3BEPHEHHS JI0 CYIy € €JMHUM e(EKTUB-
HUM CIIOCOOOM BITHOBIICHHS TIOPYIIIEHOTO TpaBa.

[Touyarox GoioBHX Aiii Ha TepuTopil YKpaiHu Ta
BBEJICHHS IPaBOBOTO PEXHMY BOEHHOTO CTaHYy
MPU3BEJIO JI0 YaCTKOBOTO OOMEXKEHHS KOHCTHUTY-
UifHUX  TpaB  JIOAWHM, 1O  OOYMOBIIEHO
00’ EKTHBHOIO HEOOXI1THICTIO.

Boanowac mpaBo ocoOu Ha JIOCTYI A0 MPaBOCY-
JUISL BiTHOCUTRCS TO Ti€l Kareropii mpas, 0OMexXeH-
HSl SKOTO HE JIOIYCKa€eThCS HABITH Miguyac il mpa-
BOBOTO PEXHUMY BOEHHOTO cTaHy. JlepikaBa MOBHH-
Ha CTBOPHUTH HAaJIeKHI YMOBHM Ul peaiizauii oco-
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IIIsauka B. IO.

0010 CBOTO KOHCTHUTYIIIITHOTO TIpaBa Ha JOCTYII JIO
IPaBOCYAISL

AHaJji3 pociigxenb i myOaikauiii 3 mpooJe-
mu. JlocTyn 10 npaBocya/is € CKIAQHOK 1 Gararo-
TPaHHOIO KaTeropiero, ska Oyna i € 00’eKkToM 10-
CIi/pKeHHsT HaykoBLiB. OKpeMi acheKTH AaHOTO
HUATaHHS JIOCTTIJKYBAJTH: O.P. banmangbka,
4.0 bepnasiok, HM I'pens, B.B. I'opGanincekui,
K. 3amans, B.B.Komapos, O.Il. KyunHceka,
H.IO. Cakapa, M.I. CMokoBUY Ta iHIII.

Mera cratti. Peanizarisi mpaBa ocoOu Ha crpa-
BEIJIMBUIA 1 HEyNepemKeHUH PO3IIsi CIpPaBH CY-
JIOM 3aJIeKUTh TaKOX 1 BiJl HAsABHOCTI (i3UUHOI
MOKJIMBOCTI 0COOM 3BEpHYTHCS 10 Cydy Ta OyTH
YYaCHHUKOM CYyJIOBOTO MPOIIECY.

3abe3neueHHs AEPKaBOIO OE3MEYHHX YMOB Ta
CTaOUIbHOI JiSUTHOCTI Cy[OBHX OpTaHiB il dYac
BOEHHOT'O CTaHY € HaJCKJIQJHUM 3aBJIaHHSM Ta T0-
TpeOye HayKOBOTO JOCIIPKEHHS.

BpaxoBytouun peainii chOrofieHHsI aBTOp CTaBUTH
3a METY JIOCJIITUTH OCHOBHI BUKJIUKH, 3 SKUMH CTH-
Ka€eThCs 0c00a MpH pealtizailii CBOro KOHCTUTYIIIN-
HOTO TpaBa Ha JIOCTYI A0 MPaBOCYIAS B YMOBax
BOEHHOI'O CTaHy Ta BHU3HAYMTH OCHOBHI HUIAXH iX
BUPILICHHS.

[lomryk Ta BHpOBAaIKEHHS Mi€BUX MeEXaHI3MiB
peanizarii mpaBa ocoOu Ha JOCTYI IO MPABOCY IS
mig Jac Jii MpaBOBOTO PEKUMY BOEHHOTO CTaHY
CrpusATHME 3a0€3NeUeHHIO il NPHHIMITY BEpXo-
BEHCTBA IPaBa.

Buxiaa ocHOBHOro marepiajay J0CHiIsKeHHS.
€Bponeiicbka KoMicis «3a IeMOKpaTilo 4epe3 mpa-
Bo» (BeHerianchka KOMicCis) y CBOIl TOMOBIiI TIPO
[TpaBoBmamas KOHCTaTyBaja: «IIO KOXKHOMY Mae
OyTH HaJJaHO MOKJIMBICTh OCTIOPHUTH il Ta pillieHHS
BIIa/IH, IO HE BiAMOBINAIOTh MpaBaM abo iHTepecam
ocoOu. 3a00poHa TAaKOTO OCHOPIOBAHHS € IOpY-
LICHHSM NPaBOBIAJs. 3a3BUYall Taki OCIIOPIOBAH-
HSl TO/AIOTECSI IO CYAy, OJIHAK Y JEsSKUX KpaiHax
JI03BOJICHO AJIbTEPHATHBHE OCIIOPIOBAHHS Y MEHIII
(dhopManbHUX 1HCTaHLIAX, IO 3aJIATOJUKYIOTH CIIO-
pH, MIiCJIA YOro amessiuilo Moke OyTH MOJaHo 10
cyay» [10].

VYkpaiHa, sIK IeMOKpaTH4Ha KpaiHa, TeX rapas-
Tye KO)XHOMY TIPaBO Ha JIOCTYI JIO0 MPaBOCYAJs, a
cT. 55 KonctuTyuii YkpaiHu: «KOXXHOMY TapaHTye
MPaBO Ha OCKAPKEHHS B CY/JIi pillleHb, il uu Oe3i-
STTBHOCT1 OpraHiB JIep>KaBHOI BJIaJH, OpPraHiB Mic-

[IEBOTO CAaMOBPSIYBaHHS, MTOCAJOBUX 1 CITy>KOOBHX
oci6» [1].

Koucturynitanit Cyn Yipaiau me y 1997 pori
3MIACHUB TTyMadeHHs yacTuHU 1 cT. 55 KoHcTuTy-
mii YKpaiHu, 3a3HAYMBIIA Y CBOEMY pIIIeHHI Bif
25 rpynns 1997 poky Ne 9-31/1997, o nmosoxxeHHsS
JTAHOT CTaTTi: «3aKpPIIUIIOIOTh OJIHY 3 HaWBaXJIMBi-
IIMX TapaHTii 3AiCHEHHS K KOHCTHTYLIHHUX, TaK
W IHIIMX TIpaB Ta CBOOOJ JIOIAMHM i TPOMAJISHUHA.
Yactuna mepma cratti 55 Koncrurynii Ykpainu
BiAMOBiZae 30008’ s13aHHAM YKpaiHu, sIKi BUHHKIIH,
30KpeMa, y 3B’s3Ky 3 parudikaiiero YKpaiHOwO
MiXHApOIHOTO MaKTy MPO TPOMAISHCHKI Ta MOJIi-
THU4HI TpaBa, KoHBEHII1 Mpo 3aXUCT mpaB i OCHOB-
HuX cBoOox mroaunau (Pum, 1950 pik), mo 3rigHo 31
crarreto 9 KoHcturyuii YKpaiHu € 4acTHHOI Ha-
[[IOHAIBHOTO 3aKOHOAAaBCTBA YKpainuy [5].

BoaHowac cepenl HaAyKOBIIB BiACYTHIM €TUHHIA
MiOXi 0 PO3MEKYBAaHHS MOHATTA «IOCTYI JIO
MPaBOCYAIS» 1 «IOCTYII 10 Cyay». YacTHHa HayKo-
BI[IB OTOTOXKHIOIOTH NaHl IOHATTI 1 BXHUBAIOTH IX
SIK CHHOHIMH, 1HIIII SIK IIiJI€ 1 CKJIJ0BY.

Tak, B.Komapo i H. Cakapa, posrisparoun
CYTHICTh TOHSTTS IOCTYI A0 MPAaBOCYAs Y IIUPO-
KOMY PO3yMiHHI OTOTOXKHIOIOTH WOr0 3 MPaBOM Ha
CIIPaBEUIMBUI CYJOBUN 3a3HAYAIOUYM: «IIO KOXXHA
ocoba MOBMHHA MAaTH MOJIMBICTH iHIIIIOBATH CY-
JIOBUH PO3IIISAA CIOPaBU IIOAO CBOIX IUBIJIBHUX
mpaB i CBOOOJI Ta OTPUMATH CIIPABEMIIUBUH 1 edek-
TUBHU# Cyn0BHi 3axucT» [12, ¢. 15-16].

JloCTynHICTh TIPAaBOCYANS € CTAaHIAPTOM, KU
BitoOpakae BUMOTH 10 €(hEeKTUBHOTO Ta CIIPaBel-
JIMBOTO CYJZIOBOTO 3aXHCTY, IO MOJIATae B HEOOMe-
JKEHIH CyMOBI FOPUCIUKINI, HAJIeXHUX CYJOBHX
nporeaypax Ta 0e3mepenikoJHOMY 3BEpHCHHI
Oyb-s1K01 0COOM JIO CY/TOBOT YCTAHOBH.

O.I1. Kyuunceka, O.B. lllurons y Hailbinb 3a-
rajJbHOMY 3HAUYCHHI PO3IJIIAIOThH JOCTYM JO Tpa-
BOCY/UISI: «SK MOIIMBICTh OCOOM BUTbHO Ta Oe3rie-
PELIKOIHO 1HILiIOBAaTH TpOLECyalbHy IisUIbHICTD
cyny abo BCTYNHUTH y BXK€ PO3MOYaTHH MpoIec i
OpaTu B HHOMY y4YacTh JJIsl 3a0e3Me4eHHs e)eKTH-
BHOTO 3aXHUCTy 1 TNOHOBJIEHHS CBOiX IMOPYLIEHUX
npaB, a TaKOX JOCATHEHHs CHpaBeUIMBOCTI» [13,
c. 24].

H.I1. I'pens MOHATTS JOCTYN A0 CYAYy PO3yMie
OYKBaJIbHO: «sIK (Pi3uUHY, IOPUAUYHY, TPOLIECYaThb-
Hy ¥ EKOHOMI4YHy Oe3MepemKoHy MOXKIUBICTh
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3BEPHEHHS /10 CyAy Ta OTPUMAaHHS CIIPaBeIIMBOTO
pimeHHs 0€3 ToIepenHiX CIeIliaJbHuX T03BOJIB,
IIPOXOUKEHHS NEBHUX NPOLELYpP, AOCYAOBUX 3aCO-
0iB yperyJtoBaHHS CIOPIB, IHITUX JOJATKOBHX 00-
TSDKEHD IS 3assBHEKa» [9, ¢. 132].

Po3meskoByIoUM MOHATTS «IIpPaBO HA JOCTYI JIO
cyny» (right of access to the courts) Ta «npaBo Ha
JocTyn a0 mpaBocymas» (right of access to justice),
BapTo norogutuck 3 nosuniero O.I1. Kyunncekoi Ta
O.B. lurons, siki y LIMPOKOMY PO3YMiHHI OTOTO-
KHIOIOTD JIaHi MOHSTTS. BogHodac, y By3bKOMY po-
3yMiHHI, Ha 1X IyMKY, CyJ BU3HAYa€TbCA: <GIK Aep-
KaBHUH OpraH, IO HaJEKUTh OO CYJOBOI TiJIKH
BJIaJIU, a MPaBOCYAs — SIK HOTO MPOBiJHA Ta €TUHA
(yHKIIis, 10 MOJISTaE B PO3TJISAL CYJOM BiIIOBII-
HUX Kateropiit cripa. O4eBHIHO, 1€ CBIIYUTH PO
HasBHICTh TEBHUX BiIMIHHOCTEH MIX MpaBOM Ha
JIOCTYII IO Cyy SK MOJIMBOCTI OCOOM 3BEPHYTHUCS
JI0 CyAy BIAMOBIMHOI 1HCTAHINI Ta FOPUCAMKINI i
MPaBOM Ha JIOCTYII JI0 MPAaBOCYAIS SIK MOXKJIMBOCTI
ocoOu iHIIIIOBaTH MPOBAIKCHHS, Y T.4. CYJOBUH
po3risan, Ta OpaTH B HhOMY aKTUBHY y4acTh 3 Me-
TOIO 3aXUCTY ¥ IOHOBJICHHA CBOiX mpaB. OTxke, A0-
CTYN A0 MPaBOCYAs Mepeadadae He JIUIIe MOXKIIH-
BiCTh ()OPMAJBHOTO 3BEPHEHHS 0COOOI0 /IO CYHO-
BHUX OpTaHiB, a i peanbHe 3MIMCHEHHS HUMH CBOiX
MMOBHOBA)KEHb 10/10 BUPILIEHHS IOCTABJICHOTO IMH-
TaHHA 13 3aJy4EHHSIM Takoi 0coOW A0 MPOBAKEH-
Hi. 3 Oy Ha 1€, BBAXKAEMO, 1110 MIPaBO Ha J0C-
TYI 10 CYAY € BYXXYUM MOHATTSIM, SIKE€ BXOAMUTH 11O
3MICTY JI0CTYITy JI0 mpaBocyisi» [13, c. 24].

Hopmu Mi>kHapoJHOTO Ta €BpONEeMChKOro npasa
HaroJIONIyloTh Ha HEOOXigHOCTI 3abe3meueHHs
e(eKTHUBHUX MEXaHi3MIB 3aXWCTy IpaB JIOJAWHU, y
TOMY YHCIi IIJSIXOM T'apaHTYBaHHA IpaBa JOCTYILY
710 TIPAaBOCY ISl Ta CHPABEATIMBHI CYI.

Tak, cratTio 6 «IIpaBo Ha cnpaBeAUBHIA Cyd»
KonBeHii npo 3axucT mnpas JIIOJUHMA 1 OCHOBOIIO-
JIOKHHUX CBOOOA TmependavyaeTbes: «I0 KOXKEH Mae
MPaBO Ha CIpaBeUIMBUH 1 MyOIiuHMIA pO3riisg Horo
CIpaBH BIPOJIOBXK PO3YMHOT'O CTPOKY HE3aJIEeKHUM
1 OE3CTOPOHHIM CyJIOM, BCTaHOBJIICHUM 3aKOHOM,
SKMA BUPIIIMTH CHip INOJO KWOro MpaB Ta
000B’s13KiB UBIIFHOTO XapakTepy a0 BCTAHOBHUTH
OOTPYHTOBaHICTh Oy/Jb-IKOTO BUCYHYTOTO NpPOTH
HBOT'O KPHMIHAITLHOTO OOBHHYBaYCHHS.

AmnaroriuHa HOpMa Mictutbest B ctT. 47 Xaptii
OCHOBHHX IpaB €Bporelickkoro Coro3y, ska Ie-

pendavae: «io KOXKHA JIFOJJMHA Ma€ MPaBo Ha CIpa-
BEUITMBHUI Ta BIAKPUTHH CYTOBHHA PO3TIIAL y BiIIO-
BiJTHI TEPMIHH HE3AJIC)KHUM 1 HEYIEPEKEHUM CY-
JIOM, paHillie CTBOPCHUM 3aKOHOM.

O.P. banmanpka 3a3Hadae, IO TIpereICHTHA
MPaKTUKa EBPOTIEHCHKUX CYAIB Y OaraTbox crpaBax
CBIUUTH: «II0 OCHOBHOIO CKJIaJOBOIO IIpaBa Ha
CHpaBeJIMBUI CYyJ € MPaBO JIOCTYIy, B TOMY pO-
3yMiHHI, M0 0c0o0i Mae OyTH 3a0e3meyeHa MOXK-
JUBICTH 3BEPHYTHCH 10 CyAy Ul BUPILLICHHS IEB-
HOTO MUTaHHS, 1 MO 3 00Ky Jep>aBU HE MOBUHHI
YMHUTHCH TPABOBI UM MPAKTUYHI MEPEIIKOIU s
3I1CHEHHS IOTO mpaBay [7].

3okpema y crpasi «[ onnep npotu Croiay4eHoro
KopomniectBay Ha aymky €CIIL: «Oymo 6 Hemu-
CIIMMMM, 100 CTATTs 6 MYHKT MEPIIMA MICTHIA JIe-
TaNbHUI ONKC HAJaHUX CTOPOHAM MpOIEeCyaTbHUX
rapaHTiil y HMBUIBHUX CIpaBax i He 3axuiiaia Ou B
Mepury 4epry Te, Mo JTa€ MOXIJIUBICTh MPaKTUYHO
KOPUCTYBATHUCSl TAKUMH TapaHTIsIMA — JOCTYIY O
cyny. Taki xapakTepHCTUKH TPOLECY, K CIIPaBE-
JIUBICTh, MYOJIIYHICTh, IUHAMI3M, I030aBJISIOTHCS
CEHCy, SAKIIO0 HEMae CaMoro CYAOBOTO DO3TIISAY.
Bce BuiieHaBeeHe CBIAYUTH NIPO T€, 11O MPABO JI0-
CTYIly JO TPaBOCYIJasS € OJHUM 13 HEBiJl'EMHHUX
CKJIaJIOBUX TMpaBa, TapaHTOBAHOI'O MyHKTOM 1
crarri 6 Konseniiii» [6].

BigmoBigro 1o cr. 46 KonBenmii ta 3akoHy
VYkpainu «I[Ipo BUKOHAHHS PillieHh Ta 3aCTOCYBaH-
HSl MIPAKTUKH €BPOMNEHUCHKOrO CyAy 3 TPaB JIFOJM-
HUY pillleHHsT €BPOMNEHCHKOro Cy1y 3 TPaB JIIOIUHH
€ 000B’SI3KOBUMHU JIJIs1 YKpaiHu, a, IpaBo Ha JIOCTYI
JIO TIPAaBOCYAJS € OMHHUM 3 KOHCTHUTYI[IHHHX TpaB
ocobu B YkpaiHi.

3 1oYaTKOM TOBHOMACIITAOHOTO BTOPTHEHHS
pociiicekoi ¢enepanii Ha Tepuropito YKpaiHu Ta
BBCJICHHSM TPAaBOBOTO PEXHMY BOEHHOTO CTaHY
BUHUKJIM OOCTAaBUHH, IO TPU3BEIIU 10 OOMEKEHHS
KOHCTUTYLIMHUX MIPaB TPOMaJIsiH.

Ha nymky M.I CmokoBuua: «3a0e3neueHHs
301HCHEHHS IPaBOCYAIS CyAaMU Ta YMOKIUBIICHHS
peanbHOI JOCTYIMHOCTI 10 IPaBOCY /I, OCOOJIUBO B
yMOBax il MpaBOBOr0 PEKUMY BOEHHOTO CTaHY, €
CKJIaJHUM OaraToacrleKTHUM IUTAaHHSIM, IO Ie-
penbavae MUPOKHIA CHEKTP 3aX0[IiB 1 3ac00iB, 3aB-
JISIKU SIKUM: a) KOXKCH Ma€ He JIUIIEe pealbHy MOXK-
JUBICTh 3BEPHYTHCS JI0 CYJIOBUX OpTaHiB, a i Ji€BO
CKOpUCTATHCS IepeBaraMu TPOLEAYPU CYIAOBOTO
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po3riIAny Ta OTpPUMATH HAIEXKHHUH 3aXUCT CBOIX
mpaB; 0) 3abe3meduyeTscsi peamizamisi KOHCTUTY-
IIHOT BUMOTH IIOJI0 CTaJI0i CUCTEMHOCTI IPaBOBO-
ro TOPSAKY B Oprasizamii Ta XisIIbHOCTI OpraHiB
JiepKaBHOI BJIaAM, 30KpeMa i CylOBHX OpIaHiB SK
JepKaBHUX 1HCTUTYLIH, HANIICHUMH BUKIIOYHUMHU
BJIaTHUMHU [TOBHOB)KEHHSIMH y MEXaHi3Mi JIepKaBH
y cepi 3aiticuenns mpasocyias» [15, ¢. 453].

JisnbHICTH CyIiB HE MOXe OyTH TpHIIMHEHA
HaBIiTh MiJ Yac Jii MPaBOBOTO PEKHMY BOEHHOTO
CTaHy, a TpaBO KOXXHOTO Ha JOCTYH A0 Cydy Ta
MpaBOCYyAsl MOBHHHO TapaHTyBAaTUCh AEPKABOIO.
Bonnowac, 3abesmeuntu Oe3nepebiliny poboTy
CYJliB Ha TEPUTOPIi BeJIcHHsI OOHOBUX il € HEMOX-
JIUBHM.

CTBOpeHHs1 YMOB ISl peajtizalii mpaBa rpoma-
JISIH Ha JIOCTYII IO MTPaBOCYAJISl B YMOBax Jiii mpaBo-
BOTO PEKUMY BOEHHOTO CTaHy € CKIaJHUM MUTaH-
HSIM, BHpIIICHHS SIKOTO TMOTpeOye MPHUHATTA
HIBUJKUX T4 BUBAKECHUX PIillICHB.

03.03.2022 poky BepxoBna Pana mpwmiinsina 3a-
KoH VYkpainu «[Ipo BHeceHHs 3MiH 10 3aKoHY
VYkpainu «[Ipo cynoycTpiii i cTatyc CyIaiBy, IKHM
Ha/IaHO TIpaBo roJjioBi BepxoBHoro Cyny 3a mojaH-
HAM Bumoi paagu nmpaBocyias NpaBo IPUIIMHSITH
po0oTy cyny y 3B’SI3Ky 3 BiliCbKOBUMHU [iSIMU 3 OJI-
HOYaCHUM BH3HAYEHHSM 1HILOTO Cyay, sIKuil Oyzme
3MIACHIOBATH TPaBOCYIAs (OO0 3MIHM TIiICYI-
mocri) [3].

Lle B cBOO yepry CIpusio BUPILICHHIO TIEBHUX
pooiieM.

Tak, Ha miacTaBi po3NOpsIKEHb rojoBu Bep-
xoBHoro Cyny y nepioa 3 06 6epesns 2022 poky 1o
30 >xoBTHS 2023 pOKY y 3B’S3Ky 3 HEMOXIJIMBICTIO
3MIACHIOBATH TPaBOCYAMAA TiJ 4Yac il pexuMy
BOEHHOTO CTaHy OyJIO 3MiHEHO T€PUTOpialbHYy Iij-
CYIHICTh PO3IJISiAy CYAOBUX CIIpaB, 10 nepeOyBa-
mu Ha posrsni 201 cyay 3 OIHOYACHUM IIPHITH-
HEHHAM iX JiSUIBHOCTI, a cyaiB OyJio HampaBJICHO
y BiapsupkeHHs Ao iHmuX cyniB (Jonempka 00-
nactb — 14, XKutomupcrka obnacts - 3, 3anopizbka
obnacte — 18, KuiBcbka obOnacts - 4, Jlyrancbka
obnacte— 16, MukonaiBcrka 06macts — 3, CyMcbka
obnactb — 4, YepHiriscbka obnactb — 26, XepcoH-
cpka obOmact — 23, XapkiBcbka o0OsacTb— 24,
AP Kpuwm - 66) [14].

[Ticns 3BiTbHEHHS OKYIOBAHUX TEPUTOPIH CYIH
BiJIHOBJIIOBAJIM CBOIO POOOTY, a CYIJIi IIOBEPTAINCH

3 Bigpsupkeras. CtanoM Ha 30 sxoBTHS 2023 poky
59 cyniB BIIHOBHIIU CBOIO POOOTY.

Cepen cyniB, O BiTHOBHIIN CBOIO POOOTY TIpo-
TsaroM 2023 poky, MOKHA BUOKPEMHTH PaioHHI Cy-
nu  JKuromupebkoi, KwuiBcbkoi, MMHKO0IAIBCHKOI,
YepHiriBcpkoi, a TakoX 4acTkoBo CyMCBHKOI,
XapkiBcbkoi, XepcoHcbkoi Ta JloHeupkoi o6ua-
CTel, a BIAPAIKEHHA CyIAiB Oyl JOCTPOKOBO
NPUNUHEHI 1 BOHH MOBEPHYJIHCH 1O BiTHOBJICHUX
CyIliB.

Haii0inpma KiNbKiCTh CYAIB, IO HNPUIHHWIN i
HE BIJIHOBWIM CBOIO IISJIBHICTH HAa CHOTOHIIIHIN
JIEHb € CYAH TepUTOPii, PO3TallyBaHHs SKHUX 3aJU-
IIAI0THCS OKYTIOBAaHUMH.

TakuM umHOM, HamaHHS To0JiOBI BepxoBHOro
Cyy IOBHOBa)XXEHb IIOJI0 3MIHM MiJCYTHOCTI J03-
BOJIWIIO 3a0e3MeunTH HIBHAKE NEPEeMIllICHHS Op-
TaHiB CyJIOBOI BJaay 3 TUMYACOBO OKYIOBAHUX Ta
TEpUTOPI aKTUBHUX OOWOBHX [ii Ha BiAHOCHO
Oe3neuHi TepuTopii YKpaiHu, a Micis 3BUIbHEHHS
TEPUTOPIH BITHOBUTH POOOTY CYZIB 32 OCHOBHUM
MiCIIeM iX po3TalryBaHHsI, IO crpuse 3a0e3neyueH-
HIO JIOCTYITy 0COOH J0 MPaBOCY IS

IIe omHuM aieBUM 3ac000M, 11O CHPUSIE AOCTY-
my 0ci0 10 MpaBOCYIsl CTalo 3alpOBaKEHHS T0-
BHOIIIHHOTO €JIEKTPOHHOTO CYAY, IO 3a0e3medunio
HIBUJIKUN Ta eQEeKTHBHUI NOCTYN A0 MPaBOCYIAs
¢GIBUYHUM  Ta OPUAHYHEM 0C00aM  IIISAXOM
BukopuctanHs migcuctemu «Enexrtponauit Cyn»
y €nuHil cynoBit iHpopManiiHO-TEIEKOMYHi-
KalliiHii cuctemi. Lle cTamo MOKIMBUM 3aBASKH
BHECEHHIO BIJIMOBIHUX 3MiH JI0 TPOIECYaIbHUX
KOJIeKCiB y uepBHi 2023 poky.

Taki HOBOBBEJCHHS € OCOOIMBO IIHHUMH Y
nepiox Oil MpaBOBOTO PEXHMMY BOEHHOTO CTaHY,
OCKLTBKH 3a0e3MevyIoTh peallizallifo IpaBa 0coO0u
Ha BUTBHHUH JOCTYI IO TPaBOCYAJS HaBiTh Yy TaKi
CKJIAJIHI YacH.

Sk BipHO cTBepKyI0TH B.B. I'opbanincekuii Ta
J.K. 3agans: «cyyacHa emoxa IponoHye Oararo
MOXKJIUBOCTEH ISl O€3MEeYHOTO OOMiHY JTOKYMEH-
TaMH Ta BiJIBILyBaHHS CyJIOBHX 3aCiflaHb y PEeXuMI
BiJIeOKOH(epeHIlii, 0 J03BOJISIE PO3MIUPUTH CYIO-
BUIf 3aXUCT SIK HIKOJH paHime» [8, c. 266].

3abe3neueHHss OOMiHY JJOKYMEHTaMH Ta MPOBE-
JICHHSI CYJIOBUX 3aCiflaHb Yy peXHMi BiJieoKoH(e-
peHIIil cnpuse peanizaiii IpaBa JIIOJUHU Ha 3BEp-
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HEHHSA JO0 CyLy 3 METOI0 3aXHUCTy Il ITOPYLICHHMX
pas.

Bognowac Bci mi 3axoau HE BHPINIYIOTH YCIX
HaraJbpbHHUX TOTpeO.

Ykpaincbkoro ['eTbCeHCHKOI0 CIHIIKOI0 3 TIpaB
moauan y 2023 pouti Oyno 31iliCHEHO MOHITOPUHT
OCHOBHUX MpoOJeM, M0 MepeIKOIKAIOTh HOP-
ManbHii poOOTi CyJOBHX IHCTaHILIN Ta MEPEeUIKO-
KarOTh AOCTYITY IO IPaBOCY .

3a pe3ynbTaTamMu SKOro OyJ0 BCTAaHOBJICHO, IO
Ha MepIIOMy MICI €: «Ipo0eMu 3 eIeKTPOoIocTa-
YaHHSM CyIoBuX ycTaHoB (30%); moOBiTpsiHA TpH-
BOra, B TOMY YHMCIi HEMOXIMBICTh TOMACTH [0
MpUMIIIEHHS CyIy, 3pUBH CYJOBHX 3acilaHb, sIKi
BXKe po3nouanucs (25%); cuctemHi mpodiemMu 3
CJIEKTPUKOIO Y CYJIOBHX YCTAHOBAX 3 OJHOYACHUMHU
NOBITPSIHUMHU ~ TpuBOoraMu (20%); HEMOXKJIUBICTb
3B’s13aTHCA TeIe(OHOM 3 MPALliBHUKAMH anapary Ta
KaHuessapii cyny (15%); He MOBIZOMIICHHS PO CY-
JIOBE 3aCiflaHHsl BHACHIOK TmpobieM poOoTH
3B’ 513Ky (5%); He
npairroBaB cailT «Cynosa Biana» (5%)» [11].

OTxe, HAaBaKIMBIIIMMHU TPOOJIEMaMU Y JisliTb-

YkpromTy Ta MOOILIBHOTO

HOCTiI Cy[AIB TiJ 4ac Jii BOEHHOTO CTaHy, OKpiM
MOCTiIHUX OOCTpiNIiB y paiioHax 00HoBUX Nl € Ta-
KOX 1epe0oi 3 elIeKTPONOCTaYaHHSAM CYIOBHX Op-
TaHiB Ta 4YacTi MOBITPSHI TPUBOTH, SIKi MOTPEOYIOTH
eBaKyarlii Jiofiei 3 OyZIiBeNb CyIiB, BiAKJIaIeHHS
CYIOBHUX 3aCiJaHb.

BucHoBku. B ymoBax TpuBar4oro BiliChKOBOTO
KOH(QUIIKTY B YKpaiHi, 110 00yMOBJICHHI ITOBHOMa-
ClITaOHUM BTOPTHEHHSM POCiCBbKOi  deaepartii,
CyZOBa CHCTEMa KpaiHU 3ITKHYJIacs 3 YMCICHHUMHU
BUKJIMKaMH. BogHOYac BHECEHHS 3MiH JI0 J1F0UOTr0O
3aKOHOJABCTBA, 3aIPOBADKEHHS €IEKTPOHHOTO J0-
CTYIY JI0 CyIy, BUKOPUCTAaHHS 3aXHILEHUX 3aC00iB
3B 53Ky Ta €JIEKTPOHHOIO OOMiHY IpOLECyalbHUMH
JOKYMEHTaMH JO03BOJIMJIO YaCTKOBO BHPIIINTH
npodJeMy, 1110 BUHUKIIM Yepe3 BTOPTHEHHS POCiii-
ChKOI (enepartii.

Ha croronmHimHiii 1eHh HEBUPINICHUM ITHTaH-
HSIM 3aJIMIIA€THCS YacTe 1 TPUBAJE BiIKIIOUCHHS
CYIOBUX YCTaHOB BiJ €JIEKTPOIIOCTaYaHHs, HACIiA-
KOM SIKOTO € (pakTH4Ha 3yMHUHKA iX AISUIBHOCTI, IO
MPU3BOJIUTH J0 MOPYIICHHS TPOLECYANTbHUX CTPO-
KiB. 3a0e3revyeHHs: aBTOHOMHOI po0oTH cyay i
Yac BIJKIIOYEHHS €JIeKTPOSHEpTii CpusITUMe Bij-
HOBJICHHIO BIJTHOCHO CTaOULIbHOI POOOTH CYIOBOI

CHCTEMH Ta JO3BOJUTH 0co0i cBoeuacHo (6e3 3a-
TPUMOK Ta 3aTATYBaHHS) BIIHOBUTH CBOE TOpPYIIIE-
He MPaBO Ta peali3yBaTH CBOE KOHCTHUTYIIiiTHE Tipa-
BO Ha JIOCTYII JIO MPABOCY/IIS.

Jimepamypa

1. Koncruryuis Ykpainu y pefakuii cTaHOM Ha
9 kBiT. 2024 p. Bepxosna Pada Ykpainu. Kwuis:
Ilpaso, 2024.

2. IIpo mpaBoBHi pPEeKUM BOEHHOT'O CTaHy: 3a-
KoH Ykpainu Bim 12 tpaB. 2015 p. Ne 389. URL:
https://zakon.rada.gov.ua/laws/show/389-19#top
(mara 3BepreHHs: 09.04.2024).

3. Ilpo BHecenns 3min g0 po3ainy XII «IIpuki-
HIIEBI Ta TEPEXiJiHI TMOJI0XKECHH» 3aKOHY YKpaiHu
«[Ipo cymoyctpiii i cTaryc cyamiB» oo 3abesre-
YeHHS CTAJIOr0 (DYHKI[IOHYBaHHS CyIOBOi Biaaud B
Mepioj] BiZICYTHOCTI MOBHOBAKHOTO CKiIany Buioi
panu MIPABOCYIIS: 3akoH Ykpainu Bl
15.03.2022 p. Ne 2128-1X. URL: https://zakon.rada.
gov.ua/laws/show/2128-20#Text (maTa 3BepHEHHS:
18.04.2024).

4. 3akon Ykpainu «IIpo BHeceHHs 3MiH 10 Jie-
Ykpainu 11010
000B’S13KOBOT peecTparllii Ta BUKOPUCTAHHS CJICKT-
pOHHUX KabOiHeTiB B €auHIi cymoBid iH(poOpMaIini-
HO-TEJICKOMYHIKaIliifHii cuctemi abo i1 okpemiit
migcucreMi (Mogyni), mo 3abe3neuye 0OMiH JTOKY-
MeHTamMu» Big 29.06.2023 Ne 3200-IX URL:
https://zakon.rada.gov.ua/laws/show/3200-20#Text.

5. Pimennsa Koncruryniitnoro Cyny Ykpainu y
CrpaBi 32 KOHCTUTYI[IHHUM 3BEPHEHHSIM TPOMAJISIH
[Iponenko Paicu Muxonaieau, Spommenko [lominu
[leTpiBHM Ta iHIIMX TPOMAaIsAH MO0 ODImiitHOTO
TiyMaueHHs cTtareil 55, 64, 124 Koncturyuii Ykpa-
iHM (cripaBa 3a 3BEpHEHHSAMU XUTeNiB Micta JKOBTi
Boan) Bin 25 rpya. 1997 poky Ne 9-31/1997.

6. Cripasa "Golder v. The United Kingdom", 3a-
sBa  Ne4451/70, pimenns Bim 21.02.1975.
https://supreme.court.gov.ua/userfiles/media/oglyad
_prakt_kgs_1.pdf.

7. bananpka O.P. IlpaBo Ha moctyn o cyay y
€BPOIEHCHKIA CHUCTEMI 3aXWCTy MpaB JIIOAWHU.
Ilpaso i cycninecmeo, 2022 Ne 4. URL: https:/
elar.naiau.kiev.ua/server/api/core/bitstreams/cfb3a7
6¢-0a7c-46bd-b8e8-7126141426d3/content.

8. INopbanincekuii B.B., 3amans [.K. loctyn 10
MPaBOCYIIsl B YMOBaX BOEHHOTO CTaHy. FOpuouu-

SIKMX  3aKOHOJABYMX  aKTIB

82 FOpuovunuii sicnux 2 (71) 2024



IIIsauka B. IO.

Hull Haykoeutl enrexkmponHutl dcyprar. Ne 8/2022.
C. 263- 266 URL.: http://lsej.org.ua/8 2022/56.pdf.

9. 'pens H.M. TlpaBo Ha crpaBemjMBHH CYI:
Mpo0JIeMH JOCTYMHOCTI Ta MyOmigHOCTI. BicHux
Hayionanvnoeo ynisepcumemy Jlvgiecoka nonimex-
wika.  2015.  Ne825. C.132-137. URL:
http://nbuv.gov.ua/ujrn/ vnulpurn_2015_825_23 12.

10. Honogiap mpo IlpaBoBnagas. €Bponeiicbka
KOMicisl «3a JIeMOKpaTito uepe3 npaBo» (Beneyian-
cvbka komicist). YxBaneno Beneuilicbkoro Komiciero
Ha ii 86-My mieHapHoMy 3acizanHi (Benewis, 25—
26 6ep. 2011 poky). URL: https://www.venice.
coe.int/webforms/documents/default.aspx?pdffile=
CDL-AD(2011)003rev2-ukr.

11. 3Bit 3a pe3ynbraTamu MoHiTOpuHTY «Hac-
JIKM BOEHHUX Jil B cepi 3aXUCTy MpaB JIOAUHH,
JOCTYNy IO CYIOBOI CHCTEMH Ta HPABOCYIIS».
VYkpainceka [enbciHChbKa CIijika 3 MpaB JIIOJUHH.
2023. URL:  https://www.helsinki.org.ua/wp-
content/ uploads/2023/03/Naslidky-voiennykh-diy-
u-sferi-zakhystu-prav-liudyny-dostupu-do-sudovoi-
systemy-ta-pravosuddia-1.pdf.

12. Komapos B.B., Caxapa H.FO. IIpaBo Ha
CTpaBeIJIMBHI CYJOBUH PO3TIA Y IUBUIEHOMY CY-
JIOYMHCTBI1 HaB4y.1moci0. XapkiB: HalliOHAJIbHA
IOpuANYHA akazeMis ykpainu imeni S. Mynporo,
2007.42 c.

13. Kyunnceka O.I1., Il{urons O.B. IonsarTs Ta
3MICT AOCTYIy A0 HPaBOCYIAS B KPUMiHAJIBHOMY
npoueci YKpaiHu. BicHUK KpUMIHANbHO20 CYOOYUH-
cmea. 2019. Ne 3. C. 20-29. URL: https://vkslaw.
knu.ua/images/verstka/3 2019 KUCHYNSKA SH
CHYHOL.pdf.

14. Ilepenik cyniB, TepuTOpiasibHy MiACYAHICTH
SKUX Oylo 3MIiHEHO Y 3B’S3Ky 3 HEMOXKIUBICTIO
3IIACHIOBATH MPAaBOCYJS IMiJl YaC BOEHHOTO CTaHY
URL.: https://supreme.court.gov.ua/userfiles/media/
new_folder_for_uploads/supreme/rozporyadjennya/
Zagalna_tablica_sudiv_30_10_2023.pdf.

15. CmokoBuy M.I. 3piiicHeHHsT TpaBOCYIAs B
yMOBaxX BOEHHOTO CTaHy: /10 MUTaHHS 3aKOHOJaB-
yux 3MiH. Hayrosuil gicnux Yarceopoocvkozo Hayi-
onanvrozo Yuisepcurery, 2022. C. 450- 455.

References

1. Konstytutsiya Ukrayiny u redaktsiyi stanom
na 9kvit. 2024r. Verkhovna Rada Ukrayiny.
Kyyiv: Pravo, 2024.

2.Pro pravovyy rezhym voyennoho stanu:
Zakon Ukrayiny vid 12 trav. 2015 r. Ne 389. URL.:
https://zakon.rada.gov.ua/laws/show/389-19#top
(data zvernennya: 09.04.2024).

3.Pro  vnesennya zmin do rozdilu XII
«Prykintsevi  ta  perekhidni  polozhennya»
Zakonu Ukrayiny «Pro sudoustriy i status suddiv»
shchodo zabezpechennya staloho funktsionuvannya
sudovoyi viady v period vidsutnosti
povnovazhnoho skladu Vyshchoyi rady
pravosuddya: Zakon Ukrayiny vid 15.03.2022r.
Ne 2128-1X. URL: https://zakon.rada.gov.ua/laws/
show/2128-20#Text (data zvernennya: 18.04.2024).

4. Zakon Ukrayiny ‘“Pro vnesennya zmin do
deyakykh zakonodavchykh aktiv Ukrayiny shchodo
obov"yazkovoyi reyestratsiyi ta vykorystannya

elektronnykh  kabinetiv. v  Yedyniy sudoviy
informatsiyno-telekomunikatsiyniy  systemi  abo
yiyi  okremiy  pidsystemi  (moduli), shcho

zabezpechuye obmin dokumentamy vid 29.06.2023
Ne 3200-1KH URL: https://zakon.rada.gov.
ua/laws/show/ 3200-20#Text.

5. Rishennya Konstytutsiynoho Sudu Ukrayiny
u spravi za konstytutsiynym zvernennyam
hromadyan Protsenko Rayisy Mykolayivny,
Yaroshenko Poliny Petrivny ta inshykh hromadyan
shchodo ofitsiynoho tlumachennya statey 55, 64,
124 Konstytutsiyi Ukrayiny (sprava za
zvernennyamy zhyteliv mista Zhovti Vody) vid
25 hrud. 1997 roku Ne 9-zp/1997.

6. Sprava "Golder v. The United Kingdom",
zayava Ne 4451/70, rishennya vid 21.02.1975.
URL.: https://supreme.court.gov.ua/userfiles/media/
oglyad_prakt_kgs 1.pdf.

7. Balats’ka O.R. Pravo na dostup do sudu u
yevropeys'kiy systemi zakhystu prav lyudyny.
Pravo i suspil'stvo, 2022 Ned4. URL:
https://elar.naiau.kiev.ua/server/api/core/bitstreams/
cfb3a76¢c-0a7c-46bd-b8e8-7126141426d3/content.

8. Horbalins'’kyy V.V., Zadalya D.K. Dostup

do pravosuddya v  umovakh  voyennoho
stanu.  Yurydychnyy  naukovyy  elektronnyy
zhurnal.  Ne 8/2022. S.263- 266  URL:

http://Isej.org.ua/8_2022/ 56.pdf.

9. Hren’ N.M. Pravo na spravedlyvyy sud:
problemy dostupnosti ta publichnosti. Visnyk
Natsional'noho universytetu L'vivs'ka politekhnika.

FOpuouunuii sichux 2 (71) 2024 83



TEOPIA TA ICTOPIA AEPXKABU I TIPABA, MDKHAPO/IHE TTPABO

2015. Ne 825. S. 132-137. URL:
http://nbuv.gov.ua/ujrn/ vnulpurn_2015 825 23 12.

10. Dopovid’ pro Pravovladdya. Yevropeys'ka
komisiya «Za demokratiyu cherez pravo»
(Venetsians'ka komisiya). Ukhvaleno
Venetsiys'koyu Komisiyeyu na yiyi 86-mu plenar-
nomu zasidanni (Venetsiya, 25-26 ber. 2011 roku).
URL: https://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL-
AD(2011)003rev2-ukr.

11. Zvit za rezul'tatamy monitorynhu «Naslidky
voyennykh diy v sferi zakhystu prav lyudyny,
dostupu do sudovoyi systemy ta pravosuddya».
Ukrayins'ka Hel'sins'ka spilka z prav lyudyny.
2023. URL:  https://www.helsinki.org.ua/wp-
content/ uploads/2023/03/Naslidky-voiennykh-diy-
u-sferi-zakhystu-prav-liudyny-dostupu-do-sudovoi-
systemy-ta-pravosuddia-1.pdf.

12. Komarov V.V., Sakara N.YU.
na  spravedlyvyy  sudovyy

Pravo
roz-hlyad  u

tsyvil'nomu sudochynstvi: navch.posib. Kharkiv:
natsional'na yurydychna akademiya ukrayiny
imeni YA. Mudroho, 2007.42 s.

13. Kuchyns'ka O.P., Shchyhol’ O.V. Ponyattya
ta zmist dostupu do pravosuddya v kryminal'nomu
protsesi  Ukrayiny.  Visnyk  kryminal'noho
sudochynstva. 2019. Ne3. S.20-29. URL:
https://vkslaw.knu.ua/images/verstka/3_2019_KUC
HYNSKA_SHCHYHOL.pdf.

14. Perelik  sudiv, terytorial'nu pidsudnist’
yakykh bulo zmineno u zv"yazku z nemozhlyvistyu
zdiysnyuvaty pravosuddya pid chas voyennoho
stanu URL: https://supreme.court.gov.ua/userfiles/
media/new_folder_for_uploads/supreme/rozporyadj
ennya/Zagalna_tablica_sudiv_30_10_2023.pdf

15. Smokovych M.I. Zdiysnennya pravosuddya

v umovakh voyennoho stanu: do pytannya
zakonodavchykh zmin. Naukovyy  visnyk
Uzhhorods'koho  Natsional'noho  Universytetu,

2022. S. 450- 455.

84 FOpuouunuii éicnux 2 (71) 2024



IIIsauka B. IO.

Victoria Shvachka

ACCESS TO JUSTICE AS A COMPONENT OF THE RULE
OF LAW UNDER MARTIAL LAW

National Aviation University
Liubomyra Huzara Avenue, 1, 03058, Kyiv, Ukraine
E-mail: vshvachka@ukr.net

Purpose: to study the main challenges faced by a person in exercising his or her constitutional right of
access to justice under martial law and to identify the main ways of overcoming them Aspects
of exercising a person’s right of access to justice under martial law. Research methods: in the
course of preparing the article, the author used a system of philosophical, general scientific and
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the author wused the systematic and comparative legal methods of scientific research.
The structural-functional method made it possible to define more clearly the content of the concept
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the judicial system under martial law and explores the main ways of their solution;
establishes that the main unresolved problem today is the frequent and prolonged disconnection of judicial
institutions from the power supply, which results in the effective suspension of their activities,
which leads to the violation of procedural deadlines and which, in essence, constitutes
a violation of the principle of the rule of law.
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Memorw cmammi € O00CHIONHCEHHA AOMIHICMPAMUBHO-NPABOBUX 3acad OinbHOCmi Y0 €kmis, o
3a6e3neuyioms  0epocagHy peccmpayilio peuosux npas Ha 00 °cKmu Hepyxomoz2o mauna, wjo 0y0ymo
cnopyoxceni 6 manubymuvomy. Memoou 00CnioyHceHHA: OOKYMEHMANbHUU AHANI3, Y3A2ANbHEHH Npagosoi
inpopmayii. Pezynomamu: y cmammi po3KpUmMo aOMIHICPAMUBHO-NPAGOSUll cmamyc cyb €kmis, wo
3a0e3neuyroms NpPoGedeHHs 0epICcasHoi peccmpayii peyosux npag Ha 00 €Kmu HepyXomo2o Mauna, sKi
0y0ymb cnopyodiceni 8 MatlOymHbOMy — HOMApiyca ma O0epiHCABHO20 Peecmpamopa npas, K cyd €kmis
AOMIHICMPAMUBHO-NPABOBUX 8IOHOCUH. BiOnosiono 0o okpemux nonodxcens cmammi 8U3HaA4eHi 0cooaU80CHI
cmamycy ma MNOGHOBAJICEHHA HOmMApiyca 1 0epicasHoco peccmpamopa wjooo RumaHv 30iUCHeHHs
nosHosadxicenb y cghepi OepoicasHoi peecmpayii npas, 30Kkpema niod yac 30ilCHEHHS pPeecmpayiiHo2o
NPOBAOIICEHHS U000 OEePIHCABHOT peecmpayii npag Ha 00 €KMuU HePyxomo2o MalHa, wo 6y0yme cnopyo0X’ceHi
6 MAauOYmMHbOMY, d MAKONC 3 AKYEHMOBAHO Y6acy HA O0COONUBOCHAX NOBHOBAJICEHb HOmapiyca ma
0epocasnHo2o0 peccmpamopa, AKUMU 0epiHcasa YNOGHOBANCUNA X HA GUKOHAHHA GIONOGIOHUX (QYHKYIU, a
MaKooic mi, Wo GUIHAUEHI 3aKOHOOABCTNEOM, 3405 30IUCHEHHS 8 MEeJHCAX HAOAHUX NOBHOBANCEHb, 3 MEMOI0
3abe3neyeHHsi HAOAHHA AKICHUX —AOMIHICMPAMUBHUX NOCAye Ola peanizayii  2poMaosHamMu  C80iX
eapanmosanux npas. ooamkogo 38epHYmMoO  y6acy HA  3A2ANbHO-MEOPEeMUYHUX NPUHYUNAX, SKI
3acmoco8yromscs 00 cyb’€kmie adMIHICMPAMUHO-NPABOBUX GIOHOCUH, MA POib YUX NPUHYUNIE Ni0 Hac
30TlICHEHH HOMAPIyCOM Ma OepIHCABHUM DEECPAMOPOM CE0IX NOBHOBANCEHL DE3N0CEPEOHbO 8 MOMEHM
npogedeHHs 0epicasroi peecmpayii npas Ha 00 €Kmu HepyxomMo2o MAalHa, wo 0y0ymb CHOPYOI’CEHI Y
MAubYymHbOMY Ma OOMPUMAHHA 3AKOHO0ABCMBA NIO 4AC KONHCHOI CKIA080I peeCmpayiiino20 NPo8AONCEHH .
Taxookc eusnaueno, wo nio 4ac 30iliCHeHHs, HAOAHUX OePIHCABOI0, NOBHOBANCEHb HOMAPIYCU MA 0epIHCABHY
peecmpamopu OOMPUMYIOMbCA 3a2ATbHUX 3ACA0 0ePICAGHOI peecmpayii pevosux npas Ha HePyxome MatiHo
ma ix obmsdcenb i MAlOmMb NOBHOBANCEHHS 30LUCHIOBAMU GIONOGIOHI Oil Y GION0GIOHIU THGOpMAYIUHIl
cucmemi (peecmpi) — be3nocepednvbo 6 JlepicasHomy peecmpi peuosux npas Ha nepyxome matino. Taxoor
BUZHAYAIOMBCA  0COOIUGOCI  AOMIHICMPAMUSHO-NPABOGO20 CMAMYCY HOMApiyca ma  0epicagHO20
peecmpamopa 6 AOMIHICMPAMUEHO-NPABOBUX BIOHOCUHAX MA 06e3n0cepedHbo Yy 63AEMO0Il 3 THUUMU
yuacuukamu (cyb’exkmamu) nio uac 30UUCHEHHA peccmpayiiinoco NPOBAOINCEHHT W000 NPOBEeOeHH s
depoicagHoi peecmpayii pevosux npas Ha 00’€KmMuU HePyXomMo2o Mauna, sAKi 0yO0ymv CHOPYOJicCeHi 6
maubymuvomy. /Jo0amroso 36epHymo yeazy Ha Npagosull Cmamyc QIisudHux ma 0puoudHux ocio, sKi
36epmaiomvcsi 00 HOMapiyca ma O0epicagHo20 peccmpamopa 3a peanisayicio ceoix npas. Busnaueni
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nepesazu ma HeOOMKU aAOMIHICMPAMUEHO-NPABOBO20 Pe2YNIO8AHHA PEECMPAYiiHOi JianbHOCMI HOMAapiycie
ma 0epicasHux peccmpamopie nio uac 30iUCHEHHST PecCmpayilinoco NPOBAOJICEHHS WO000 NPOBeOeHH
OeparcasHoi peecmpayii peyosux npae HA 00 ’€KMU HePYXOMO20 MalHd, sKi 6y0ymb CnopyodiceHi 6

MAubYymHbOMY.

Kniwouoei cnoesa:

cy0’ekm  aOMiHicmMpamueHo20 Npasa;

AOMIHICMPAMUBHO-NPABOBL  BIOHOCUHIL,

AOMIHICMPAMUBHO-NPABOGI 3acadu; CyO €Km aOMIHICMPAMUBHO-NPABOBUX BIOHOCUH, 0EPIAICABHA PeECMPAYis
npas; HOMapiyc, 0epICAGHULL peECmpamop; MauOymHuii 00 '€Km HepyXomocmi.

IHocTanoBka mpodiaeMu Ta i AKTYAJBHICTh.
CyuacHa mpaBoBa JEMOKpaTH4Ha JiepXaBa iCHY€
JUIS JIRoNIel 1 3000B’s3aHa 3a0€3MEUUTH TPOMaIsi-
HaM CHCTEMY NPaBOBHUX, COLaIbHUX Ta EKOHOMiY-
HUX CTaHJIapTiB KOM(OPTHOrO Ta MaKCHMAJIbHO
0e3MeYHOro0 MPOXKUBAHHS 1 ONIArONPHUEMHUX YMOB
Ta TMpaBWi JJId 3alHHATTS Oi3HECOM, IO HAJAIOTh
MOKJIMBICTD BiI4yBaTH cebe YaCTUHOIO CYBEPEHHOI
1 HE3aJIeKHOI, EKOHOMIYHO-PO3BUHYTOI, JIEMOKpa-
TUYHOI, COIIAJIbHOI, TPaBOBOI JepxkaBu. BkazaHoro
HEMOXKITUBO JJOCSTTH 0€3 HAIEKHOTO TapaHTyBaHHS
Ta HaJIfHOT OXOPOHU MpaBa BIACHOCTI.

[IpoGyiemMa rapaHTyBaHHS IpaBa BJIACHOCTI € Bi-
YHOIO, Ta BUHUKA€E OJJHOYACHO 3 BUHMKHEHHSM IIe-
pIIMX JepXaB, € aKTyalbHOI 1 B yMOBax ChOTO-
JICHHsI, 0OCOOJIMBO B peayiisix BilHM ais YKpaiHu, i
0e3 Oyab-IKOTO CYMHIBY 3aJMIIUTHCS aKTyaJlbHOIO
1y MalitOyTHhOMY.

[NocriiiHi 3MiHHA 5Ki BiIOYBalOTHCS B TIPABOBOMY,
€KOHOMIYHOMY, COIiaJIbHOMY Ta 3BUYaiHO TOJITH-
YHOMY JKHTTI KOXKHOT'O TPOMAJSTHUHA Ta CYCIILIBCT-
Ba B IIIJIOMY, O€3MOCEepPEIHBO BIUIMBAIOTH HA IPaBO-
By CHCTEMY, 1 K BUIA€ThCS YKpaiHa HE € TOMY BH-
KITFOUCHHSIM.

JlepxaBa Juisi JOCSTHEHHS IIJIEW MIOA0 HaJexk-
HOTO piBHsI 3a0€3MeueHHs NpaB Ta 3aKOHHUX 1HTe-
peciB rpoMajisiH, 3MIMCHIOE BOXKINBI peopMHu, sKi
CIpsMOBaHI Ha TIOBHOIIHHE JIOTPUMaHHS ycima
JEpKaBHUMH 1 MPUBATHUMHU 1HCTHUTYIISIMH TIPHH-
IIUITy BEPXOBEHCTBA IpaBa, JEMOKPATHYHOTO YCT-
POIO Ta TOMiHYBaHHSI IIpaB JIOAWHH HaJ MyOJiYHHU-
MU IHTEpecaMH Aep>KaBH.

BaxuBy cxoanHKy, SIK OKpeMy CKJIaJIOBY Ipa-
BOBOi CHCTeMH YKpaiHu, CTAaHOBUTH cdepa aepikKa-
BHOI peecTpalii pedoBUX MIPaB HA HEPYXOME MaKlHO
Ta iX 00TshKeHb. JlepikaBHa peecTpallist pas, B TO-
My YHCIIi Ha MallOyTHI 00’ €KTH HEPYXOMOT'O MaiiHa,
€ BaOXJIMBAM  YUHHUKOM  aaMiHICTPaTHUBHO-
MPaBOBHUX BIJIHOCHMH Ta JiSUIbHOCTI IIOB’S3aHHUX
cy0’extiB. Horapiycu Ta jgepkaBHI peecTpaTopu

BUCTYIAIOTh BijJl IMEHI Jiep)KaBW, SK IMOBHOIIIHHI
Cy0’eKTH aIMiHICTPaTUBHO-TIPABOBUX BiJHOCHH,
MOCepEeHUKAMHU Y PEECTpaliifHOMY MPOBaKEHHI
Ta TapaHTYIOTh BipOTiAHICTH BUYMHEHUX Hid. Tomy
BiJl HAJEXHOTO MPaBOBOTO, HOPMATHUBHOTO Ta Op-
TaHi3allifHOTO  peryJaioBaHHA  aJMiHICTPATHBHO-
MPaBOBOTO CTaTyCy HOTapiyca Ta JEp>KaBHOTO pe-
ecTparopa 0e3mocepeiHbO 3aNeKUTh SKICTh Ha/laH-
Hs BIAMOBITHUX aIMiHICTPATUBHUX TOCIYT, IPUBa-
ONMMBHIA IHBECTHLIIMHUN KIIIMAT, SIK JUIs BHYTPIIIHIX
TakK 1 JJIs 30BHIIIHIX IHBECTOPIB.

[TutanHs nepxaBHOI peecTpallii peyoBUX IpaB
Ha O0’€KTH HEPYXOMOro MaiiHa, mo OyAyThb CIIO-
PYy/UKEeHI B MallOyTHROMY, HACTUILKU OaraTorpaHHi,
IO KOKHE 3 HHUX MOTpedye OKPEeMOro HayKOBOTO
JTOCITI/PKEHHS, 30KpeMa MUTaHHS aIMIHICTPATUBHO-
MPaBOBOTO CTAaTycy HOTapiyca Ta Jep>KaBHOTO
peecTpaTopa y BKa3aHOMY peEeCTpaLiiHOMY IIpo-
Ba/DKCHHI. BaIIMBUM € BHW3HAuUEHHS aJMiHICTpa-
TUBHO-TIPABOBOTr'0 CTaTyCy HOTapiyca Ta JAep>KaBHO-
TO peecTparopa, iX Miciie Ta poJjb, 30kpema y chepi
JIepaBHOI peecTpalii npas, Ha 00’ €KTH HEPYXOMO-
ro MaiiHa, o OyAyTh CIIOPYIXKEH]I B Maii0yTHEOMY.

AHaniz mocaimkenb i myOJaikauniii 3 mpooJie-
mu. [lutanHIO BUpIIEHHIO aAMIHICTPATHBHO-
NPaBOBOTO CTAaTycy HOTapiyca Ta Jep>KaBHOTO
peectparopa, iX Miclie Ta pollb, 30KpeMa y chepi
JIepKaBHOI peecTpalii npas, 3BepTalH CBOIO yBary
BUEHI, cepel] HUX HAWOUIBIIMKA BKIAL y JO-
ClHipKyBaHy — Temy  3poOwim  B. ABep’sHOB,
C. Andropo, 1. boporin, C.Bimsirpkuii, B. Boporkoga,
A.T'yk, M. Honrorionosa, JI Koxypa, L Kosiaues, A. Kymm,
1O.Jlereza, B.Mamyk, KMemmik, O.Mypamus,
I. Herzopos, B. Hikitin, H. O0ymna, JI. Porau,
51. PomaHIOK, A. Comnonap, O. XaputoHoBa,
C. lonreHnko, €. KOpkosa 1a iH.

VY cBoto 4epry, NaHUi BUKIWK MOTpedye rimobo-
KOT'0 IIEPEOCMHUCIICHHS Ta 3’SICYBaHHS aJMIiHICTpa-
THUBHO-TIPABOBOT'O CTaTyCy HOTapiyca Ta JiepKaBHO-
ro peectparopa, K CyO’ €KTIB aJMiHiCTPATHBHO-
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MPaBOBUX BIAHOCHH T Yac MPOBEIACHHS IeprKaB-
HOI peecTpatii mpaB Ha 00’ €KT HEPYXOMOTO MaifHa,
mo Oyne cropymKeHHH B MalOyTHBOMY, B KOH-
TEKCTI aJIMiHICTPaTUBHO-TIPABOBHX BiTHOCHH.
Mera craTrTi mojsrae B TOMy, o100 Ha OCHOBI
KOMILJIEKCHOTO aHajizy TEOPETUKO-
METOAOJIOTIYHUX 3acajl, HOPMATUBHUX OCHOB, IIO-
JIO)KEHb aJIMIHICTPaTUBHOTO IIpaBa, IMO3UIH Bue-
HUX 3 aJAMIiHICTPATHBHOTO MpaBa Ta iHIINX ramy3en
HAyKH, 1 MPaKTHKH AisUIBHOCTI HOTapiyciB Ta Aep-
KaBHUX PEECTPATOPiB CPOPMYIIOBATH HMOHATTS Ta
PO3KpUTH  O3HAKH
CTaTycy HOTapiyca Ta Jep>KaBHOTO PEeCTpaTopa, siK
Cy0’€KTiB aJMiIHICTPaTUBHO-TIPABOBUX BiTHOCHH,

aJIMiHICTPaTHBHO-TIPABOBOTO

30KpeMa IIiji 4yac MpOBEACHHS JCp>KaBHOI peecTpa-
uii mpaB moJ0 MailOyTHBOrO 00’€KTa HEPYXOMOTO
MaiiHa, K 00’ €KTa aJIMiHICTPaTUBHOTO MpaBa.

Buxnaa ocHOBHOro mMartepiany J0CTiIzKeHHsI.
CTpiMKHH PO3BHTOK Ta MOMYJISIpU3AIisl aJMiHICT-
paTUBHO-TIPAaBOBOT HAYKH 3aKJalae B co0i ompalio-
BaHHsI Ta YTOYHEHHS 3MICTy, TiJ 4ac 3aCTOCYBaHHS,
BiJINIOBITHUX OCHOBHUX BU3HAUYCHb, SIKi XapaKTepH-
3YIOTh Ta OOIPYHTOBYIOTh TIEPIIOUEPTOBY CYTHICTb,
a TaKOX BH3HAYAIOTh OCOOJIHMBOCTI MPABOBITHOCHH,
[0 BPETyJIbOBaHI BiJIMOBIIHUMU HOPMaMH aJIMiHi-
CTPAaTUBHOTO TIpaBa.

Bapro 3a3HaumnTH, 10 TEPMiH «aaMiHICTPaTHB-
HO-TIPaBOBI 3acajJi» 3aCTOCOBYETBCS Yy CydYacHid
IOpUANYHIN HAYKOBIH JiTepaTypi A periaMeHTO-
BaHOTO Ta YIiTKOTO (OPMYIIOBAHHS BiATIOBIIHUX
HampsiIMKiB  a00 OUIXiB - peamizamii
MPaKTUYHUX JTOCIIIKEeHb, 30KpeMa 1010 aAMiHICT-
PaTUBHO-TIYOJIIYHOI AiSUTBHOCTI Ta JisUIBHOCTI Bij-
MOBIAHUX CYO’€KTIB BJIaJHUX TIOBHOBXKEHb YU
Cy0’€KTIB aIMiHICTPaTUBHO-TIPABOBUX BiIHOCHH.

Sk 3a3Hayae JOKTOp FOPHIUYHHX  HayK
B.B. HikiTtin mix 3acajamu, B Tiepiry 4epry, rnepes-
0a4aeThCsi OCHOBA YOTOCh BaKJIMBOTO, T€ HAa YOMY
IPYHTY€ETBCS Ui 0a3yeThbes 1O HEOyAb, IO Ma€ To-
3a4eproBe 3HAYCHHS; IO ApYyre — PO3YyMIETHCS SIK

HAaYKOBO-

TOJIOBHE TIOJIOXCHHS, OCHOBHUU TNPHUHIMII Ta MO-
JIeNTb TIOBEMIHKY;, 1 B TPETE — BiJMOBIAHUN CHOCIO
JIOCSATHEHHSI METH Yepe3 BiJIOBITHUN METOJT 3Jiiic-
HEHHS Y4 3aCTOCYBaHHS YOT0-HeOyIb.

Skuro nmpoanaizyBaTH NOHSATTS aJMIHICTPATHB-
HO-TIPABOBUX 3acajl B 3arajbHOMY PO3YMiHHI, TO
MOJXKJIUBO X OXapaKTepU3yBaTH, SIK IEBHY CYKYII-
HICTh aJIMIHICTPATHBHO-TIPABOBUX HOPM (TICBHUX

MpaBWJ TIOBEMIHKH), SIKI BH3HAYalOTh OCHOBHI
NPUHINIY, 3aBIaHH, (OPMHU Ta METOIU PO3BUTKY
HOPMOTBOPYOi 1 pO3MOPAMYOi MisITFHOCTI cy0’€KTa
BJIaHHX IIOBHOBa)keHb [1].

3acamu aAMIHICTPATUBHO-TIPABOBOTO PETYJIIO-
BaHHsI IisUIBHOCTI HOTapiyca Ta Jep>KaBHOTO PEECT-
paTopa — lie¢ BUXiJIHI, (yHIaMCHTaJbHI 11€i, 1110
KOHIIGHTPYIOTh Y CO01 AOCSTHEHHS HAYKH Ta MpaK-
TUKH, BTUIIOIOTH IHTEPECH CYCIiNbCTBA Ta TpoMa-
BUKOHYIOTh  (YHKLIIO HOPMaTHBHO-
MPaBOBOTO OPIEHTHPY MiJ Yac 3AIMCHEHHS Lilec-
PSAMOBAaHOTO BIUIMBY HOPM  aJMiHiICTPaTHBHOTO

ISSHUHA,

npaBa Ha CYCHUIbHI BiJHOCHHH, IIO BUHUKAIOTH Y
cepi DisUTBHOCTI HOTapiyca Ta JACPKaBHOTO PEECT-
paropa 3 MeTOl0 3a0e3ledYeHHs PaBOBUX Ta Opra-
Hi3aliMHUX YMOB peatizailii mpas, cBOOOJ 1 BHKO-
HaHHSA 00OB’SI3KiB yYaCHUKaMH, 30KpeMa aJMiHiCT-
paTUBHO-TIPABOBUX BiHOCHH, €)EKTHBHOTO (YHK-
[IOHYBaHHS IHCTHTYTIB HOTapiaTy Ta Jep>KaBHOI
peecTpallii paB, Ha sKi MOKJIaJAeHO 000B’SI30K MOC-
BiJJUyBaTH MpaBa, a TaKOXK (HaKTH, [0 MAIOTh IOPH-
JUYHE 3HAYCHHS, Ta BUMHATH iHIII HOTapialbHi Ta
peecTpalliiiai aii, nepeadadyeHi 3aKOHOJABCTBOM, 3
METOIO HaJIaHHA iM IOPUIUYHOI BipOT1IHOCTI Ta Iy-
OJiYHOrO BU3HAHHSI.

AMiHICTpaTUBHO-TIPaBOBI 3acaall Jep:KaBHOI
peectpanii mpaB Ha 00’€KTH HEPYyXOMOro MaiiHa,
o OyAyTh CHOPYIKEHI y MalOyTHROMY B 3aralib-
HO-TEOPETUYHOMY PO3YMiHHI HE BCTaHOBIIOIOTHCS
crenianbHuUM 3aKOHOJABYNM HOPMAaTUBHO-
MIPaBOBHM aKTOM, a came 3akoHOM Ykpainu «lIpo
rapaHTyBaHHS PEUOBHX NpaB Ha 00’€KTH HEPYXO-
MOTO MaifiHa, M0 OyIyTh CHOPY/DKEHI B Maii0OyT-
HBOMY» [2] Ta MICTUTH BiJICHJIaHHS Ha iHIII HOpMa-
TUBHO-TIPABOBI aKTH.

Tak, 30kpema MoBa Hae mpo 3aKoH YKpaiHu
«IIpo nepkaBHY peecTpalilo PedOBUX IpaB HA He-
pyxome MaifHO Ta iX OOTSDKEHBY, SIKHIl BCTAHOBJIIOE
aJMiHICTpAaTHBHO-TIPABOBI 3acajyl Jep:KaBHOI pe-
ecTpauii pe4oBHX MpaB Ha HEPyXOME MaiiHO Ta iX
0OTSKEHB, a TAKOXK TTOBHOBAXKCHHS Jep)KaBHUX pe-
€CTPATOpiB Ta HOTApiyCiB, B TOMY YHCJi BCTaHOB-
JIIO€ BIAMOBIAHI YperyiboBaHi 3acaly aaMiHiCTpa-
THUBHO-TIPABOBOI MisUTHHOCTI MiJl 4ac peecTpariiiHo-
ro MPOBAIKECHHS 3 00’ €KTaMH HEPYyXOMOTO MaifHa,
110 OyayTh CHIOPY/IKEHI B MaiiOyTHROMY. Bapto 3a-
3HAYUTH, IO [EeH 3aKOH PETyIIO€ BiTHOCHHH, IO
BUHUKAIOTH y cepi JepKkaBHOI peecTparlii peyoBrux
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MpaB Ha HEPYXOME MaiHO Ta iX OOTSKEHb, 1 CIIpA-
MOBaHUI Ha 3a0€3MEYEHHS BU3HAHHS Ta 3aXHUCTY
JeprKaBOIO TakuXx mpas [3].

VY Toi1 ke Yac yMOBH, MiJCTaBU Ta MPOIEIyPY
MIPOBEACHHS NIepyKaBHOI peecTparllii mpaB Ta KOHK-
peTu3oBaHi [Iii y peecTpaliifHOMy NpOBaKEHHI
Jiep’KaBHUX PEECTPaTOpiB/HOTapiyciB BU3HAYEHO Y
[opsinky nepxaBHOI peecTpamii pedoBUX NpaB Ha
HEpyXoMe MaiiHO Ta iX OOTSDKEHb, 3aTBEPIKECHOTO
nocranoBoro Kabinery MinicTpiB VYkpaiHu Bix
25 rpynns 2015 poxy Ne 1127 «IIpo nepxaBHy pe-
€CTpAIlil0 PEYOBUX IMPaB HA HEPYyXOME MalHO Ta ix
00TshKeHBY [4].

Yacruna nepma cratti 3 3akony Ykpainu «IIpo
JiepKaBHY PEECTpaLlil0 pEUOBHUX MPaB Ha HEPYXOMeE
MaifHO Ta iX OOTSKeHb» BH3HAYa€ 3araybHi 3acaju
Jiep KaBHOI peecTpallii peuoBHUX MpaB Ha HEPYXOME
MaiHO Ta iX OOTSHKEHb, B TOMY YHCHI 1 IIOJO0 Jlisi-
JBHOCTI JIep)KaBHUX PEECTPATOpPiB Ta HOTAPiyCiB,
SIK1 37[1ICHIOIOTH BIIOBIIHI peecTpamiiHi mii.

BiamnoBigHo 10 MOJI0XKEHh YNHHUX HOPMATHUBHO-
MPaBOBHX aKTIB YKpaiHH, a TAKOXK MO3HUIIiT HAYKOB-
1iB, IEpPYKaBHUIN peecTpaTop/HoTapiyc — Iie myOomiy-
Ha ocoba 31 crnenudiYHUM aaMiHICTPAaTUBHO-
MIPaBOBHM CTaTyCOM, IO BiAMOBigae KBasi(hikailiii-
HMM BHMOTaM, 110 BCTAHOBJIEHI BIANOBIAHHUMHU HO-
PMaTUBHO-TIPAaBOBUMH aKTaMH, Ta 3TiIHO 13 3aKo-
HONAaBCTBOM  YKpaiHW  HaJieHa  MyOIJliyHO-
BIIQ/IHIMHU TIOBHOBXXEHHAMH Yy cepi 3miiCHEHHS
JepkaBHOI peecTpauii mpaB, B TOMY YHMCIi Ha
00’€KTH HEPyXOMOTOo MaiHa, siKi OyIyThb CIIOpY-
JDKEHI B MailOyTHEOMY, Ta 0€3M0CepeHRO peai3ye
JiepKaBHY PEECTpaLilo MpaB NUIIXOM BHUKOHAHHS
MIEBHUX TIPOIECYyabHUX IMyOIiYHUX Aiid (3MIHCHIOE
peecTpalliiiHe MPOBa/HKEHHS) Ta 3aCBiAUYEHHS TaKHUX
Il y crielianbHO CTBOPEHIH IMyONIivHii, nepxaBHii
indopMmariiiHiii cucremi (peectpi) — epxaBHOMY
peecTpi peYoBUX IpaB Ha HEPYXOME MaitHO.

B 1poMy KOHTEKCTiI BapTO 3BEpHYTH yBary Ha
no3uuito npogecopa B.B. I'anyHbka, sikuil y cBoix
Mparsix 3a3Havae, M0 BiJIMOBIIHI O3HAKH MisTEHOC-
Ti HOTapiyCiB Ta AEp)KaBHUX pPEECTPAaTOpiB BiJo-
OpakaloTh i7Iet0 BEPXOBEHCTBA 3aKOHY — (pyHIame-
HTaJIbHY CKJIaJ0BY NPUHIMITY 3aKOHHOCTI, HiAIpy-
HTSl ICHYBaHHSI TPaBOBOI JEpKaBH, MISUTBHOCTI ii
oprasiB. lle o3Hauae, 1110 Cy0’ekTH MyOJiYHOI aj-
MiHicTparii 3000B’s13aHi IPH 371 ICHEHH]I OYIb-TKHUX
Jii CyBOpO ITOTPUMYBATHCS 3aKOHOJABCTBA YKpai-

HU, JiSITH BHKIIOYHO BIAMIOBIAHO 10 Apyroi dop-
MYJIH TIPaBOBOTO PETYJIIOBAaHHS «3a00pOHEHO BCe,
KpiM TOTO, IO TIPSIMO JO3BOIIEHO 3aKOHOM» [5].

OTXe, OIHIEIO 3 TOJIOBHUX O3HAK HOTapiyciB Ta
JIep’)KaBHUX PEECTPATOPIB MpaB AK CyO’€KTIB aaMi-
HICTPaTHBHOTO IpaBa € Te, 10 BOHU MOBUHHI JTisITH
B MEXax, BU3HAYCHUX 3aKOHOM, a caMe BiAMOBiIHO
JI0 TIpaBWJI MPABOBOTO PETYJIOBaHHS «3a00pPOHEHO
BCE, KpIM TOTO, IO MPSAMO JO3BOJICHO 3aKOHOM,
OCKIJIbKM HaJiJIeH] MOBHOBAKCHHAMH TPEICTABIIS-
TH 1HTEPECH JepKaBU Ta CYCIILCTBA B I1JIOMY.

[Noganpmioro 03HAKOI HOTapiyca Ta JepXKaBHO-
r0 peecTpaTopa € Te, 10 BOHU MAalTh CHEIialbHI
aJIMiHICTPAaTHBHO-TIPABOB1 TOBHOB&KEHHS, TOOTO
BOJIOIFOTh 3aKOHHUMH TpaBaMu, 000B’s3KaMH, Tra-
PaHTIsIMH, SIKi HQJIAI0Th IM MOXJIUBICTh 3/IHCHIOBA-
TH peEecTpalliiiHe MPOBA/KCHHS, BCTAaHOBIIIOBATH
(hakTH, sKi MalOTh 3HAUCHHS JJIs ICP>KABHOI PeecT-
pamii mpaB Ta 3acBiguyBaTH BIiAMOBIAHI (akTH,
HUISIXOM BHEceHHsI iHpopmanii 1o [epkaBHoro pe-
€CTPY PEUOBHX MPaB HA HEPYXOME MaiHO.

Bigmogigao a0 crarti 3 3akony Ykpainu «IIpo
HOTapiaT» HOTapiyc — e YIOBHOBaXKEHA JAEPKABOIO
¢diznuHa 0c00a, sika 3IIHCHIOE HOTapiaJibHY JisIb-
HICTh Yy Jiep>KaBHil HOTapiallbHill KOHTOPI, IepiKaB-
HOMY HOTapiaJlbHOMY apXiBi a00 He3aJeXHy IpO-
(eciliHy HOTapiadbHY HisIIBHICTH, 30KpeMa TOCBiI-
4ye MpaBa, a TaKOX (DakTH, 0 MAIOTh IOPHIMYHE
3HA4YeHHsI, Ta BUMHSE iHINI HOTapiaNbHi Jii, mepen-
OaveHi 3aKOHOM, 3 METOI0 HAJIaHHS iM FOPUIUYHOT
BipOTiHOCTI.

Hotapiycom mMoxe OyTu TpoMaisiHUH YKpaiHH,
SKOMY TIPHCY/DKEHO CTYIiHb BHIIOT IOPUINYHOL
OCBITH HE HW)KYE MaricTpa, sIKHH BOJIOJIE JIepiKaB-
HOI0 MOBOKO BIJNOBITHO 1O PiBHS, BU3HAYEHOTO
3akoHoM Ykpainu «IIpo 3a0esneueHns ¢yHkuio-
HYBaHHSl YKPAalHCBKOI MOBHM SIK J€p>KaBHOI», Mae
cTax poboTH y chepi mpaBa He MEHII SIK IITICTh PO-
KiB, 3 HUX IIOMIYHHUKOM HOTapiyca abo KOHCYJIbTa-
HTOM JIep>KaBHOI HOTapiaJIbHOi KOHTOPU — HE MEHIII
AK TpPH POKHM, CKJIaB KBaliQpikamiiHui icmuT i
OTpPHMaB CBiZIOLTBO MPO MPaBO HAa 3aHHSITTS HOTa-
piansHOIO AistmbHicTIO. He Moxke OyTu HOTapiycom
ocoba, fKa Ma€ CyIuUMICTb 3a BUYMHEHHS 3JI0YHMHY,
SKIIO TaKa CyJUMICTh He ToramieHa abo He 3HATa y
BCTAaHOBJICHOMY 3aKOHOM MOPSAKY (KpiM pealiri-
TOBaHOI 0co0M), 0c00a, iE3NATHICTE IKOT 0OMexKe-
Ha, a00 0c00a, BU3HAHA HEIi€31aTHOO [6].
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VY cBoro gepry BimmosimgHo Mo cratTi 10 3akonHy
VYxkpainn «lIpo nepkaBHy peecTpariifo pedoBHUX
IpaB Ha HEPyXOMe MaiHO Ta iX OOTsHKEHb» JepiKa-
BHHM PEECTPATOPOM €:

- TPOMaJTHAH YKpaiHu, KU Ma€ BHUIILY OCBITY
32 CHCIaJBHICTIO IPaBO3HABCTBO, BiJIIOBIAE
KBaJiiKaliifHUM BUMOTaM, BCTaHOBJIEHMM MiHic-
TEpPCTBOM IOCTHLIT YKpaiHu, Ta mepeOyBae y Tpy-
JIOBUX BiIHOCHHAX 3 Cy0’ €KTOM JAEP)KaBHOI peecT-
pauii mpas;

- HOTapiyc;

- Iep>KaBHUH, MPUBATHUI BUKOHABELb — y pasi
HaKJIaJCHHS/3HATTS TaKUM BUKOHABIIEM apellTy Ha
HEpyXOMe MaiHO IMiJl 4Yac MPUMYCOBOTO BUKOHAHHS
pillieHb BiIIOBIAHO /10 3aKoHY [3].

JlepxaBHUI peecTpaTop MOBHMHEH BiJIIOBiIaTH
BCTAQHOBJICHUM Haka3oM MIHICTepCTBa IOCTHIIIT
VYxpainu Big 29 rpynns 2015 poky Ne 2790/5 «IIpo
BPETYJIIOBaHHS BiJJHOCUH, TOB’A3aHUX 31 CTaTyCOM
JIep>KaBHOTO PEECTPATOPay, 3apeecTpoBaHUM y Mi-
HicTepcTBI toctumii  Ykpaimm Big 31 rpynHs
2015 poky Ne 1667/28112, kBanidikaiiiitHumM BUMO-
ram, 30KpemMa JUIsl JIep)KaBHUX PEECTPaTOpiB IMpaB
Ha HEpyXoMe MaiHO, KpiM BHMOT, Tepen0adyeHnx
3akonoMm Ykpainu «lIpo aepxkaBHy peecTpailiro pe-
YOBHX IPaB Ha HEPYXOME MAifHO Ta iX OOTSKEHBY,
30KpeMa TaKWM BHMOTaM: CTax pobotu y cdepi
MpaBa He MEHIIIe TPHOX POKiB abo Ha TMocaji Jep-
YKaBHOTO PEECTpaTopa Yd Ha iHIIIN MOocaji, o Ie-
penbavyae BUKOHAHHS (YHKINH IEP>KaBHOTO PEECT-
paropa, He MEHILE OJHOTO POKY; YCIIIIHE MpPOXO-
JOKEHHS CTIelialbHOI IMePEeBipKH JisUTBHOCTI JIeprka-
BHOTO pPEeCTpaTopa, 30Kkpema B Jlep:kaBHOMY peec-
Tpi peYOBUX IIpPaB HAa HEPyXOMe MailHO (s aep-
JKaBHUX PEECTPATOPIB, MIOAO SKUAX BIAMOBITHO 1O
3aKOHOJIaBCTBA IMPOBOJAMIIACS BIiZINOBIJHA TEPEBip-
ka) [7].

OTxe aaMiHICTPATHBHO-TIPABOBHI acIeKT is-
JBHOCTI HOTapiyca Ta JIEpKaBHOTO PEeCTparopa €
0e3yMOBHUM, OCKUIbKM (pirypye TiCHHH IpaBOBUH
3B 30K HOTapiyca Ta AEP)KaBHOTO peecTparopa 3
JIepKaBoIo, SIKUI BUSIBIAETHCA Y aclieKTax peasiza-
ii BiAMTOBiAHOI JisSUTBHOCTI, 30KpeMa Iij] 4ac Mmpo-
BEJCHHS JIEpKaBHOI peecTpamii mpaB Ha 00 €KTH
HEPYXOMOT0 MaifHa, siki OyIyTh CIOpY/DKEHI B
MaiOyTHBOMY, Ta B TOMY YHCJII MiJ 9ac 3M1HCHEHHS
KOHTPOJIIO 32 OpPraHi3alli€lo HoTapiadbHOI Ta peecT-
paiifiHoi JisUTbHOCTI. 3HAUEHHS aJMIHICTPATHBHO-

MPABOBOTO PETYIIOBAHHA MisUTFHOCTI HOTapiyca Ta
JIEP’)KaBHOTO PEECTPATOpa 3BOAUTHCS IO TOTO, IO
caMe HOPMH aJIMiHICTPAaTHBHOTO IIpaBa PO3KPHBa-
F0Th TPOIIeTypHI CKJIAZOBI (DyHKITIOHYBaHHS MisUTb-
HOCTI HOTapiyca Ta JIep>KaBHOTO PEeCTparopa, BH-
3HAYalOTh iX MPaBOBUI CTaTyC Ta BCTaHOBIIOIOTH
CUCTEMY TapaHTil 3a0e3MeUeHHs X JisUTbHOCTI.

TakoX, O3HAKOI aaMiHICTPaTUBHO-TIPABOBOL
TSTBHOCTI HOTapiyca Ta JepKaBHOTO PEECTPATOpa
€ Te, IO BiJANOBIMHUI Cy0’ €KT HaJUICHUN BIIaJHH-
MU TOBHOB)XCHHS, a caMe BOJIOJI€ 3aKOHHUMH
npaBamu, 00OB’s3KaMH, rapaHTisIMHU, SIKi HaJaroTh
im MOXJIUBICTb 3MIIACHIOBATH myOJTivYHO-
peecTpaniiiai 1ii, a TaKOXK pearyBaTH Ha MOPYILEH-
Hs BUMOT 3aKOHOJIABCTBA, 30KpeMa I Jac 3jiiic-
HEHHSI PEECTPALIHHOTO MPOBAIKEHHS.

3a pe3ynbpTaTaMu HayKOBO-TEOPETUYHOTO aHaJIi-
3y HOpPM YHHHOTO 3aKOHOJaBcTBa y cdepax Ho-
TapiaTy Ta Jep)KaBHOI peecTpailii BapTo 3poOHUTH
HACTYITHI BUCHOBKH:

- HOoTapiyca Ta JIep»KaBHOTO pEECTpaTopa, SK
Cy0’eKTiB  aJMiHICTPATHBHO-TIPABOBUX BiJHOCHH
BapTO pO3IJISIAATH, SIK MEBHUX PETYISATOPIB uepes
NpU3My aJMiHICTPATUBHO-TIPABOBUX BIAHOCHH Y
cdepi 3ailicHeHHs NepkaBHOI peecTpalii mpaB Ha
00’€KTH HEPYXOMOTrO MaiHa, SKi OyIyTh CIOpY-
JOKEeHI B MAaHOYTHBOMY, OCKLTBKH aIMiHICTPATHBHO-
NPaBOBHUI CTAaTyC HOTApiycCiB Ta JAEp)KaBHUX PEECT-
paTopiB 0e3mocepeIHh0 CTOCYETHCS TPaBOBITHO-
CHH, 30KpeMa y TUIONIHMHI pealiaiii 1ep>kaBHOI 1o-
JITUKY IIOJI0 AEPXKAaBHOI peecTparlii npas;

- TOJIOBHOIO O3HAKOIO HOTapiycCiB Ta AEp)KaBHUX
peecTpatopiB K CyO0’€KTiB aaMiHICTPaTHBHOTO
npaBa € Te, 10 BOHM IOBHHHI JiSITH B MeXaX, BH-
3HAYCHUX 3aKOHOM, a caMe «3a00pOHEHO Bce, KpiM
TOTO, IO HPSMO J03BOJICHO 3aKOHOMY, OCKLIBKU
NPE/ICTABISIOTH IHTEPECH JIepKaBU Ta CYCIUIBCTBA
B I[LIIOMY;

- IpH 37iliCHeHH] JepKaBHOI peecTpallii npas Ha
00’€KTH HEpyXOMOro MaiHa, siki OyAyTb CIIOpY-
JUKeHI B MailOyTHBROMY, HOTapiyc Ta Jep)KaBHUIl
peecTpaTop BHUCTYIAIOTH MyOIIYHUMH OCOOaMU Ta
MalOTh KOHKPETHY NPaBOCyO’ €KTHICTH MO0 3iHC-
HEHHS PEECTPALiiHOTO MPOBAIKEHHS;

- HOTapiyc Ta JICPIKaBHHUH PEECTPATOp Mae Bij-
MOBIIaTH 3arajbHUM KBamiQikaliiHUM BUMOraM Ta
cremianbHuM, SKi repeadadyeHi HopMaMyd YHHHOTO
3aKOHOJIaBCTBA Y KpaiHH;
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- 3aKOH HAJIII€ HOTapiyca Ta Iep:KaBHOTO peec-
TpaTopa CIeiaJbHUMH BJIQJIHAMH OBHOBAKCHHS-
MH Ta HIATBEPIUKYE BOJOMIHHSI HUMH 3aKOHHUMHU
rpaBaMu, 000B’I3KaMH, TapaHTIsIMU;

- HOTapiyc Ta JepKaBHUI peecTpaTop 3MiHCHIOE
MeBHI TpoLecyanbHi Aii B peecTpauifHOMy MpoBa-
JOKCHHI, SIKi Y4iTKO OOMEXEHI MOJIOKEHHIMHI HOpMa-
TUBHO-TIPABOBUX aKTiB;

- HoTapiyc Ta JIepXKaBHUU peecTpaTop, SK
Cy0’€KTH aJAMIHICTpaTHBHO-TIPAaBOBUX BiJHOCHH
¢ikcyoTs daktu y cdepi aepkaBHOI peecTpaii
MpaB Ta BHOCATH BiAMOBiAHI BijomocTi a0 Jlepxkas-
HOTO PEECTPY PEUOBUX MpaB Ha HEPYXOMe MaHO.

TakuM 4MHOM, HOTapiyc Ta Jiep>KaBHUU peecT-
parop — 1e myOuiyHi ocobu, sIKi y cdepi anamiHicT-
PaTUBHO-TIPABOBOTO PETYJIOBAaHHS ACPKaBHOI pe-
€cTpallii MpaB MPEACTABISAIOTH ACpKaBy, 3I1HCHIO-
I0Th peecTpaiiiHe MPOBaKEHHS B MEXKaxX HaTaHUX
MMOBHOBaXKEHb, Ta ITiJl Yac peajizallil BIaJHUX MOB-
HOBa)XEHb CTBOPIOIOTH, 3MIHIOIOTh Y{ TPHUIIUHIIOTH
MEBHI aJIMiHICTPaTUBHO-TIPABOBI BIJHOCHHH, 3a-
CBIMUyIOTh (hakT 3IIHCHEHHS HEOOXiMHUX Hid y
BiNOBIHIN iHQOpMAaIiiiHIl cHCTEMI.

BapTto moroautucek 3 BHCHOBKOM JIOKTOpa FOpH-
muaHuX Hayk B.B. HikiTiHUM, 110 XapaKTepHOIO
PHUCOI0 aJMIiHICTPATHBHO-TIPABOBOTO CTATyCy Iep-
KaBHUX PpEECTpaTopiB € Te, IO IiX MOCaI0Bi
00OB’SI3KM € BiJIPaBHUMH, TOOTO TMEPBICHUMH, a
mpaBa BX€ € BTOpUHHUMH (moximaumu). Lle
TIOB’SI3aHO 3 THM, IO JIep’KaBHI PEECTPATOPH BUKO-
HYIOTh (QYHKII JepxkaBu y cdepi nepkaBHOI pe-
ecTparlii npas, 3a/uia 3a0e3MevYeHHs MpaB, CBOOO
Ta 3aKOHHUX iHTepeciB rpoMasH [1].

Taky caMy aHaJIOTiI0 BapTO 3acTOCYBaTH 1 IO
aJIMiHICTPaTHBHO-TIPABOTO CTaTyCy HOTapiyca IIif
9ac MpPOBEACHHS HUM JIep)KaBHOI peecTparlii mpas,
30KpeMa Ha 00’€KTH HEepyXOMOro MaifHa, siki Oy-
IYTh CIIOPY/KEHi B MailOyTHEOMY.

BucnoBku. Hortapiyc Ta nepxaBHHMH peecTpa-
TOpP BUCTYIAIOTh MyONMiYHUMHE Oco0amu, TOOTO Ma-
I0Th KOHKPETHY NpaBoCyO’€KTHICTb 3auIsl 3Ailc-
HEHHS PEECTPaLiiHOTO MPOBAIKEHHS.

Horapiyc Ta nepxaBHuil peecTpaTop MaroTh Yi-
TKO BIJMOBIAaTA BCTAHOBJICHUM KBali(hiKamiitHUM
BAMOTaM. 3aKOHOJIABCTBO HaJae HOTapiycy Ta
Jep’)KaBHOMY PEECTPATOPy IpaBa Ta 00OB’SI3KHU IS
3MIACHEHHS MyOJIIYHO-PEeECTpaIiiHUX i, a TaKOX

pearyBaTi Ha IOPYIICHHS BHMOT 3aKOHO/ABCTBA Y
chepi neprkaBHOI peecTpartii mpas.

Jlo TONOBHOI O3HAKHM HOTapiyca Ta JIepKaBHOTO
peectpatopa, SK CyO’€KTiB aaMiHICTPATHBHOTO
npaBa, MiJ Yac MPOBEACHHS AEp’KaBHOI MpaB Ha
00’€KTH HEpyXOMOro MaiHa, siKi OyAyTb CIIOpY-
JOKeH1 B MallOyTHbOMY, CJIiJl BITHECTH T€, 10 BOHH
¢ikcyroTh (aKT CTBOPEHHS, 3MiHH 200 PUIUHEHHS
MEBHUX MyOJIIYHUX MPABOBITHOCUH Y cepi nepxa-
BHOI peecTpauii mpaB Ta BHOCATH BiJOMOCTI O
JepkaBHOTO peecTpy pPedOBUX IMpaB Ha HEPyXxome
MalHoO.
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The purpose of the article is to study the administrative and legal basis of the activity of entities that
provide state registration of property rights to real estate objects that will be built in the future. Research
methods: documentary analysis, generalization of legal information. Results: the article discloses the
administrative-legal status of entities that ensure the state registration of property rights to real estate
objects that will be built in the future - the notary and the state registrar of rights, as entities of
administrative-legal relations. In accordance with certain provisions of the article, the specifics of the status
and powers of the notary and the state registrar in relation to matters of exercise of authority in the field of
state registration of rights, in particular during the implementation of registration proceedings regarding the
state registration of rights to real estate objects, are determined, that will be built in the future, as well as
focusing on the features of the powers of the notary and the state registrar, with which the state authorized
them to perform the relevant functions, as well as those defined by the legislation, in order to exercise within
the limits of the powers granted to ensure the provision of high-quality administrative services and ensure
citizens to exercise their guaranteed rights. In addition, attention was paid to the general theoretical
principles that apply to the subjects of administrative-legal relations, and the role of these principles during
the exercise of their powers by the notary and the state registrar directly during the state registration of
rights to real estate objects to be built in the future and compliance with legislation during each component
of the registration process. It is also determined that when exercising the powers granted by the state,
notaries and state registrars observe the general principles of state registration of property rights to
immovable property and their encumbrances and have the authority to take appropriate actions in the
relevant information system (register) directly in the State Register of Property Rights to Real Estate. The
peculiarities of the administrative-legal status of the notary and the state registrar in administrative-legal
relations and directly in interaction with other participants (entities) during the implementation of
registration proceedings regarding the state registration of property rights to real estate objects that will be
built in in the future. In addition, attention was paid to the legal status of individuals and legal entities who,
when applying to the notary and state registrar for the exercise of their rights. The advantages and
disadvantages of the administrative-legal regulation of the registration activity of notaries and state
registrars during the implementation of registration proceedings regarding the state registration of property
rights to real estate objects that will be built in the future are identified.

Key words: subject of administrative law; administrative-legal relations; administrative-legal principles;
subject of administrative-legal relations; state registration of rights; notary; state registrar; future real
estate object.
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The purpose of the article examines the doctrinal concepts of the development of the German model of
administrative procedure. Research methods: the chosen topic of scientific research requires the use of
various scientific methods and approaches to obtain analysis such as historical, systematic methods.
Discussion: the analysis and research of the concepts of Otto Meyer on the administrative act, Walter
Jelinek on subjective public law, and Max Weber on rational bureaucracy made it possible to assess the
influence of their concepts on the development and formation of the German model of administrative
procedure. The concept of an administrative act was taken as the basis for the future Federal Law on
Administrative Procedure, in which the provisions on the administrative act received a detailed justification
and consolidation. The concept of subjective public rights was very important for the administrative
procedure in the matter of challenging an administrative act. Results: the above-mentioned concepts laid the
foundations for the normative model of administrative procedure, which found its legitimate consolidation in

the Law of the Federal Republic of Germany "On Administrative Procedure".
Key words: concepts; model of administrative procedure.

Problem statement and its relevance. The de-
velopment of new scientific ideas about the admin-
istrative procedure model, their implementation and
legislative consolidation are impossible without
studying the experience of doctrinal concepts and
legal regulation, which have some specific features
due to the influence of various factors of both his-
torical and doctrinal and legislative nature. The
German model has a well-established mechanism
of legal regulation, which is the result of joint work
of both German scientists and legislators, enshrined
in the form of the Administrative Procedure Act.
The emergence and development of the German
model of administrative procedure was largely in-
fluenced by the work of German scholars in the
field of administrative law and historical events in
the legislative work of the Bundestag. Considera-
tion of the issue through the prism of the historical
and analytical approach will allow analysing key

historical events and doctrinal concepts with a view
to further scientific and legal generalisation.
Summary of the main research material. Otto
Mayer is considered to be one of the founders of
modern administrative law in Germany. His con-
cept of "administrative act" influenced the moderni-
sation of German law [1, p. 342]. In his pioneering
textbook, the scientist developed a classical form of
activity for unilateral legal measures of the state in
relation to an individual, which he calls an "admin-
istrative act" by analogy with the French acte ad-
ministratif. Dogmatically, an administrative act is a
prototype of a court decision that performs a law-
grounding function. Meyer believes that it is a legal
form of activity that, like a court decision, gives
governing bodies the ability to determine the rights
and obligations of individuals, confirming the sov-
ereign, authoritative nature of administrative action
(influence, intervention and action, but without a
court decision). Administrative acts, like court de-
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cisions, must be strictly enforced until they are can-
celled by an actus contrarius issued by a competent
authority or court. An administrative act is a form
of activity that is in line with the general compro-
mise nature of constitutionalism and aims not only
at the efficiency of administrative measures, but al-
so at the protection of individual rights, as it is sub-
ject to judicial review. In Max Weber’s abstraction,
such a formal approach to an administrative act will
be the highest manifestation of modern [2, p. 265].

An administrative act is conceptualised as a
conceptual instrument that structures administrative
activity and, at the same time, due to its normative
nature, forms boundaries. The main advantage of its
concept is that it makes it easier for governing bod-
ies to fulfil their tasks and at the same time makes
them more transparent, as well as controllable in
court at the initiative of interested parties. This
strengthens the legitimacy of the state’s actions.
Perhaps, this explains the success of the Mayerian
concept of an administrative act, which was quickly
accepted in theory and practice and later enshrined
in the 1976 Law on Administrative Procedures
(Verwaltungsverfahrensgesetz) [3].

Based on the Mayerian concept of an adminis-
trative act as "a power decision of the administra-
tion that establishes for individuals in each particu-
lar case what is fair and necessary for them", a legal
definition was formulated, enshrined in Article 9 of
the German Administrative Procedure Act
(VWVTG): an administrative act is a decision, in-
struction or other power action of an administrative
body aimed at resolving a specific individual case
and having external consequences. According to the
legal doctrine of Mayer, an individual administra-
tive act regulates the rights and obligations of a cit-
izen in their relations with the state [4]. Most obli-
gations and rights enshrined in law are abstract un-
til they relate to the rights and interests of everyone.
An individual administrative act explains to both
the citizen and the state how a rule is applied in a
particular case. The function of an administrative
act is to apply the abstract prescriptions of norma-
tive acts to specific life situations and specific indi-
viduals so that these prescriptions are binding on
these individuals. In other words, an administrative
act is a means of concretising and individualising
laws (in the material sense). In both countries

(France and Germany), this concept was a central
element of general administrative law. It was taken
as a basis for the future Law on Administrative
Procedure, in which the provisions on administra-
tive act were elaborated and further developed. In
the current German Administrative Procedure Act,
special attention is paid to the administrative act,
the provisions of which will be discussed later.
German scientist Walter Jelinek continued May-
er’s work, developing German administrative law
in the XX century in the direction of judicial and
administrative control over decisions made by pub-
lic authorities using the developed concept of "sub-
jective public rights”. In his well-known work "The
System of Subjective Public Rights", the scientist
first examined the problem of subjective public law
and proposed a legal and dogmatic classification
based on the relationship between the individual
and the state. He identified three groups of public
rights: 1) political freedoms; 2) the right of an indi-
vidual to positive actions in his or her interests by
the state; 3) the right of an individual to participate
in the governance of the state. In the structure of
any subjective right, the scientist distinguished two
elements - formal (will) and material (interest).
V. Jelinek stated that subjective public rights, as
well as subjective private rights, are subject to judi-
cial and administrative protection [5, p. 164]. Sub-
jective public rights in today’s sense could not be
perceived as a doctrine at all at that time since the
state monopolised all sovereign power. It was only
after Georg Jellinek substantiated the significance
of subjective public rights derived from the volun-
tary self-obligation of the state that administrative
and judicial control as an institution of legal protec-
tion, namely, the protection of individual rights,
began to develop in Germany. This concept was
very important for the administrative procedure in
the matter of appealing against an administrative
act. The concept of judicial control as an institution
for the protection of subjective rights developed
later led to the formation of a specific position: de-
veloped from the ideas of legal protection, namely
in administrative legal relations, an individual is
understood as a champion of his or her interests
protected by law. Public interests that go beyond
this are outside this concept. This provision leads to
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important contradictions between German adminis-
trative law and the law of European integration [6].

It is also necessary to note the influence of an-
other famous German scientist - Max Weber and
his concept of rational bureaucracy. A distinctive
feature of this type of domination is the existence of
a system of formal rules that govern the activities of
management personnel. These formal rules can be
changed in accordance with the procedure. Whereas
under traditional rule, the possibility of creating
new legislation is limited by sacred tradition, under
legal rule there are no restrictions on lawmaking, as
long as the relevant procedures are followed. "The
decisive feature for our terminology is that," writes
M. Weber, "subordination is no longer based on
faith and devotion to a charismatic personality or
the personality of the ruler sanctified by tradi-
tion, ... but on an objective "official duty devoid of
personal character, which, like the right to power, is
a "competence” defined by means of rationally es-
tablished norms (laws, regulations, rules) in such a
way that the legitimacy of domination is expressed
in the legality of general, formulated and promul-
gated rules”. It is assumed that formal rules are to
be followed, not the person in power.

In Weber’s works, rationalisation was applied
not only to the characteristics of bureaucratic ad-
ministration, but also to legal procedure as a fea-
ture. The key dogmatic categories of German ad-
ministrative law are based on the dogma of state
law developed by professorial theorists. Having an-
alysed the basic concepts of German scholars, we
note that they not only influenced the development
of administrative law, but also laid the foundations
for the German model of administrative procedure.

Let us now turn to the main legislative acts that
influenced the development of administrative law,
and subsequently - the implementation and consoli-
dation of the administrative procedure model at the
legislative level [11].

With the end of the National Socialist tyranny
and the enactment of the German Constitution
(Grundgesetz), work began on the codification of
German administrative law. A new understanding
of the state was central to this process. According
to the wording of the Herrenhimseer Project, “the
state ... exists to serve the individual”. In parallel
with the constitutionalisation of administrative law,

the Basic Law is expanding individual legal protec-
tion. This emphasises the importance of the princi-
ples of the substantive rule of law in "classical"
German administrative law. The strengthening of
the legal protection of the individual is reflected in
the guarantee of legal protection under Art. 19 para.
4 para. 4 of the Basic Law (a), and in the establish-
ment of a general reservation of administrative ju-
risdiction (b), as well as in the comprehensive sub-
jection to administrative law (c) [9].

Constitutional provision 19 (4) GG guarantees
comprehensive legal protection of the subjective
rights of citizens who have been violated by an act
adopted by a public authority through judicial re-
view of that act. This provision reflects the funda-
mental premise of the German rule of law: there is
no legal area in which a citizen has to accept a vio-
lation of his or her fundamental rights.

By establishing the guarantee of effective legal
protection (Article 19 (4) of the Basic Law), the
German legislator considers that subjective public
rights can be effective only if their realisation is en-
sured in the event of a conflict. Therefore, the guar-
antee of legal protection allows to limit the arbitrar-
iness of public authorities in relation to a citizen
and to realise the "substantive right to truly effec-
tive judicial control". Proclaiming in Article 19 pa-
ra. 4 of the Fundamental Law proclaiming legal
protection against acts of state power as a funda-
mental right, the Constitution emphasises that the
guarantee of legal protection is primarily focused
on the ability of an individual to self-realise. For an
individual, this is a fundamental right that is a "bas-
tion of individuality". From this point of view, this
provision contains a systemic decision of the con-
stitutional legislator in favour of individual legal
protection, which is essential for the entire structure
of German administrative law. The legal guarantees
aimed at ensuring comprehensive individual legal
protection were also strengthened by the proclama-
tion of the "right to the proper use of discretion™, as
well as the distinction between "discretion”, on the
one hand, and "undefined legal concepts”, on the
other, which has become widespread in the litera-
ture and court practice. Both have significantly in-
tensified judicial control of public administration.
To implement the provisions of the basic German
law, the Code of Administrative Procedure was
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adopted in 1960. After the adoption of this act, the
issue of codification of administrative law in the
form of a single act regulating the activities of all
state bodies gradually arose.

Lorenz von Stein sought a comprehensive codi-
fication. However, his idea that the activities of the
administration could be regulated by a single act
was met with scepticism. A significant number of
German scholars rejected this statement, as they be-
lieved that administration is focused on solving a
specific case, so general rules will not be able to
provide the necessary flexibility in the decision-
making process [10]. Before the National Socialists
came to power, there was an attempt to codify the
"general part" of administrative law, but it was un-
successful. German administrative law is the law of
public administration, which is a function of the ex-
ecutive branch”. Due to the complexity of German
administrative law, which is divided into general
and special administrative law, it was not possible
to codify all procedural elements in one act." Addi-
tional obstacles to unification were created by the
West German federal structure, which clearly di-
vides governmental powers between federal author-
ities and the Léander. It was only in 1976 that the
Law on Administrative Procedure (VwWVfG) was
adopted, which scholars call "a codification for the
federal administration”. The German model of reg-
ulating administrative procedure is associated with
the Administrative Procedure Act, adopted in 1976.
All states of Germany have adopted relevant regu-
lations that regulate administrative procedure rela-
tions at the appropriate level, are based on the fed-
eral law and do not contradict it. The law does not
regulate issues related to administrative justice. It
clearly outlines the range of issues it regulates and
specifies the scope of its action. It should be noted
that each Lander has its own law on administrative
procedure. Its provisions are largely like those of
the Federal Act, as they simply refer to the federal
law or repeat its content with minor changes in or-
der to ensure a certain degree of uniformity in the
enforcement activities of administrative authorities
at the federal level. For these reasons, the legisla-
ture has shaped the general approach to administra-
tive procedure in the VWVTG through basic princi-
ples, which, although broadly applicable, can be
supplemented by provisions specified in Lander

laws. The German Administrative Procedure Act
transformed the doctrinal model of administrative
procedure into a statutory model.

Conclusions. The VwVTG is the result of a
long-standing effort, which began in the late 1950s,
to simplify, streamline and unify German adminis-
trative procedures and basic concepts of administra-
tive law. Sixteen years prior to the VWVIG, the
German legislature passed the Administrative
Courts Act (VwGO), which laid down provisions
not only for the structure and procedure in adminis-
trative courts, but also for administrative and judi-
cial review of final administrative acts issued by an
administrative authority. The German Administra-
tive Procedure Act was adopted by the legislative
assembly in 1976 with the aim of: 1) to regulate the
legal relations between administrative authorities
and citizens, 2) to guarantee citizens access to the
administrative decision-making process, and 3) to
establish the necessary clarity and unity in the pro-
cedural area of law. However, some areas of ad-
ministrative law, especially those characterised by a
high degree of complexity in certain cases (such as
decisions on land use planning and urban develop-
ment) are subject to special legislative regulation.
The purpose of this Law was to clarify the purpose
of the administrative procedure for administrative
bodies, their officials, legal practitioners, and citi-
zens in order to correctly apply the provisions of
this Law. This act led to the harmonisation of ad-
ministrative procedure law, made constitutional re-
strictions on state action transparent and reduced
the burden on the courts. At the same time, it in-
creased the efficiency of governance and further
protected the rights of citizens.

Thus, the doctrinal concepts played a key role in
the development of the German model of
administrative procedure and became the basis for
the formation of the normative model.
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Mema: Oocnioumu OOKMPUHANbHI KOHYenyii po36UmKy HiMeybkoi Mooeni a0MIHICMpPamueHoOi
npoyedypu. Memoou 00cniddxicenna: oOpana mema HAYKOB020 OOCHIONCEHHSI GUMA2LAE BUKOPUCAHHS
PIBHOMAHIMHUX HAYKOBUX MemOOi6 i niox00ie 05t OMPUMAHHS AHANIZY, MAKUX K ICIMOPUYHUL, CUCTHEMHU
Mmemoou. Pezynemamu: 3a3naveni KOHYenyii 3aKaanu 0CHO8Y OJis1 HOPMAMUGHOT MOOeNi AOMIHICMPamueHol
npoyedypu, sxa 3uatua ceoe 3axpinnenus 8 3axoni @PH «Ilpo aominicmpamusny npoyedypy». ¥ yvomy
3aKOHI Yl KOHYenyii mpaucopmysanu adMIHICMPamusHy npoyeoypy 3 OOKMPUHANLHOI 8 HOPMAMUGHY
mooenv. 3axon DPH «llpo aominicmpamusHy npoyedypyy 64eHi HA3USAImMb «Koougixayicio Ons
gedepanvhoi  aominicmpayiiy, 3a80axKu 3000ymrxam Himeybkoi ooxmpunu. Q02060peHHA: aHANi3 ma
Odocniocenns konyenyiti Ommo Meepa npo aominicmpamusnuii akm, Banvmepa Enninexa npo ¢y ekmusne
nybniune npaso, Maxca Bebepa npo payionanvny 010pokpamiio HAOAIOMb MONCIUGICMb OYIHUMU 6HAUE iX
KOHYenyill Ha po36UMOK ma (OPMYy8aHHs HIMeYbKoi Mooderi aominicmpamusHoi npoyedypu. Buwenazeani
KOHYenyii 3aKiaiyu OCHO8U Ol HOPMAMUBHOI MOOeNi aOMIHICmpamueroi npoyedypu, sika 3HAUUIA CE0€
necimumue  3akpiniennsi 6  3axoni ©DPH «llpo  aominicmpamueny  npoyedypyy. Ilonsmms
aoMiHicmpamueHo2o axma 0y10 NOKIA0eHO 6 OcCHO8y Matbymuboco dedepanvHo2o 3aKOHY Npo
AOMIHICmpamueHe cyOOHUHCMBO, 8 AKOMY NOJONCEHHS NPO AOMIHICMPAMUBHULL AKM OMPUMAnU demanvHe
obrpynmyganns i 3axpinienus. Ilonamms cy0 ’ekmusHux nyoniuHux npag 6yro o0yce BaANCIUBUM OIS
AOMIHICMPAMUBHO20 NPOYECY 8 CRPABL OCKAPHCEHHST AOMIHICMpPAmueHo20 akma. Y eebepiscokux npaysx
PayioHanizayis 3acmoco8y8anacs He miibKu 6IOHOCHO XApaKmepucmuky 01opoxpamuinoi aominicmpayii, a
il 00 npasoeoi npoyedypu sk osznaxu. Kmouosi doemamuuni xameeopii HIMEYbK020 AOMIHICMPAMUBHO20
npasa IpyHmMynomvCa Ha GUIEHAZBAHUX KOHYENYIsX.

Knrouoei cnosa: xonyenyii; Mooensb aOMiHiCMpamusHoi npoyedypu.
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Mema cmammi — 00tpyrmyeamu nioxio w000 8pe2yn08aHHs YUacmi CmopoHU 0O8UHYBAYEHHS Ni0 Ydac
POo32150Y CRPAas Npo AOMIHICMPAMUGHI NPABONOPYULEHHS, W0 BUNIUBAE 3 HeOOXIOHOCMI 6uKOHaHHA Piuenns
Esponeticokoco Cydy 3 npae modunu y cnpasi «bawmuw ma inwi npomu Ykpainuy Ilpo neobxionicmo
onoenennst Kooexcy Yrpainu npo aominicmpamueni npasonopyuwierus cgiouums Piwenns €CILI y cnpasi
«banumuw ma inwi npomu Yxpainuy 6io 6 scoemus 2022 poxy. Qbzoeopenns: y cmammi 00CHOHNCYEMbCSL
NUMAHHA  OOYITbHOCI 8PEcYNIOBAHHS. Y4ACMI CMOPOHU 008UHYBAYEHHS NI0 Yac po32asidy CHpas npo
AOMIHICMPAMUBHT NPAGONOPYULEHHS, WO BUNIUBAE 3 HeoOXiOHocmi eukonanHsi Piwenns €sponeticbkoco
Cyoy 3 npae nmodunu y cnpaei «bawmuw ma inwi npomu Yxpainuy. Pe3yaromamu: 3a3nHaueno npo
OOYIiNbHICMb  NPOBEOEHHs  MeopemuKo-npagosux — 00CNiONHCeHb, NPUCBAUEHUX BKIIOYEHHIO CHIOPOHU
008uUHy8ayents 00 YO’ €Kmie npoBadI’CEeHH y CNpasax npo aOMIHICMpamueni npagonopyuients. Brazano
nponosuyii wjodo enecenns 3min 0o Koldexcy Vxpainu npo aominicmpamueHi NpasonopyuwieHHs 3a
pe3yabmamu makux 00cCnioxHceHb. 30Kpema, 3anponoHO8AHO GUOLIUMU OKpeMY CMPYKMYPHY CKIA008Y
K¥VnAll, ¢ sxiii nepedbauumu cmammi, 0e GUIHAYEHO NOHAMMS 00BUHYBAUEHHS Y NPOBAOIICEHHI Y CNpasi
npo aOMIHICMpamueHe HNPABONOPYUICHHS, A MAKONC NepeniK ocib, AKi € CMOPOHOW 008UHYBAYEHHS,
nepedbayumu  yuacme NPOKYpopa 5K CHMOPOHU OOBUHYBAYEHHS ) CHApABAX NpPO  AOMIHICIMPAMUBHI
npagonopyuierts, AKi niogioomui posengdamu cyoom (cyoodero), 3a3naweHo, )y NopsaoKy OUCKYcii, npo
8iOHeCeHHs1 00 CMOPOHU 008UHYB8AYEHHS OCIO, AKi MAOMb CKAA0AMU NPOMOKOAU NPO AOMIHICMPAMUBHI
NpABONOPYUIEHHS. MA BUKpUsaya (Vv pasi po3ensidy CApasu npo aoMIHICMpamuene npagonopyuleHHs,
nog’sizame 3 KOPYnyicro).

Kntouoei cnosa: nposadoicenuss y cnpasax npo AOMIHICMPAMUeHi NPAGONOPYUIEHHS, DiUleHHs
Esponeticbko2o cydy 3 npas MOOUHU, CMOPOHA 0OBUHYBAUEHHS, NPOKYPOP, CYO EKM NPOBAOICEHHS.

IlocTanoBka mpodiaeMu Ta i AKTYAJBHICTh. HOCTI B yMoBax 30poiiHoi arpecii pocii npoTtu
HeoOxignicTh TapaHTyBaHHS Ji€BOCTI Ta €(EKTHUB- VYKpaiHu, KOJIM Hama JAep)kaBa Mae NPOTUCTOATH
HOCTI 3aKOHOAABYMX T'apaHTiil AOTPUMAaHHS MpaB i 3arapOHUIBKUM JisIM Jep)KaBU-arpecopa i, y To
cBO0OOJ TpoMaasH HaOyBa€ OCOOJIMBOI aKTyaib- JKe Yac, peasli3yBaTh €BPOIEHCHKHI BEKTOP PYyXY,
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3akpimnennii Koncturymiero Ykpainu. Jloporoekas
IILOTO CKJIAJTHOTO MUIAXY BU3HAYCHUH, HACAMITEPE]I,
€BpONEHCHKOI0 KOHBEHITIEIO 3 TpaB JIOIUHU (pa-
trgikoBana Yipainoro 3akonoM Ne 475/97-BP sBin
17.07.97) [1] (mani - KonBenitist), a paMKOBi IIpo-
LeAypu npaBopeanizaiii — 3akoHoMm Ykpainu «lIpo
BUKOHAHHS PillICHb Ta 3aCTOCYBAaHHS MPAaKTHKH CB-
poreiicbkoro cyay 3 npas Joguam» Bin 23.02.2006
Ne 3477-1V [2] (mami — 3akoH), BIATOBIAHO 0 SKHUX
pimeHHst €BpONEHCHKOrO CyAy 3 MpaB JIOAWHU €
00OB’SI3KOBUMH Il BUKOHAHHA Ykpainowoo (u. 1
cT. 2 3akony, 1. 1 cr. 46 Konpenmii). Bueni mis-
KpecorTh 0e3nocepentiit BrumB €CIUIL sk koM-
METEeHTHOTO MIXKHAPOJHOTO CYAOBOTO OpTaHy, IO
pO3TIIAgae CKapr Ha TOPYIICHHS MPaB JIIOIUHH, Ha
(YHKILIOHYBaHHSI CUCTEMH 3aXHUCTy MPaB JIOAUHU Y
parudikyBanun  Konsenuito [3,
c. 320]. Pazom 3 M, mig gac cnyxans y Komiteri 3

JepKaBax,  sKi

NUTaHb MPaBOBOi MOJITHKKH BepxoBHoi Pamu
VYxpainn y 2020 pori Big3HaYaIMCh HACTYIHI MPO-
O6nemui BukoHaHHs pimenb €CIUL: «HeBUKOHAHHS
Yl TpUBAJIC BHUKOHAHHSA pPIilllCHb HaliOHAJIbHUX
CYZIB 1 BIICYTHICTb IOPUIHMYHOTO 3aCO0Y 3aXHCTY Y
3B’SI3KY 3 IIMM; HaJMipHa TPHBAJICTh MPOBA/KECHb
y [MBIIBHUX 1 KpUMiHAJBHHX CHpaBa Ta Bif-
CYTHICTh IOPHIUYHOTO 32CO0Y 3aXHCTY; JKOPCTOKE
MOBO/UKEHHA 3 0co0aMu, sKi mepeOyBarOTh IIif
KOHTpOJIEM JepkaBU (Y MICAISIX JOCYJOBOTO TpH-
MaHHS IIi]T BApTO0 a00 B MiICIISIX BUKOHAHHS ITOKa-
paHb) i HeePEKTUBHICTh PO3CIiAyBaHHS MPaBOOXO-
POHHUMH OpraHaMu CKapr Ha Take IOBODKEHHS,
BIJICYTHICTh  Tepen0aYeHOro  3aKOHOJaBCTBOM
epeKTUBHOro 3aco0y IOPUOMYHOTO 3aXUCTy Y
3B’S3KYy 31 TakUMH cCKapramu tomo» [4]. A y
2022 pori HaOynu YWHHOCTI 3MiHU JI0 MaTepialib-
HOTO 1 TPOIECYAIBHOTO aJMiHICTPaTHBHOTO, T'OC-
MOJAPCHKOr0, IUBIIFHOTO, KPUMIHAJIBHOTO, KpH-
MiHaJIbHO-BUKOHABYOT'0 3aKOHOJABCTBA YKpaiHH Ta
JesIKMX 1HIIMX 3aKOHIB 3 METOI0 BJIOCKOHAJICHHS
3aKOHOJABYMX rapaHTiidi BUKOHaHHs pimeHs €CII
(BigmoBigHO 3akoHiB Ykpainu «IIpo BHECEHHS 3MiH
no Konekcy Ykpainu npo agMmiHicTpaTUBHI MpaBo-
nopymieHHs, KpuminansHoro kopekcy YkpaiHu Ta
KpuminansHoro NpOoLeCyaTbHOTO KOJIEKCY
YkpaiHu 111010 BUKOHAHHS pillicHh €BPONENCHKOro
cyny 3 npaB Jioauau» Big 18.10.2022 Ne 2690-1X,
«[Ipo BHecCeHHsI 3MiH JIO JESKHX 3aKOHOJABUMX
aKTiB YKpaiHU 11010 BUKOHAHHS pillleHb €Bporeii-

cpKOoro cyay 3 mpaB moauHuy» Bix 18.10.2022
Ne 2689-1X). Onnak, Taki 3MiHH HE JO3BOJIHIIA
cthopmyBaTH epeKTUBHI MPABOBI MEXaHI3MH TrapaH-
TyBaHHSI TpaB 1 cBOOON y aaMiHICTPAaTHBHO-
JIETKTHOMY TPOIECYaTbHOTO 3aKOHOJABCTBI, 30-
kpema — y Kozekci Ykpainu npo agmiHicTpaTHBHI
MPaBOIOPYIIECHHS, KW, 32 OI[iIHKAMU JTOCIiJHHUKIB
npobjeMy BIOCKOHAJCHHS 1HCTUTYTY aAMiHiCTpa-
THUBHOI BIJMOBIAAILHOCTI, BU3HAYAETHCS K «PY/IH-
MEHT pajAsHCBKOI emoxu» (3a BU3HAUCHHAM
O.B. INanactok, sky murye O.B. Koryr) [5, c. 248].

I[Ipo  HeoOximnicte  oHOBIcHHS  Komekcy
VYkpaiHu mpo aaMiHICTpaTHUBHI MPaBOMOPYILECHHS
cBiguuth Pimennss €CIUI y cnpasi «bantum Tta
iHIN mpoTH YkpaiHuw» Big 6 xoBTHS 2022 poky,
SKAM BH3HAHO TIOpYyIIeHHs MyHKTY 1 cTtarti 6 Kon-
BEHIIii, 110 TOJsArae y HeO0E3CTOPOHHOCTI Cymay 3
OTJISiy Ha BIJICYTHICTh CTOPOHM OOBHMHYBau€HHS
M 4ac MPOBAKCHHS y CIpaBi Mpo aaMiHiCTpa-
TUBHEe mpaBonopyuieHHs (3asBa Ne 13063/18 Ta
3inmn 3asBu). Y 3azHaueHomy Pimenni €CIIT
BKa3aHO MPO HEOOXiJHICTh 3a0€3MEeUYCHHS] CTOPOHH
o0BUHYBaueHHs ab0 MPOKYypopa MijJ 4ac pO3TIALy
CIIPaBH PO MPHUTATHEHHS OCOOM JI0 aJMiHICTpa-
TUBHOI BiIMIOBi1aJbHOCTI. AHAJIOTIYHE TOPYIICHHS
Oyno Bkazano y pimenni €CIUI y cipaBi «Muxaii-
JoB mpoTH YKpaiHw» (3asgBa Bin 6 Oepes3Hs
2018 poky Ne 10644/08) [6].

Merta cTarTi — OOTpYHTYBATH MiAXia IIOAO Bpe-
TYJIIOBAaHHS Y4YacTi CTOPOHU OOBWUHYBadeHHS ITif
gac pO3TIsAy CHpaB MpO aJMIiHICTPATHBHI IPaBO-
MOpPYIIEHHS, IO BHIUIMBAE 3 HEOOXITHOCTI BHKO-
HauHA Pimenns €Bponeiicekoro Cyay 3 mpas Jiro-
IUHM y crpasi «banTuin Ta iHmi npotu Ykpainm»
IIpo nHeoOxinuicts oHoBneHHs Kopekcy Yxkpainu
PO aaMIiHICTpAaTUBHI TMPAaBOMOPYIIEHHS CBiAYNUTh
Pimenns €CILI y cnpasi «banTum ta iH1 n1poTH
VYkpainu» Big 6 xoBTHS 2022 poKy.

AHaji3 pociaigxenb i myOmaikaniii 3 mpooJie-
mu. [Ipobnema pedopmyBaHHS agMiHICTPATHBHO-
JIENIIKTHOTO 3aKOHOAABCTBA HE € HOBOIO, MPO
IO CBiAYUTH AKTUBHUHA HAYKOBHHM TMOIIYK Y
HampsIMKYy BHM3HA4YCHHS ONTUMAaIbHOI  MOJeni
aJMIHICTPAaTHBHOI BIAMOBIAAILHOCTI Ta MPOIECY-
anpHOi (opmu ii 3actocyBanus. Tak, O.B. Koryr,
JOCHIDKYIOUH 3a3HadeHy NpoOsieMy, BKazye TIpO
HampamoBaas  O.A. banuyka, B.K. Konmakoga,
A.T. Komsroka, JI.M. Jlyk’samsa, O.B. Ianacrox,
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A.O. Cobaxaps Ta iHmI. [5, c. 249]. [lopsix i3 3a3Ha-
YEeHUMH BYCHHUMH, BHECOK Y OCIIKEHHS Mpobie-
MH BJOCKOHAJCHHS aAMIiHICTPaTHBHO-ACITIKTHOTO
MaTepiaJbHOTO 1 MPOIEeCyaTbHOTO MpaBa 1 3aKOHO-
nmaBctBa 3pobmmu  T.O.Konomoenp,  O.B. Kyssmerxo,
Ol Ocranierko, O.b. YepsikoBa Ta i1,

BuxnagenHss OCHOBHOro Mmarepiaay ao0cJi-
mxenHst. [lopsnox BukoHanns pimens €CILI per-
JaMeHTOBaHO, KpiM 3akoHy Ykpainu «llpo BuKO-
HaHHA pIilIeHb Ta 3aCTOCYBaHHSA MPAaKTHKH €BpO-
neicbkoro cyny 3 mpas moguHm» Bin 23.02.2006
Ne 3477-1V, 3akonom VYkpainu «IIpo BukoHaBYe
npoBajpkeHHs» Bix 02.06.2016 Ne 1404-VIII i me-
penbavae BUIUIATY CTATYBadoBi (3asBHUKY) Bifll-
KOJIyBaHHS Ta BXKHTTS JIOJATKOBUX 3aXOJIiB 1HIWBI-
IyaJIbHOTO XapakTepy Ta 3aXOJiB 3arajibHOrO Xapa-
KTepy, CHOPSIMOBAHMUX Ha YCYHCHHS MiICTaB IS
HaaxomkeHHs 10 €CIIJI aHamoriyHux 3asiB MPOTH
Vkpainm B mnoganmsmomy (cT. 1 3akoHy Bix
23.02.2006 Ne 3477-1V). Cepen 3axojiB 3arajbHo-
ro Xapaktepy IependadeHo, B TOMY YHUCIi — BHe-
CEHHsl 3MiH /IO 3aKOHOJABCTBA Ta MPAKTUKU HOTO
3acTocyBaHHs. HasBHICTH Takoro 3000B’s3aHHS Y
Mmexxax BukoHaHHs Pimenns €CIUI y cnpasi «ban-
THII Ta iHII NOpoTH YKpaiHW» BiAg 6 XKOBTHS
2022 poxy nepeabavae onpaIffoBaHHs MATAHHS PO
BHeceHHsT 3MiH a0 Kogekcy Vikpainm 1mpo
aaMiHicTpaTuBHI mnpaBonopymeHas (mami - KVY-
nAll) y gacTuri y4yacTi CTOpOHM OOBHHYBau€HHS
IiJ] Yac PO3TIISIy CIpaB Mo afMiHICTPaTHBHI Mpa-
BOIIOPYLLICHHS.

Cy0’eKTiB TNpPOBaIKEHHA Yy CIpaBax IHpo
aJIMiHICTPATHBHI TPAaBOTIOPYIICHHS MOIUIAIOTh Ha
TPyl 3a KpPHUTEpIEM MPOLECYaJbHOTO CTaTyCy:
1) ocobGwu, 3amikaBieHi y crpasi (0coba, sika IpUTs-
TYETHCS IO BiJIMOBINAIBHOCTI, TOTEPIILIHMA, iX 3a-
KOHHI TIpeJICTAaBHUKH, 3aXUCHHKH); 2) ocobu, sKi
CIPUSIOTh 3AIHCHEHHIO NPOBAaDKEHHS Y CHpaBi
(cBiOK, eKcrepT, Hepeknaaay); 3) rpoMaichbKi op-
rafizauii, TPyZOBI KOJIGKTUBH TOIIO, SIKIi MOXYTb
3asBJISITH KJIOTIOTaHHS, a00 SIKUM MoOKe OyTH mepe-
JaHO MaTepiaiy CHpaBH JUIS MOJAIBLIOTO PO3TISILY
y pasi 3BiIbHEHHS OCOOM BiJX aIMiHICTPaTUBHOI
BimoBimanbHOCTi. Takox 3a3HaueHO MPO JIOILIIb-
HICTh BIJIMEKYBaHHS IIOHATTS «CYO €KTH IpO-
BaJKEHHS» BiJI TOHATTS «yYaCHUKH TPOBAHKEH-
Hs». OCTaHHE € MWUPIITNM 32 00CATOM, BPaXOBYIOUH
BKJIFOUEHHS JI0 HBOTO «IAUPYIOUYOro Ccy0’eKkTay,

ToOTO OpraH (mocamoBy 0co0y), YITOBHOBa)KEHHX
PO3TISAATH CIIPABH PO aIMIHICTPATUBHI MIPOCTYII-
ku [7, c. 735]. Y HaBeaeHOMY HAyKOBOMY ITiIXOi
3alpoIIOHOBAHO CUCTEMAaTH3allilo cy0’eKTiB Ta/abo
YYaCHMKIB  IPOBAa[UKEHHS Yy  CIOpaBax  IIpo
aJMIHICTpaTHBHI TPaBOMOPYIICHHS, aAMiHiCTpa-
THUBHA MpolecyalibHa MPaBocy0’ €KTHICTD SKUX ype-
rynboBana KYmAIL. Cy0’ext 0oOBHHYBaueHHS Y
MPOBAKCHHSAX y CIpaBax MpO aIMiHICTPaTHBHI
npasonopymenns ynHHUM KYTAII He nependaue-
HO.

Konmexkcom VYkpainu mpo aamiHicTpaTuBHI mpa-
BormopymenHss Big 07.12.1984p Ne 8073-X (3i
3MiHaMH, 3rigfHo 3akony Big 01.12.2022 Ne 2806-
IX) BusHaueHo ocib, ski OepyTh y4acTb y MpoO-
Ba/KEHHI B CIIpaBi Mpo aJMiHICTpaTUBHE MPaBOIIO-
pymenns (I'masa 21): ocoba, sika TPUTSTAETHCS 10
aJIMiHICTpaTHBHOI BignoBigambHOCTI (cT. 268), mo-
Teprimmuid  (cT. 269), 3aKOHHI TPEICTaBHUKU Ta
npeactaBuuku  (cT. 270), 3axucHuK  (cT. 271),
cBimok (ct. 272), ekcrept (ct.273), mepexiamay
(ct. 274) [8].

BcraHoBIieHO Takok aaMIHICTpaTHBHY MIpO-
1ecyaabHy MPaBOCyO’ €KTHICTH OCIO Ta OpraHiB, sIKi
He BKIItoueHI HopMamu [1aBu 21 no mepeniky ociO,
aKi OepyTh y4acTh y TPOBAJKEHHI B CIIpaBi IMpo
aJMiHICTpaTHBHE TIPABOMOPYIICHHS: OCOOH, SIKi
MaloTh MPaBO CKJIAAATH MPOTOKOJIM Yy CIpaBi Mpo
aJMiHICTpaTHBHE MpaBomnopymeHHs (cT. 255); op-
TaHd, SKi PO3MNIANAIOTH CHOPaBH TPO aIMiHICTpa-
tuBHI npasonopywmenasa (Pozain III). Cr. 250 KVY-
nAll BHU3HAaYeHO KOMIIETEHLII0 MPOKypopa, 3a-
CTYIHMKA IPOKYpOpa LI0A0 HAIJISIy 3a JOAEpKaH-
HSM 1 NPaBWIBHUM 3aCTOCYBaHHSAM 3aKOHIB MpHU
MPOBa/DKEHHI B CIpaBaXx IIPO aJIMiHICTpaTUBHE
NPaBOMOPYILIEHHS, BKa3aHO, IO y4yacTb €
000B’I3KOBOI0 Y KOHKPETHHMX KaTeropisix CcIpas
PO a/IMiHICTPATHUBHI MPABOMOPYIIEHHS - TIepeoa-
YyeHHuX CT.cT. 172-4-172-9, 172-9-2 KYnAIl.

[linTpumanHs myOaiuHOrO OOBHHYBAa4YeHHS B
Cyli € OJIHIEI0 3 KOHCTUTYLIHHUX (YHKLiH MpoKy-
parypu (n.1 v 1 cr.131-1 Koncrurymii
VYkpainu [9]). 3a3HaueHa QyHKuis BkazaHa y 1. 1
4. 1 ct1. 2 3akony Ykpainu «lIpo nmpokypatypy», a
BIJIMOBIAHO 4.3 CT.2 3a3HAa4eHOro 3aKOHY BCTa-
HOBJICHO 3a00pOHY IOKJIQJIaHHS Ha TPOKYPaTypy
¢yHkuid, ski He mnepenbadeni KoHcrturymieo
Vkpaiuu [10].
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VY Pimenni Big 12 mororo 2002 poky Ne 3-
pr/2002 Koncrurymiiitanit Cyn YkpaiHu 3a3Ha4mB,
mo Konctutynis YKpaiHW SK TOJOBHE JDKEpEIo
HaIliOHAJIBHOI MPaBOBOI CHCTEMH € TaKOX 0a30ro0
IIOTOYHOTO 3aKOHOAAaBCTBAa. BoHa Hamae MOX-
JUBICTH YPETYJIIOBaHHS MEBHUX CYCIUJIBHHUX BiTHO-
CHH Ha piBHI 3aKOHIB, $IKi KOHKPETH3YIOTh 3a-
KkpimieHi B OcHoBHOMY 3akoHi MonokeHHs! (ab3ar
nepmmid miAMyHKTY 3.1 MyHKTY 3 MOTHBYBaJIbHOI
yactunm) [11]. V inmomy Pimenni Bix 18.06.2020
Ne 5-p (I1)/2020 Koucturyuifinuii Cyny Ykpainu
BKa3aB, 10 32 HOBHM KOHCTUTYLIHHUM MpaBOIO-
PSAKOM TPOKYpaTypy SK 1HCTUTYT, LIO BHUKOHYE
(YHKIII0 KPUMIiHAIBHOTO IMEPecliyBaHHs, CTPYK-
TypHO BMOHTOBAHO B 3aralibHy CUCTEMY IpPaBOCY/I-
I8 (ManyHKT 2.3 TyHKTY 2 MOTHBYBaJIbHOI YacTH-
uu) [12].

Bka3zaHi mpaBoBi MO3HIlii €UHOTO OpraHy KOH-
cTuTyLiHHOI topucaukii — Koncruryuiitnoro Cy-
oy VYkpainu — maxig 1o
OTpaIlfOBaHHS TPOTO3HUIIIN 111070 BHECEHHS 3MiH JI0

YMOXKIIMBJIIOKOTH

3aKOHOJIABCTBA, BHUXOJSMYM 3 JABOX IPHHIUIIOBO
BaXXJIUBUX aclekTiB. [lo-mepiie, 3aKkoHaMH MOXKYTb
OyTH KOHKPETHU30BaHi (a He 3MiHEHI YU JOTIOBHEH1)
npunucu Koncturynii Vkpainu. [lo-mpyre, 3ako-
HaMU KOHCTHUTYIiiHI (YHKIII TpoKypaTypu He
MOXyTh OyTH nOmoBHeHi (po3mmpeHi). Bxazane
O3HaYa€ po3pOOKy NPOMO3UINH MO0 BHECCHHS
3MiH JI0 3aKOHO/ABCTBA HAa BUKOHAHHS PimeHHs
€CIUI y cipaBi «banTuin Ta iHIIi 0poTH YKpaiHu»
CYTO Y MeXax ICHYIO4YOro KOHCTUTYLIHHOTO Ipa-
BOITOPSIIIKY.

[IpoBamkenHs y crpaBax Ipo aaMiHICTpaTHBHI
NPaBOMOPYIICHHS! HA3WUBAIOTh  aMiHICTPATHBHO-
nerniktiuM  nipoBapkeHasm  (B.K. Komnmakos) [13,
c. 748]. BignosimHo ct.cT. 221, 221-1 KYuAll, cy-
M — palioHHI, pallOHHI y MICTi, MICBKi YH MiCb-
KpaloHHI cyam (Cyali), MICIeBi TOCMOIapChKi Ta
aJMIHICTpaTHBHI CyIOH, ameisiUiiiHi cynau, BHILI
creuiamizoBani cynu, BepxoBuuit Cyx — BinHeceHi
JI0 OpraHiB, YHNOBHOB2)XCHHX PO3MJIAJATH CIPaBH
Ipo aaMiHICTpaTHBHI mpaBomopyuieHHs. [IpaBo-
cyans — 1) mpaBo3acTOCOBHA  FOPUCAMKIIIHA
JiSUTBHICTD CyHiB NpH 3I1MCHEHHI agMiHICTpaTHB-
HOTO, TOCIIOJIAPCHKOT0, KPUMIHAILHOTO, IUBIJIHHO-

ro Ta KOHCTHUTYIIHHOTO CYZIOUYMHCTBA;
2) mpoueaypHa (GopMa 3aCTOCYBaHHS HOPM IIpaBa
HUISIXOM NPUAHATTS CyIIOBUX pilieHb

(C.M. I'ycapog) [14, c. 663]. Cepen OCHOBHUX 3a-
cajl CyIOYMHCTBA — MIATPUMAaHHA MyOMigHOTO 00-
BUHYBa4eHHsS B cyni npokypopom (ct. 131-1 Kon-
ctutyuii Ykpainn). Bigmosigao cr. 124 Koncruty-
mii YKpaiHu, IOPUCIUKIIA CYIiB TOIIAPIOETHCS Ha
Oynb-sKUi IopuAMYHUNA crmip Ta Oynob-sKe KpH-
MiHallbHe OOBHHYBAa4YeHHS. Y TepeadaueHux 3aKo-
HOM BHINAJKaX CyAU PO3IJISNAIOTH TaKOX 1HIII

CIIPABH.
OTxe, Buxoasuu 3 HopM Koncrutynii Ykpainuy,
KpuminansHoro IIPOLIECYaTIbHOIO KOZIEKCY

VYkpainu oOBHHYBa4deHHS mepeadadeHo y KpH-
MiHanpHOMY cynouuHCTBi. Y m. 13 4. 1 c1. 3 Kpu-
MIiHAJFHOTO TPOLECYABHOTO KOJEKCY YKpaiHu
npsAMO BKa3aHo, o «13) oOBHHYBaueHHS - TBEp-
JOKCHHSI TIPO BYMHEHHS IEBHOIO OCO0O0I0 isIHHS,
nepeadadueHoro 3aKOHOM YKpaiHU PO KpUMiHaJb-
HY BiJNOBIAaJbHICTh, BUCYHYTE B TMOPSIKY, BCTa-
HosneHomy M Komexcom» [15].

Po3risin cripaBu mpo aaAMiHICTpaTUBHI MPaBOIIO-
PYUICHHS, BUXOASYM 3 OyKBaJIBHOTO TIyMadeHHs
HopMmu 4.3 cT. 124 Koncrturyuii Ykpainu, Hane-
KUTh 10 «IHIIMX CHOpaBy», PO3MISLA — SKHX
3OIHCHIOIOTH CylId y BUNAJIKax, rmepeadadeHux 3a-
KOHOM.

Busnauaroun mmsxw BUpIMIEHHS TPoOIeMHU
YHOPMYBaHHS TIHTaHHS MPO HEOOXiMHICTh 3a0e3re-
YeHHS CTOPOHU 00OBHUHYBaueHHS ab0 MPOKypopa Imif
9yac po3riALy CIpaBU MPO HNPUTSITHEHHS 0coOU 10
aMIHICTpAaTHBHOI  BIAMOBIJAILHOCTI, TMPO IO
iaerscs, cepen inmoro, y Pimenni €CILUI y cnpasi
«banTnm ta iHmi npoty YKpaiHuy, cix 3ayBaxu-
TH, mo 3akpimmoBatu y Komekci Ykpainu npo
aJMIHICTpaTHBHI TPaBOMOPYIIEHHS CTajii TOpY-
IIeHHS CIIPaBH Ta aJMIiHICTPATUBHOTO PO3CIiIy-
BaHHS 3a aHAJIOTI€IO 13 TOCYZAOBUM PO3CIiAyBaHHIM
B KpumiHanmpHOMY mpolecyalbHOMY —KOJAEKCI
VYkpainu, 3 onHOro OOKY, HaBpsl YU € JOLUIBHUM,
BpaxoBYIOUH HEOOXiJHICTh BiIMEKYBaHH:I
aJMiHICTPATHUBHOTO NPABOMOPYLICHHS Bijl 37I0YHMHY,
AK€ TPOBOJIUTHCA, B OCHOBHOMY, 3a CTYyIIEHEM
HIKiAJMBOCTI YU CYCHIJIHOI HeOe3NeKH, Iopuand-
HUMH KPUTEPISIMHU €JIEMEHTIB iX CKIaiB, a TaKOX
XapakTepoM  KapaHOocTi Ta il  HacligKamH
(O.I0. Yepnskona, S.C. 3eninceka) [13, ¢. 43], mo
00’€KTUBHO BHU3HAYA€ PI3HUINO Yy 3acajaax i mpoiie-
JIypax MPOBa/PKEHHS Yy CIpaBax PO aJMiHiCTpa-
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THBHI TIPAaBOTOPYIICHHS Ta KPHUMiHAJIHHOTO TIPO-
ecy.

Pazom 3 TiM, Kepyrourch HopMamu 4. 3 ct. 124,
m 1 u. 1 cr.131-1 Koncrutynii Ykpainu, pinieH-
M €CIUI y cnpaBax «baHTHII Ta iHIII TIPOTH
Ykpainn», «MuxaisioB NpoTH YKpaiHW» MOKHA
3allpONOHYBaTH YBEACHHS A0 KoJia Cy0’ €KTiB Ipo-
BaJPKEHHsI y CIpaBax Mpo aiMiHICTPaTHBHI MPaBoO-
MOpYIIEHHS ~ CTOpPOHM  OOBWMHYBaueHHs  Ta
BIANOBIAHOT ~ aaAMIHICTPaTHBHOI  MpOLECYyalbHOI
MpaBoCcy0’€KTHOCTI y MPOBAKEHH] Y CrpaBax Hpo
aJIMiHICTpaTHUBHI NpaBoOMOpyLICHH. 3po3yMino, mo
Taka TIPOTIO3UIIIsI norpedye peTeaBHOTO
OMpaIlfOBaHHs, 3BaKAIOUM HA HEOOXINHICTh HE
TiIJBKH TOTTMOICHOTO AOCIiKEHHS IPaBOBOi MpH-
poau (GyHKHii TPOKypaTypw WIOAO MiATPUMAHHS
nyOiyHOTO OOBHHYBa4YeHHs B Cydl Ta i
BIJNIOBIZTHOCTI XapaKTepy MPOBaKEHHS y CIpaBax
po aJAMIHICTpaTHBHI MPaBONOpYIICHH. BuHUKae
norpeba ONpalfOBaHHS MUTAHHS TPO BiJHECEHHS
OKpeMHX CyO0’ €KTiB MPOBaPKEHHS Yy CIpaBax Ipo
aJIMIHICTpaTHBHI TMPaBOMOPYIIEHHST 10 CTOPOHHU
OOBHMHYBau€HHS Ta PO3POOKH IPOIO3UILHN 11010
BHeceHHs 3MiH 10 KYNAII y uacTuHi BperyJtoBaH-
HSl IpOLIEAYp MyOTiYHOTO OOBUHYBaUCHHS.

BucnoBku. Cniuparoyuch Ha MPOBEACHE BHILE
JOCIIDKEHHSI HOPM YMHHOT'O 3aKOHOJABCTBA, 3 Me-
TOIO NPHUBEJCHHS HalliOHAJIbHOTO 3aKOHOJABCTBA Y
BIJIMOBIIHICTH 0 3akoHOAaBcTBa €C y dacTuHi
o0 3a0e3nedeHHs] CTOPOHH OOBUHYBadeHHsI abo
MPOKYpOpa MiJ 4ac PO3risily CIpaBU HPO MPHUTAT-
HEHHS 0COOM JI0 aJMiHICTPaTUBHOI BiAIMOBIAAIEHO-
CTi JOIIBHO, HacaMIlepe], MPOBECTH ITOTIUOIECHI
TEOPETUKO-TIPABOBI  JOCHIKEHHS, IPHUCBSIYEHI
BKJIFOUEHHIO CTOPOHU OOBHWHYBAaUYEHHS JI0 Cy0’€KTIB
MPOBa/DKEHHSL Yy CIpaBaXx Npo aaMiHICTpaTUBHI
MIPaBONOpPYLICHHA. Pe3ynbTaTé Takux AOCIHIIKEHb
MOXYTh OyTH TIOKJIaJIeHI B OCHOBY IPOITO3UIIII
1010 BHECEHHsI HacTymHUX 3MiH 10 KYnAIT:

- BUAUTUTH OKpeMY CTPYKTYpHY ckiamoBy KV-
nAll, B skiii mepenbadynTh CTaTTi, ¢ BU3HAYCHO
MOHATTS. OOBHHYBAaYeHHS y NPOBAHKEHHI y CIIpaBi
po aJAMiHICTpaTHBHE NPABOIOPYLICHHS, a TaKOX
Hepenik ocid, AKi € CTOpOHOI0 OOBUHYBAUCHHS,;

- iepeAdavYnuTH y9acTh MPOKYpopa SK CTOPOHU
OOBUHYBaueHHS y CIpaBax PO aJMIiHICTPATHUBHI
MPaBOMOPYIICHHS, SIKi IMiZBIIOMYl PO3MIISLAaTH CY-
oM (cyauero). Taka Mpormo3uilisi BUILIMBAE 3 HOPM

9.3 c1.124, m.1 w1 cr. 131-1 Koncrurymii
VYkpainu, e BKazaHO, M0 MPOKypaTypa 3MiHCHIOE
myOiaHe 0OBUHYBaueHHS B cy/i. Kpim Toro, y mo-
PAAKY AWCKYCil, MOXKHA 3allpOIIOHYBATH BiJHECEH-
HS JI0 CTOpPOHH OOBHHYBAad€HHS OCi0, SKi MaloTh
CKJIaJaTH MPOTOKOIH MPO aAMiHICTpAaTHBHI MPaBoO-
MOpYIICHHS Ha MiAcTaBi BpaxyBaHHs cT.256 KVY-
nAll, sSKOI BperyiabOBaHO 3MICT MPOTOKONY Y
copaBi Mpo aaMiHICTpaTUBHE MPABOMOPYIICHHS.
Tak, y mpoTokoyi MaroTh OyTH BKa3aHi BiJIOMOCTI
npo 0co0y, sika MPUTATAETHCS A0 aAMIHICTPaTUBHOI
BiAnoBiganbpHOCTI (Y pasi i1 BUSBIICHHST); MicIle, Yac
BYMHCHHS 1 CYTh aJMIiHICTPATUBHOIO IPaBOIOPY-
LICHHS;

HOPMAaTUBHHUI aKT, SKAH mepexdadae

BIJNOBIJaNbHICT, 3a JaHe MPaBONOPYIICHHS;
MPi3BHINA, aIPeCH CBIJKiB 1 MOTEPIIINX, TPi3BUIIC
BUKpHBaya (32 HOro MHUCHMOBOIO 3TOJ0I0), SKIIO
BOHH €; TOSICHEHHS O0COOM, SIKa MPUTATAETHCS [0
aJMIHICTpaTHUBHOI BiIMOBIIAIBHOCTI; IHII BiJO-
MOCTi, HEOOXiIHI JAJIsl BUPILICHHS cIIpaBU. TOX, MO
cyTi, ocoba, yIIOBHOBa)KEHA CKJIAJAaTH MPOTOKON Y
cIpaBi Mpo aIMiHICTpaTUBHE MPaBONOPYIICHHS,
Ma€ BCTAHOBUTH HAsSBHICTh O3HAK MPAaBOMOPYILIEH-
Hs1, 0cO0Y MOPYIIHUKA.

Jo cropoHn 0OBHHYBaYeHHsI MOXKe OyTH BiaHe-
CEeHUIl TaKoXX BHKpHWBad, MPI3BHIIE SKOTO, 32 HOTO
3r0JI0I0, BKAa3YEThCS y TPOTOKOIIL MPO aIMiHICTpa-
THBHE IIPABOIIOPYIIEHHS, ITOB’S3aHE 3 KOPYIILIEIO.
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PARTICIPATION OF THE PROSECUTION IN THE CONSIDERATION
OF CASES ON ADMINISTRATIVE OFFENCES: ON THE ISSUE OF ON THE
ENFORCEMENT OF THE JUDGMENT OF THE EUROPEAN COURT
OF HUMAN RIGHTS IN THE CASE OF BANTYSH AND OTHERS V. UKRAINE
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Lubomyr Huzar Avenue, 1, 03058, Kyiv, Ukraine
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Institute of Interactive Technologies in Education
st. Zhukovskoho, 70B, 69002, Zaporizhzhia, Ukraine
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The purpose of the article is to substantiate the approach to regulating the participation of the
prosecution in administrative offence cases, which arises from the need to implement the Judgment of the
European Court of Human Rights in the case of Bantysh and Others v. Ukraine The need to update the Code
of Ukraine on Administrative Offences is evidenced by the ECHR Judgment in the case of Bantysh and
Others v. Ukraine of 6 October 2022. Results: the expediency of conducting theoretical and legal studies
devoted to the inclusion of the prosecution as subjects of proceedings in cases of administrative offenses is
indicated. Proposals for amendments to the Code of Ukraine on Administrative Offenses based on the results
of such research are indicated. In particular, it is proposed to single out a separate structural component of
the Code of Administrative Offenses, in which to provide for articles defining the concept of prosecution in
proceedings in the case of an administrative offense, as well as a list of persons who are parties to the
prosecution; to provide for the participation of the prosecutor as a party to the prosecution in cases of
administrative offenses, which are considered by a court (judge) in a subordinate department; it is stated, in
the order of discussion, that persons who must draw up protocols on administrative offenses and the
whistleblower (in the case of consideration of a case on an administrative offense related to corruption) are
referred to the prosecution side. Discussion: the article examines the question of the expediency of
regulating the participation of the prosecution during the consideration of cases of administrative offenses,
which arises from the need to implement the Decision of the European Court of Human Rights in the case of
bantysh and others v. Ukraine.

Key words: proceedings in cases of administrative offenses; decision of the European Court of Human
Rights; prosecution; prosecutor; subject of proceedings.
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Memoto cmammi € nNOWYK WIAXI6 BUPTUEHHS NPOOIeMU WOOO0 3ACMOCYBAHH NOOAMKOBUM OPeAHOM
nodamxoeoi ingopmayii 3 6az oanux ingopmayitinux cucmem JIIC 6e3 30iticnents nepesipku nepeuHHol
Odoxymenmayii Ha niocmaei axoi Oy10 eéHeceHo makxy IHGopmayiio 00 6i0nosionux 6az oanux. Memoou
00CTIONCEHHA: BUKOPUCTHAHO KOMNAEKC Memodis, SKi 3aCmOCO8yIOmMbCs 6 CYHACHIU Npasositl Hayyi,
30Kpema, cneyianvHi Memoou OO0CHONHCeHHsl (NOPIGHANbHO-NPABOGUL, JI02IKO-IOPUOUUHUL, (OPMATLHO-
FOPUOUYHULY) MA 3A2ATbHO-HAYKOGI (OIaneKmMuyHUl, CUCMeMHO-QYHKYIOHAbHUU, ananoeii). Pesyrsmamu:
no0amKosutl opean npu QOpMYy8aHHI BUCHOBKIE 3a Pe3yIbMAamamu NoOamKo8oi nepesgipKu He Modice
NOCUNAMUCL HA NO0amKosy IH@opmayilo HaseHy y 6bazax Oaunux iHgopmayiunux cucmem JIIC sk
be3ymosHUll 00Ka3 6e3 30TUCHEeHHs NePesipKU NePEUHHOT 00KyMenmayii Ha niocmasi sikoi 6y10 6HeCeHo MmaKy
inghopmayito 0o 6asz oanux. Q62080penns: l[lepeduacue 3acmocysanis, 6e3 HANEHCHOT NePesipKU NePEUHHUX
O00KYMeHmi8, NOOAMKOBUM OP2AHOM N00amKoeoi ingopmayii 3 6a3z danux ingopmayiinux cucmem JIIC
npU300UMb 00 He2AMUSHUX HACTIOKIE 01 NAAMHUKIE NOOAMKIE, OCKIIbKU MaKa ingopmayis € niocmasorn
0711 BUCHOBKIB 30 Pe3yIbMamamit NOOAMKo80i nepesipKi.

Knrouoei cnosa: nooamkosuii opean, HanexicHuil 00xas, iHopmayiino-ananimuyne sabesneyenns, oasa

danux, 3ycmpiyHa 36ipKd.

IHocTanoBka nmpodJjeMn Ta ii akTyaJbHIiCTh. B
CTaTTI  pO3IJISINAETBCS  aKkTyalbHa  Ipobiema
MOB’s13aHa 13 BUKOPHUCTAHHSIM NOJATKOBHUM Opra-
HOM TI0JJaTKOBOI iH(popmarii 3 6a3 manux indpopma-
MIHHUX, TEIeKOMYHIKAIMHUX Ta iH(popMaIliitHo-
TEJIEKOMYHIKAI[IMHAX CHUCTeM TpW 3IIHCHEHHI TO-
JaTKOBUX NEPEBIPOK.

3aranpHi 3acamu 3iHCHEHHA i1HGOpMAIiitHO-
AQHATITUYHOTO 3a0e3MeUeHHs] IOAATKOBUM OpPIaHOM
nepeabadeHo rnasoro 7 posainy Il [lomatkoBoro
KOJIEKCY YKpaiHH.

IlopatkoBa iHdopMamis 3a pPaxyHOK SIKOL
3MIACHIOEThCS HANOBHEHHA 0a3 nmaHux iHDOp-
Mariiaux cucreM JIIC 3miiiCHIOETBCS, y TOMY
YHCHi, 32 paXyHOK MOKa3HUKIB IOJATKOBOI 3BiT-
HOCTI IJIATHUKIB IMOJATKIB.

IlopaTtkoBi oprani y cBOill NpakTHIi 3acTOCO-
BYIOTbH MOJIATKOBY iH(OpMaLito HasBHY y 0a3ax na-

Hux iHpopmaniiinux cuctem JIIC sik OGe3ymMoBHHI
JIOKa3 IIOA0 XapakTepy (piHaHCOBO-TOCIOAAPCHKOT
TSUIBHOCTI IJTATHUKIB MOJATKIB.

Ane Taka mojaTkoBa iH(OpMalis Mae JIHIIe
aHAMITHYHWA 1 iHQOPMATHBHUI XapakTep Ta IIO-
BUHHA TIIEPEBIPATHCH TOJATKOBUM OpPraHOM Yy
crioci6 mependauenwii [lomaTkoBUM  KOmEKCOM
VYkpainu.

Bigrak, HasBHICTb Oynb-SIKMX CYMHIBIB a0o
Migo3p y NOJAaTKOBOTO OpraHy sKi BHHHUKIM Ha
migcraBi monaTkoBoi iHGopmarii oTpumanoi 3 0a3
nanux iHdopmaniitaux cucrem AIIC € nume npu-
BOJIOM 151 IIEPEBIPKH.

IIpu nupoMy Taka nepeBipka Ma€ BKJIIOYATH B ce-
Oe 3nificHeHHs mepeBipku Oe3rnocepegHbO NEePBUH-
HUX JIOKyMEHTIB.

Cama no co0i nogatkoBa iHdopMalis HasiBHA y
0a3zax naHux iHpopmaniitnux cuctem HAIIC, 6e3 ne-
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PEBIpKM TIEPBUHHUX [TOKYMEHTIB, HE € HAJIC)KHUM
noka3oMm B po3yminHi KAC Ykpainn.

3pobneHi BUCHOBKH, $Ki 3a3HadeHl y CTaTTi,
JO3BOJISIIOTh  3[MIHCHUTH TEPEOIiHKY MPaBOBUX
MiZCTaB MO0 3aCTOCYBaHHSA AOKAa3iB IOJATKOBUM
opraHoM mnpu (OpMyBaHHI BHCHOBKIB TOAAaTKOBOI
MEePEeBipKH.

AHani3 pocaigkens i myOJikauiii 3 nmpooJie-
MH. 3arajibHi TCOPETUYHI aCIEKTH MIOAO 3/iiCHEH-
Hs iH(OpMaIiifHO-aHATIITHYHOTO 3a0e3MeUeHHS 10~
JATKOBUM OPTraHOM OYJIHM MPEAMETOM JOCIHiKEHHS
HaykoBux npans O.€. Jlemenka, 1.41. Cemup’siHOBa
Ta 1HIIHX.

HasBHI HayKOBi pe3yabTaTH 3 IBOTO HAMPSIMKY
JIO3BOJISIIOTh 3POOUTH aKTyaJbHHUI aHami3 mpooie-
MH 3aCTOCYBaHHSI MOJATKOBHM OpPraHOM MOJAaTKO-
Boi iHpopmaii 3 6a3 naHux iHGOpPMALIHHUX CH-
crem JIIC.

Buknaa ocHOBHOTo mMartepiany q0C/iIKeHHS.
VY nisbHOCTI MOJATKOBUX OpPraHiB HasBHA MPAKTHU-
Ka MiJ] 4ac 3JiHCHCHHS MOJAaTKOBUX MEPEBIPOK BU-
KOPHCTOBYBAaTH TOJATKOBY iHQoOpMailiro 3 6a3 jaa-
HUX iHQOpMAamiifHUX, TENCKOMYHIKallilHUX Ta iH-
(dopmaniiiHO-TeNeKOMYHIKAI[IfHUX cucTeM (Jaii —
«iH(popmaniiiHi cucremm») JepkaBHoi OAATKOBOT
ciryx6u (mam AIIC).

30KpemMa, JOCUTh 4acTO B aKTaxX IMEPEeBipPKH I0-
JaTKOBUH OpraH OOTPYHTOBYIOUM CBOI BHCHOBKH
3aCTOCOBYE TOJATKOBY iHGopMariito 3 0a3 JaHHX
inpopmauiitnux cuctem IIC cdopmoBany Ha
MiJCTaBl BHECEHHWX IUTATHUKOM TIOJATKIB ITOKa3-
HUKIB TIOIaTKOBOI 3BITHOCTI TIPO Ppe3yJIbTaTH
(hiHaHCOBO-TOCTIOAAPCHKOI i SITBHOCTI.

Taka indopmariis BUKOPUCTOBYETHCS MOAATKO-
BUM OPraHOM IIOJ0 KOHTPAreHTIB IUIATHHUKA II0-
JATKIB CTOCOBHO SIKOT'O 3JIIHCHIOIOTHCS TIEPEBipOYHi
3aXO0JIH.

Lle mpu3BOAUTH 10 TOTO, IO MMOJATKOBHI OpraH
Ha MiJCTaBi MojaTkoBoi iHdopMamii HasBHIN y Oa-
3ax gaHux iHpopmauiiinux cucrem [IIC BraeTncs
70 BUCHOBKIB IIPO BiJICYTHICTH OCHOBHHX 3ac00iB
(Hampuknan y 3B’s3KY i3 HEMOAaHHSIM HOAATKOBOI
3BITHOCTI a00 He HapaxyBaHHSM aMoOpTH3alii) Ta
TPYAOBUX PECYpPCiB Y KOHTpPAreHTIiB IUIATHHUKA MO-
JATKIB, NISUTBHICTH SKOTO € MPEJAMETOM IIEPEBIPKH.

[Ipore, Taka momaTkoBa iHGoOpMAIlisl HasBHA Yy
0azax manux iH(opmamiiaux cucrem JAIIC mae
BUKJIIOYHO iH(OPMATUBHUI XapakTep 1 HE MOXKe

3aCTOCOBYBATHCH SIK IJCTaBa JJIsi BHCHOBKIB TIO-
JIATKOBOT'O OpraHy.

HamoBuenus 0a3 ganux iHGOpMaIiHHAX CHCTEM
HAIIC  3pmificHIOETBCS 32 PaxyHOK  3aXOMiB
OB’ sI3aHUX 3 1H(GOPMAMIHHO-aHATITHYHIM 3a0e3-
TICUCHHSIM.

Cepen HayKOBIIIB HE iCHY€E €JUHOI JTYMKH II[0JI0
BU3HAUEHHs iH(OpMaliiHO-aHATITHYHOTO 3a0e3-
neuyenns, oguak O.€. JleMeHnko 3a3Hauae, IO iH-
(dopMariifiHo-aHamiTHYHE 3a0€3MCYCHHS — 1€ JIU-
HaMiYHHI TIPOIEC, 33 JIOTIOMOTOK SKOTO iH(Op-
Mallisl LHUPKYJIIO€ B CHCTeMi ynpaBmiHHS. [Hdop-
MaIliiiHi TpoIIeCcH HIUTLHO OB’ sI3aHi 3 YIPaBIiHCh-
KHMH Ta € MAIPYHTSIM Ui PO3POOKH i OOIpyHTY-
BaHHS pillleHb MIOJI0 NUIAXIB JOCSITHEHHS IIUICH
yrnpasiiaas [3].

.51, Cemup’siHOB
aHaNMITUYHE 3a0e3ledeHHs Mepeadavae 3abesre-

3a3Havae, iH(OpMaIliiiHO-
YeHHS! CCTEMH YIPaBIiHHS, KpiM iH(opMarii, e
1 3HAHHSAMH, HEOOXITHUMM JIJIi BUKOHAHHS YCIX
GbyHKIH 1 3aBaaHb yrnpasiiHHs [4, c. 6].

B cBoro uepry, momaTkoBe 3aKOHOJABCTBO JIA€
OimpIl  wiTKe  BU3HAauYeHHs  iHQoOpMamiiiHO-
aHAITUYHOTO 3a0e3MeueHHSI.

3okpema, BiamosigHo a0 cr. 71 [IK VYkpainwm,
iHQopMaIlifHO-aHAIITUYHE 3a0e3MeYeHHs MisTb-
HOCTi KOHTPOJIFOIOUHX OPTaHiB - KOMILIEKC 3aXO0/IiB,
IO KOOPIUHYETHCS LEHTPAILHHM OPraHOM BHKO-
HaBYOI BJIaJiM, 10 3a0e3nedye pOpMyBaHHS Ta pe-
aii3ye nepkaBHy (piHAHCOBY MOIITHKY, OO 300-
Py, ONpAaIlOBaHHS Ta BHKOPUCTAHHA iHQOpMaIIii,
HEOoOXiHOT JJIsi BUKOHAHHS IOKJIAQJICHUX Ha KOH-
TpOJIOrOYi opranu GyHkiii [1].

AHani3yroun 3MICT TOHATTS «iH(pOpMAaIiiHO-
aHaJTITUYHE 3a0e3leYeHHs» Yy IIHPOKOMY pO-
3yMiHHI, MOXXHa NPUATH 0 BUCHOBKY, IO i€ JH-
HaMIYHHHA TIPOIEC Y MAiSUTBHOCTI KOHTPOJIFOIOYOTO
oprafy o BKIItoYae B cede 30ip, ompairoBaHHs Ta
BUKOPHCTaHHS TI0JJATKOBOI iH(popMartii.

Bapro 3ayBaxurtu, mo (opmoro icHyBaHHS pe-
3yNnbTaTiB  iHpOpMaLiiiHO-aHAIITHYHOTO 3a0e3re-
YeHHS € BIANOBiIHI 0a3M JaHUX MMOJATKOBOTO Opra-
HY.

Taxk, BigmosimHo mo a63.1 m. 74.1. ct. 74 IIK
VYkpainun, momatkoBa  iH(opmaris,  3i0paHa
BiNOBiAHO 110 1boro Kojekcy, 30epiraerscst B 0a-
3ax JgaHuX 1HQOPMAIIHHUX, TEIEKOMYHIKAI[lHUX

Ta 1HQOPMAIIHO-TENIEKOMYHIKAIHHIX CHCTEM

FOpuouunuii sichux 2 (71) 2024 109



KOHCTUTYLIMHE TA AIMIHICTPATHUBHE IIPABO

[EHTPAIFHOTO OpPraHy BHKOHABUOi BIAAH, IO pe-
ami3ye aep>kaBHY IMMOAATKOBY MONITHKY.

3i 3micty craret 72 ta 73 IIK VYkpaiam, BOa-
Ya€eThCs], IO JKEPEJIOM HAIlOBHEHHS 0a3 JaHuX iH-
dbopmariitnux cucrem [IIC e momartkoBa iH(bOp-
Mallis, OTpUMaHa BiJl TUTATHUKIB TMOJATKIB, MOAAT-
KOBHUX arcHTIB, OpraHiB BUKOHABYOI BJaJy, OpraHiB
MmicieBoro camoBpsigyBanuia, HBY, HKUIIOP,
0aHkiB, (DiHAHCOBHX YCTaHOB, HEOAHKIBCHKUX
Ha/aBaviB IUIATDKHUX TOCIYT, BiJl OpPraHiB BIaAH
1HIINX JepKaB, MDKHAPOIHUX OpraHizauiii abo He-
PE3UACHTIB, 32 HACHiAKaMHd MOJATKOBOTO KOHTPO-
710, Ta BiJ iHIIMX OpraHiB Ta 3 iHIKX OQIiUiHKUX
pecypcig.

Po3noBcIomKeHOI0 € TPaKTHKa MOJaTKOBOTO Op-
rany (opMyBaTH BHCHOBKH aKTy IEPEBIpKH TIPO
pe3ynbTaTi (PiHAHCOBO-TOCIIOAAPCHKOT iSUTBHICTh
IEBHUX IUIATHHUKIB IIOJATKIB BUKIIFOYHO Ha ITi/ICTaBl
MoJaTKOBOI iHpoOpMalii HasBHOT y 0a3ax JaHUX iH-
¢dopmaniiianx cuctem JI1C 3a paxyHOK MOKa3HUKIB
MOJIAaTKOBOI 3BITHOCTI, MPH IBOMY 0€3 371 iCHEHHS
MEPEBipKH Ta aHali3y MEePBUHHOI JOKYMEHTAIil Ta-
KOTI'0 IUTATHUKA ITOJATKIB.

OnHak, HasBHICTH y 0a3ax JaHMX iHpOpMALiii-
Hux cucteM [I1C monatkoBoi iHdopmarrii copmo-
BaHOI 3a pPaxyHOK IOKa3HHKIB TOJATKOBOI 3BiT-
HOCTI BIJITOBIAHOIO IIJIATHUKA IIOJATKIB, HE € JJOKa-
30M SIKMH XapakTepusye (piHaHCOBO-TOCIIONAPCHKY
JISTBHICTD TAKOTO IUIATHUKA MOIATKIB.

Tak, Hampukian BinCyTHICTH iH(opMamii Tpo
HasBHICTh TPAIliBHUKIB a00 OCHOBHUX 3aco0iB (3a
MOKa3HUKaMH aMOPTHU3aliiHUX HapaxyBaHb), KO-
HUM YMHOM HE€ CBIIYUTH MPO BIJCYTHICTh TaKHX
TPYAOBUX pecypciB a00 OCHOBHHX 3aC00iB, OCKIJIb-
KM ITUIATHUK MOJATKIB MIl' MPOCTO HEMOAATH TaKy
iH(opMarito 3 00’€KTUBHUX NPUYHH (Y 3B SI3KY i3
(hopc-MaxkopHUMHU 0OCTaBUHAMH) Ta HE M030aBiie-
HUW NpaBa yCYHYTH TaKWil HEJONIK MUIIXOM II0-
JIAHHS BIAIIOBIIHOI 3BITHOCTI ITI3HIIIIE.

IlopatkoBe 3akoHOAABCTBO YKpaiHu mnependa-
Ya€ MOJKJIMBICTP BHHUKHEHHS CHUTyalild 3a SIKUX
IUTATHUKOM TOJATKIB OYyJIO NOIMYLIEHO MOMUJIKH Y
3allOBHEHHI MOJATKOBO{ 3BITHOCTI Ta MPaBO TAaKOTO
IUTaTHHUKA MTOJIATKIB HA CAMOCTiHE YCYHEHHS TaKuX
TTOMMJIOK TIiCTISl X BHSIBJICHHSI.

Bisbin TOro, BiACYTHICTH IOAATKOBOI iHGOp-
Marlii y 6a3ax nanux iHopmaritaux cucrem JII1C
PO HASBHICTP Y IJIATHUKA MOJIATKIB TPYIOBHUX pe-

cypciB abo OCHOBHHX 3ac00iB HE BHKIIIOYAE MOXK-
JUBOCTI PEaTbHOr0 BHKOHAHHS HHUM TOCIONApPCh-
KHUX OTIepariif, OCKUTbKN 3aTy9eHHs MPAIiBHUKIB €
MOJUIMBUM 32 JIOTOBOPaMH IIMBITbHO-IIPABOBOTO
XapakTepy, ayTCOpcHHTY Ta ayrcradinry (opeHma
MEPCOHAITY), 2 OCHOBHI 3aCO0M MOXKYTh 3aJIy4aTUCh
JI0 TOCHOAApPChKOI MiSUIBHOCTI HA MiJICTaBi JOTrO-
BOpiB OpeHH a00 JII3UHTY.

3a3HaueHe CBIAYUTH NPO Te, IO OyAb-iKa IO-
naTkoBa iH(oOpMallis ska HasBHA y 0a3ax JaHUX
inpopmauiiianx cucrem JIIC mono xoHTpareHTa
TUIATHUKA MOJATKIB, CTOCOBHO SIKOT'O 3/IIHCHIOEThCS
MepeBipKa, Mae MEPeBIPATUCH TMOJATKOBUM Opra-
HOM y croci0 mependadeHuil moJaTKOBUM 3aKOHO-
JIABCTBOM.

[epeBipka iHpopMarii  1momo
KOHTpAareHTa IUIATHUKA IMOAATKIB, CTOCOBHO SKOTO

MMOJJaTKOBOI1

3MIACHIOETHCS TIEPEBIpKa, MOXE 3JIMCHIOBATHUCH
IUISIXOM HampaBlieHHS NHCBMOBOTO 3amuTy abo
MPOBENEHHS 3yCTPIYHOI 3BIpKH.

Bigmoeigno mo m. 73.3. cr. 73 IIK VYkpaiuuy,
KOHTPOJIIOI0Yi OpraHu MaloTh MPaBO 3BEPHYTHUCS IO
IUIATHUKIB TOJATKIB Ta IHIIMX CyO’ekTiB iH(DOP-
MaI[iiHUX BITHOCHH i3 NMHUCBMOBUM 3aIlUTOM IIPO
HajaHHS iHQopMamii (BHYEpHIHHMH TMEpemiK Ta
MiCTaBH HaJaHHS SKOi BCTAHOBJICHO 3aKOHOM),
HeOOXiHOT /Ui BUKOHAHHSA TOKIAJACHUX HAa KOH-
TPOJIOIOYi OpraHu (YHKIIHA, 3aBlaHb, Ta ii JTOKY-
MEHTAIILHOTO ITiITBeP/PKECHHSI.

Bigmosigao go m. 73.5. ct. 73 TIK VYxkpaiam, 3
METOI0 OTPUMaHHS IMOJATKOBOI iH(popMarii, Heob-
XiZJHOT y 3B’SI3KY 3 NPOBEIEHHSIM IEPEBIPOK, KOH-
TPOJIOIOYi OpraHd MarTh MPaBO 3IIHCHIOBATH
3YCTpIiYHi 3BIpKH JaHUX Cy0’ €KTiB TOCIOJapIOBaH-
HS IIO/I0 TUIATHUKA ITOAATKIB.

TakuM 4MHOM, MO>XHa 3pOOWTH BHCHOBOK, IO
MOJIATKOBUI OpraH Mae BH3HAYEHI MOJATKOBHM 3a-
KOHOJIaBCTBOM MEXaHI3MU IS IePEeBipKH MOAaTKO-
Boi iH(oOpMarii, 1m0 MicTUThCS y 0a3ax AaHHUX iH-
¢dopmaritinux cucrem JIIC, 30kpema mUIsIXOM
HanpaBJIeHHs] TICbMOBOTO 3alUTy a00 MPOBEAEHHS
3yCTPIYHOI 3BIpKH.

Tob6to, moxaTkoBa iH(opmalis HasBHA y 0azax
nanux iHdopmaniiaux cuctem HIIC chopmoBana
Ha IACTaBl IIOKAa3HUKIB IIOJATKOBOI 3BITHOCTI
KOHTpareHTa IJIaTHUKA MOJATKIB, CTOCOBHO SIKOTO
3MIACHIOETHCS TIEpEBipKa, Mae OyTH MepeBipeHa Ta
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MITBEpKeHa a0o0 CIPOCTOBaHA  BiIITOBITHUMH
MIEPBHHHAMH JTOKYMEHTaMH.

[NomatkoBa iadopmanis HasiBHa y 0a3ax AaHHUX
inpopmariiinux cucrem JIIC, chopmoBana Ha
MiJCTaBl TMOKa3HHUKIB TOJATKOBOI 3BITHOCTI IDIAT-
HUKa TIOJIaTKIB Ta fKa BUKIMKAE MiJ03pU MPO TO-
PYILICHHS 3aKOHOJAaBCTBA, € JIMINE MPUBOJOM IS
BIJIMOBITHOTO pearyBaHHS Ta BXKHUTTS 3aXOJlIB IIie-
penbauenux [1K Ykpainu.

Bynp-sixi BUCHOBKH, 3p00JieHI KOHTPOIIOIOYNM
OpTaHOM JIMIIE Ha MiACTaBi MOAATKOBOI iH(popMarii
oTpuMaHoi 3 0a3 fgaHuMx iH(OpMAalifHUX cUCTeM
JIIC 6e3 BKUTTS 3aX0[IiB MIOJ0 MEPEBIPKH MOKa3-
HHUKIB I10JaTKOBOI 3BITHOCTI IUIATHHUKA IIOJATKIB €
JIUIIE TIPUITYIIEHHSIMH IMOJATKOBOI'O OpPraHy, Taki
BHUCHOBKH € HEOOTPYHTOBAaHMMHU Ta HE MOXYTh OY-
TU TiJCTABOO YIS 3aCTOCYBaHHs CAHKIIIK IO IjIaT-
HHUKA OJATKIB.

Koncrarauis ¢axTiB nopyimeHb 3aKOHOJaBCTBa,
0 TPYHTYETHCS JIMIIC HA CYMHIBaX Ta MPHITYIICH-
HSIX, € HEMPUITYCTHMOIO TIPH CKIIaJaHHi oQiliitHOro
JOKYMEHTY OpraHy Jep:KaBHOI IMOJATKOBOI CITy:KOH
(axTa epeBipkn).

VY pa3si oCKapKeHHs IUIATHUKAMH TOJATKIB 10
CyAy pillleHb MOJATKOBOTO OpraHy c(opMOBaHUX
Ha TIi/ICTaBM BHCHOBKIB aKTy IEPEBIPKHU 3a Pe3yIib-
TaTaM¥ SKOi MOJIATKOBHM OpPraHoM OyIio 3acTOCO-
BaHO MOJIATKOBY iH(OpMAIlI0 MO0 KOHTpareHTa
mo3uBavya 3 0a3 gaHWX iHGOpPMAIHUX CHCTEM
JIIC 6e3 BXKUTTS 3aX0[liB MIOA0 MEPEBIPKH MTOKa3-
HHKIB TI0JIATKOBOI 3BITHOCTI TaKOro IUIATHUKA ITO-
JaTKiB, TO aJMiHICTPAaTUBHI CYJIU IIUTKOM OOTpPYH-
TOBAaHO BH3HAKOTHh TaKy IIOJaTKOBY iH(OpMaIlito
HEHAJICKHUM JIOKa30M Y CIIpaBi.

Bigmosigao no cr. 72 KAC Ykpaiau mokazamu
B aJMIHICTpAaTHBHOMY CYJIOYMHCTBI € Oyab-iKi
JlaHi, Ha TiJICTaBi SKUX CyJl BCTAHOBJIOE HASBHICTh
abo BiAcyTHICTE 00cTaBUH ((hakTiB), 0 OOIPYHTO-
BYIOTh BUMOTH 1 3allepeueHHs] YYaCHUKIB CIIPaBH,
Ta iHII 00CTaBUHM, IO MAKOTh 3HAYCHHS YIS Tpa-
BUJILHOT'O BUPIIIEHHS CIIPaBH.

Ili maHi BCTAaHOBIIOIOTHCS TAKUMH 3aco0aMu:
MMMCHMOBHUMH, PEUOBHMH i €JIEKTPOHHUMH JIOKa3a-
MU; BUCHOBKaMH E€KCIIEPTIB; IIOKa3aHHSIMU CBIJIKiB.

IMpurnucamu cratti 73 KAC Ykpainu Bu3Haue-
HO, 1110 HAJICKHUMH € JIOKa3H, SIKi MiCTATh 1H(OP-
Mallito 1010 IPeaIMeTa JOKa3yBaHHS.

Hanexwicts moka3iB  Xapakrepusye CHpoO-
MOJKHICTh THX YM IHIMUX AaHuX (iHpopmarlii) OyTu
MPOIECYaThbHO KOPHUCHUMU JJISi BUPIIIEHHS TIEBHO-
ro TMPOIECYAThbHOTO THUTAHHS B MEXax CYZOBOTO
MPOBAPKEHHS Ta PO3TIIILY MO CYTi ¥ MPaBUIBHOTO
BUPILIICHHSI KOHKPETHOI CIIPaBH.

[IpeameroM noKa3yBaHHS 3rigHO 4.2 cT. 73
KAC VYkpainu € o0cTraBuHH, sIKI MiATBEPKYIOTh
3asIBJICHI BUMOTH YU 3allepeueHHs a00 MarOTh 1HIIIE
3HAQUEHHS M PO3IJSiAy CHOpaBH 1 MiUIATar0Th
BCTaHOBJICHHIO IIPH YXBaJICHHI CYZOBOTO PillICHHSI.

Crizx 3a3Ha4UTH, B [LOMY KOHTEKCTI, IO 3a3Ha-
yenns 4. 1 ¢T. 72 KACY «gokasu, Ha micTaBl SKUX
CyJl BCTAaHOBJIIOE€ HASBHICTh 200 BIJICYTHICTh 00CTa-
BUH ((axTiB)» MNPaBWIBHO CIHiJ TIYMa4yHWTH, SIK
JIOT14HY 3aTHICTH MICTHTH iHpOpMAIilo, sIKa CTO-
CY€TbCS IPEAMETY J0Ka3yBaHHSI.

OTKe, HaJCKHHMHM JIOKa3 - Ii¢ JO0Ka3 SKUH Mae
JIOTIYHUN 3B 30K 3 00CTaBHHAMH, SIKi CTAHOBJISATH
npeaMeT AOKa3yBaHHS, JI0 SIKOTO MOXYTh Hajexa-
T (aKTH MaTepialbHO-IPABOBOIO Ta MPOIECyallb-
HOTO XapakTepy.

Yacrtunoro 3 crarti 73 Koxekcy anminicTparus-
HOTO CYJOYMHCTBA YKpaiHU CTOPOHU MAaIOTh IIPaBO
0OIpyHTOBYBaTH HAaJIGKHICTh KOHKPETHOTO JIOKa3y
JUTSI T ITBEPHKEHHS iXHIX BUMOT a00 3arepedeHb.

B cuny wactunu 2 cratti 77 KAC VYkpainu, Ts-
rap JOBEJeHHs HaJEeKHOCTI TOTO YH 1HIIIOTO JI0Ka3y
B aJMIHICTpAaTHBHHX CIpaBax MPO MPOTHUIPABHICTh
pimens, Mii 9yu Oe3disUTHHOCTI Cy0’€KTa BIIaTHUX
MMOBHOBaXXE€Hb, y JAaHOMY BHITQJKy Ha ITOJaTKOBUH
oprad. Cy0’eKT BIIaJHUX TMOBHOBa)XX€Hb IOBHUHEH
MOJIaTU CYJy BCl1 HasiBHI Y HBOTO JOKYMEHTH Ta Ma-
Tepiany, siIKi MOXYTh OyTH BHKOPHUCTaHI K JTOKa3u
y cIipasi.

BUCHOBOK IIOI0 HAJIEKHOCTI/HEHAIIEKHOCTI J10-
Ka3y IPYHTYEThCS Ha OIHII TBEPIKCHb yYacHHKA
CIIpaBH TPO OOCTaBUHM, sKi, Ha iX AYMKY, MOXeE
MiATBEPIUTH [0Ka3, L0 MOJNAETHCS abo BUTpeOO-
BY€ETBCSL.

TakuM 4MHOM, MOCHJIAHHS TIOAATKOBOT'O OpraHy
Ha MMOAaTKOBY iHQOpMaIio HasBHY y 0a3ax AaHUX
inpopmauiiiaux cucrem IIC BimHOCHO KOHTp-
areHTIB MMO3MBaya, € Oe3MMiICTABHUM OCKIUIBKH, ITij
yac CKJIaJieHHs Takoi aHamiTudHoi iHdopmarrii
Oy/b-sIKi TIEPBUHHI JIOKYMEHTH IIJIATHUKA MOJIATKIB
HE BUKOPUCTOBYBAJINUCH Ta HE aHAII3yBaJMCh, & OT-
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KE€ HE € HAJISKHUM JIOKa30M B PO3YMIiHHI TPOIIECy-
ANBHOTO 3aKOHY.

AHaoriuyHa mpaBoBa MO3HUIIIS MICTHTHCS 1 Y TIO-
craroBax Bepxosrnoro Cyny Big 04.01.2024 poky y
crpasi Ne 120/9359/21-a [5], Bix 21.12.2023 poky y
cripasi Ne 804/1849/17 [6], Bix 06.06.2023 poky y
crpasi Ne 640/11558/20 [7].

BucnoBku: 1. [lonatkoBa iHpopMallist HasiBHA y
0azax manux iHpopmaniiiaux cuctem MIIC, sxa
BUKJIMKA€E Mi03pU y MOJATKOBOTO OpraHy Mpo Mo-
PYLIEHHS 3aKOHOJABCTBA, € TNPHUBOAOM  JUIA
BiJINIOBIZTHOTO pearyBaHHs Ta BXKHUTTS 3aXOJiB Iie-
penbauenux [1K Ykpainu.

2.Ilepen BHUKOPUCTAaHHSIM IIOAATKOBOI iH(OP-
Marii 3 6a3 manmx iHpopmaniiinux cucrem JIIC
Uit (hOpMyBaHHS BHUCHOBKIB 3a pe3yJibTaTaMH I10-
JIATKOBOI TEPEeBIpKH, Taka MOAAaTKOBa iH(opmalis
Mae OyTH IepeBipeHa MUIIXOM HalpaBJeHHS MUCh-
MOBOTO 3aIUTy 200 MPOBEACHHS 3yCTPIYHOT 3BipKH.

3. [IporecyanbHe 3aKOHOAABCTBO YKpaiHM HE
nepeadadae MOKIMBICTh 3aCTOCYBaHHsS y SKOCTI
JI0Ka3y TpY BUPILICHHI COpPaBU y aJMiHiCTPaTHB-
HOMY CYi MoJaTKoBoi iH(dopMarrii 3 0a3 JaHUX iH-
¢dopmaniiinnx cucrem JIIC Ge3 3ailicHeHHs mepe-
BIPKM Ta aHaJi3y NEepPBUHHUX JJOKYMEHTIB IUIATHUKA
MOJIaTKIB, 1[0 MAa€ HACIIAKOM BHM3HAHHS TaKol iH-
¢dopmauii He HaneXHUM A0Ka30oM y po3yMinHi KAC
VYkpainu.
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TAX INFORMATION AS IMPROPER EVIDENCE WHEN THE COURT
RESOLVES A TAX DISPUTE

Kyiv University of Law of the National Academy of Sciences of Ukraine
Akademika Dobrokhotova Street, 7A, 02000 Kyiv, Ukraine
E-mail: ugolkov@ukr.net

The purpose of the article is to find ways to solve the problem of using tax information from the
databases of the DPS information systems by the tax authority without checking the primary documentation
on the basis of which such information was entered into the relevant databases. Research methods: a set of
methods used in modern legal science, in particular, special research methods (comparative-legal, logical-
legal, formal-legal) and general scientific (dialectical, systemic-functional, analogies) research methods
were used. Results: when forming conclusions based on the results of a tax audit, the tax authority cannot
refer to the tax information available in the databases of the DPS information systems as unconditional
evidence without checking the primary documentation on the basis of which such information was entered
into the databases. Discussion: premature application by the tax authority of tax information from the
databases of the DPS information systems, without proper verification of primary documents, leads to
negative consequences for taxpayers, since such information is the basis for conclusions based on the results
of a tax audit.

Key words: tax authority; proper evidence; information and analytical support; database; counter-
reconciliation.
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KJIACHU®IKAILISAA BUACHOBKIB EKCIIEPTA TA IX JOKA3OBE 3HAUYEHHS B
AIMIHICTPATUBHOMY CYJAOYUHCTBI

Harmionansauii aBianiiHuil yHIBEpCUTET
npocnekT Jlrobommupa ['y3apa, 1, 03058, Kuis, Ykpaina
E-mail: yudina_irina@ukr.net

Memoro cmammi € ananiz xiacugixayii 6UCHOBKI6 excnepma ma 3 ’Acyeamu iX 00KA306¢ 3HAYEHHS 8
AOMIHICMPamueHoMy cyoouuncmei. Memoou 00CaiOHCeHHA: 3aCMOCOBAHO OIANCKMUYHULL MeMOO NI3HAHHS,
3a 00NOMO20I0 K020 30TUCHEHO 3A2ANbHOMeopemuyte O0CIIONCeHHs Kiacugikayii 6UCHOBKI6 excnepma,
NOPIBHANLHO-NPABOGUTL MemOo0 Ol AaHAAI3y Ni0X00i8 HAYKOBYI6 00 O00KA308020 3HAYEHHS UMOBIPHUX
BUCHOBKI@ MA BUCHOBKIB NPO HEMONCTUBICMb SUPTUEHHS NUMAHHS, NOPIGHATbHO-NPABOGUL MA (OPMATLHO-
IOPUOUYHULL MemOoOU 0151 AHANI3Y HOPM 3AKOHOOABCMBA, d MAKONC Memoou cucmemamuzayii ma
y3aeanvHenns. Pezynomamu: npoananizoeano niocmaeu xnacugikayii  eucHoskie excnepma. Aemop
PO3MENCYBAB NPABOBY NPUPOOY BUCHOBKY NPO HEMOICIUGICMb GUDIUIEHHS NUMAHHS MA NOBIOOMAEHHS. NPO
HEeMOJICIUBICTG NPOGEOeHHsl CYO0B80I eKCnepmusu, a makKodiC 3anponoHO8AHA 000AMK08A NIOCMAasa O7s
Kaacugixayii 8UCHOBKIG excnepma 3a cyO eKmHUM CKAA0OM, 6IONOBIOHO 00 AKOI BUCHOBKU eKChepma
NOOLIAIOMbCA HA THOUBIOYATLHULL BUCHOBOK €KCNepma ma HA KOIe2ianbHuu uchosox excnepma. OOHax
IHOUBIOYANbHUL BUCHOBOK eKCepma Ha OYMKY A8mMopda, MO Ce MAaKoiC OYMu KOMIAEKCHUM 3d YMOBU, WO 8
pamkax oO0Hiel cy0080i excnepmusu pPiHONPOQIIbHI  eKcnepmui  OOCAIONCEHHSI NPOBOOSIMbCL  OOHUM
EKCNepmoM y CYMIJCHUX eKCHePMHUX CReYiaTbHOCHIAX, K HANPUKIAO, MexHiuHa eKCnepmu3a OOKyMeHmia
ma nowepro3nasya excnepmusa. 3azHayena no3uyis 8i0noeioac peanism CyydacHoi eKCnepmuoi npaKkmuxu,
ane NoGHICMI0 MPUUHAMU 11 MOXNCIUGO OyOe MINbKU NiClsi 3aKOH00As4020 3aKkpinieHus. Q0z060penHs:
KamezopuyHi 8UCHOBKU eKCHnepma Maroms 0e3yMosHe 00Ka308e 3HAYEHHS, a UMOSBIPHI 8UCHOBKU eKcnepma
MOJCYMb  pO32NA0AMUCH  AK  NOBHOYIHHULL O00KA3 Juwie 6 CYKYNHOCMI 3 [HWuMu O0oKkazamu 8
AOMIHICMPAMUBHI CRPABI 3 YMOBU, WO MAKI BUCHOBKU He CYynepeyams iHUUM OOKA3AM.

Knrouoei cnosa: 6ucnogox excnepma, aoMiHiCmpamuene CYOOUUHCMBO, CY008d eKCnepmusa,
Kracughikayis; 00Ka306e 3HAUeHHs.

IHocranoBka mpodjeMu Ta ii aKTyaJbHICTb.
OpHuM 13 HallBaXJIMBIMUX 3ac00iB OKa3yBaHHS B
aJIMIHICTPaTUBHOMY CYIOYMHCTBI € BUCHOBOK €KC-
repTa, SKUil BUAAETHCS 3 JIOTPUMAHHSAM yCiX IMPO-
LeCyaqbHUX HOPM 3a pe3yJbTaTaMu IPOBEICHHS
CylOBO1 ekcrnepTusu. JlaHuil BHUCHOBOK € MPSIMHUM
pe3yabTATOM CYJOBOI €KCIIEPTU3U Ta MOXKE PO3T-
JIsggaTucs gK 11 HeBiA €eMHa yacTHHA. TakMM YMHOM,
MOKHa CTBEP/KYBaTH, IO TPAaBOBa CYTHICTh BH-
CHOBKY €KCIepTa HEPO3PUBHO ITIOB’s3aHa 3 IMPaBO-
BOIO CYTHICTIO CYZIOBOT €KCIIEPTHU3H.

IcTopryHO CcKiTanocs Tak, IO MPOTSATOM JOCUTh
TPUBAJIOTO YaCy €KCHEPTHI JOCIIHKSHHS BBayKaJIH-
CSl YACTUHOIO KPUMIHAJICTUKH, TOMY BEJTUKHI BHE-
COK y «CKapOHUYKY 3HaHB» PO CYIOBY E€KCIEPTH-
3y Ta BUCHOBOK eKcIiepTa Oyno 3po0IeHo KpuMiHa-
mictamu. Ha chorofHilHIN 1eHb pPi3HI acleKTH Cy-
JIOBOT €KCTIEPTU3M aKTHBHO JOCHIKYIOTBCS TaKOX
aJMiHICTpaTHBICTaMH, PU LIBOMY CIiJ 3a3HAYUTH,
IO MpaBoOBa MPHUPOJA CYJIOBOI EKCHEPTH3H € OJlHA-
KOBOIO SIK JUIsl KpUMiHAJIBHOTO, TaK i IS a/JIMiHICT-
PaTUBHOIO CYJOYMHCTBA. TOMy Ui JOCIHiIKEHHS
knacugikalii BUCHOBKIB €KCIiepTa B aJMiHiCTpaTu-
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BHOMY CYAOYHHCTBI OTPiOHO BUKOPHCTOBYBATH, y
TOMY YHCII, mparli ¢axiBIiB Ta HAYKOBIIB y chepi
KPUMIHAIICTHKN Ta KPUMIHAIBHOTO MPOIIECY.
IIpote, cmig 3ayBaxuTH, IO HE3BAXKAIOUM Ha
JOCUTH BUCOKHUI PIBEHb PO3BUTKY €KCIIEPTHOI Hay-
KM Ha Cy4acHOMY eTami Ta MIBUAKUH 1 aKTHBHUM
pyX ymepen HayKOBO-CKCIIEPTHOI AYMKH, HE 3aB-
XKIW € MOXJIMBICTh BUPIIINTH TOCTaBJICHE Mepes
EKCIepTOM 3aBAaHHS B MOBHOMY 00cs3i. 3 ormsay
Ha 1e, nTudepeHIialiss BUCHOBKIB SKCIIepTa Halae
CYTTEBOT'O 3HAYEHHS Ha HOT0 OL[IHKY B CYI.
AHani3 pocaigkens i myOJaikauniii 3 mpooJie-
MH. BHUCHOBOK ekcmepTa, sik 3aci0 Ioka3yBaHHA B
aJIMiHICTpPAaTHBHOMY CYAOYHMHCTBI BYEHUMU-
IOpUCTaMH JIOCHI/KyBaBCsl (parMEHTapHO Ta BU-
KIIIOYHO SIK 3aCTOCYBaHHS CIELiaIbHUX 3HAaHb Ta
OIIHKH JIOKa3iB B aJIMiHicTpaTuBHOMY mporeci. [1le
MEHIIIC YBaru MpHIIJICHO Kiacudikalii BUCHOBKIB
excrieptiB. Cepen yKpaiHCBKMX HAyKOBIIIB, SIKi BH-
BYANIM JaHE MUTaHHS B Pi3HUX Taly3sX Mpolecya-
npHOro mpaBa MoxkHa Bunimutd C.C. buukosy,
10.41. Jlozy, B.J. FOpunmmna, Eb. Civaxosa-€dpems,
OB. Baynina, Ol oropa, OM. Kanyxay, YK.B. Bacrbesa-
[Hanamosy, JI.M. Pomanenko, H.I. KnuMeHnko Ta iH.
Mera crarTi mossirae B aHami3i Kiacudikaii
BHCHOBKIB €KCIIEpTa, 3’sICyBaHHI NMPUYUH (QOpMy-
JIFOBaHHS, Y TOMY YHCIIi WMOBIPHUX BUCHOBKIB €KC-
TepTa Ta BUCHOBKIB PO HEMOXKITUBICTh BUPIMICHHS
MUTaHHS, [TOCTABJICHE Iepe]] eKCIEePTOM Ta iX 3Ha-
YeHHS 11 AMIHICTPATUBHOT'O CYJOYMHCTBA.
Buxiaa ocHOBHOro martepiajy H0CTiIKEeHHS.
Ha croromHimHilA 1eHb BUCHOBKH €KCIepTa IOJi-
JISIOTHCS Ha KATETOPWYHI Ta HMOBipHi, TTO3UTUBHI
(cTBepaHi) Ta HEraTWBHI, YMOBHI Ta O€3yMOBHI,
aNpTepHATHBHI Ta onHO3HauHi. OcoOmmBe Micle
3aliMaroTh BUCHOBKH PO HEMOXKIIUBICTD BUPIIIUTH
MUTaHHS, TIOCTaBJIEHE Iepel eKcneproM. Bpaxo-
BYIOUM pi3HE JOKa30BE€ 3HAYCHHS BKA3aHUX BUJIB
BHCHOBKIB, MNPOIOHYEMO PO3IJIAHYTH Kiacudika-
1[I0 BUCHOBKIB E€KCIIEPTiB OLIBII IETAITBHO.
Kareropuunuii BUICHOBOK € HaiOLIbII JTOKAa30BO
LiHHUM JUIS CyJOBOTO PO3IJISLy, OCKUIBKH came
KaTerOpMuHUI BUCHOBOK BMKJIIOYA€E BCi iHII Bapi-
aHTHU iCHyBaHHA a00 BiACyTHOCTI NeBHUX (HAKTiB 4un
00CTaBUH, KpiM 3alpOINOHOBAHOIO eKcriepToM. Ta-
KWl BUCHOBOK ITPO (aKT € IOCTOBIPHUM HE3JIEKHO
BiJl yMOB icHyBaHHs ¢akty. [IpuiiMaroum Karero-
pUYHUI BUCHOBOK, K HAJCXKHUH [0Ka3, Cyl BHU-

KITFOYa€ MOXKJIMBICTD 1HIIIOTO TIIyMadeHHs (akTy 4u
obcTaBUHHU. Y TakOMy pa3i He3roja 3 MPHHHATHM
CYIOM TIYyMAau€HHSIM MOXE IPYHTYBAaTHCS TUIBKH
Ha TOBHi He3roi OyAb-KOTO 3 YYaCHUKIB CYJ0BO-
T'0 TIPOIIECY i3 BUCHOBKOM €KCIIEPTa B IIOMY.

Sk 3a3nHauae M. I'. lllepOakoBChKUl, KaTero-
pUYHI BUCHOBKH, O€3YMHO, MAarOTh CHJIY CyJOBOTO
JIOKa3y Ta € AOCTOBIPHUM CYIXKCHHSM, MPH SKOMY
BUCJIOBJIEHA JAyMKa JIOBEACHA MPOBEACHUM JIO-
ciimkennsm [1, €. 132].

VIMOBipHUi BHCHOBOK € JOCTATHHO HEBH3HAUE-
HUM, BiH BigoOpaska€ CyMHIBH €KCIepTa, Ma€ Bipo-
T1IHUI XapakTep, 3aCHOBaHUH Ha eKCIEePTHiH Timo-
Te31 mpo (hakT abo 0O0CTaBUHY, 10 BCTAHOBIIOIOTh-
cs1. Haliuacrinie MMOBIpHHIA BUCHOBOK € HACIIIKOM
HENOCTATHLOI KUIBKOCTI a00 fAKOCTI O0’€KTIB 4u
3pa3KiB, HaJaHUX EKCHEPTY Ui MPOBEICHHS JOC-
JiKeHHs. Y Oynb-sIKOMY BHUIMAAKy, HMOBIpHUH BU-
CHOBOK HE CTBEPIDKYE, a JIMIIE MPUITYCKaE, 110 Te-
BHUI (akT abo meBHa 0OCTaBMHA MOXE iCHYBAaTH,
Npyd UOMY HE BHKIIOYAaIOYM MOXKIJIMBOCTI MPOTH-
JIEKHOT'O BUCHOBKY.

Taka HEBH3HAYCHICTH HMOBIPHOTO BHCHOBKY
npu3Beia JO aKTUBHUX JTUCKYCill cepel] HayKOBIIiB
II0JI0 JIOMYCTUMOCTI IIbOTO BUCHOBKY B SIKOCTI JI0-
ka3y. Tak, Hanpuknaj, BueHa C.C. buukoBa 3a3Ha-
Jae, mo (GaKkTUYHI JaHi, M0 MICTIThCA B WMOBIp-
HOMY BHCHOBKY €KCIEpTa, 5K 1 B IHILIMX BUAAX €KC-
NEPTHUX BHCHOBKIB, € JOKA30M, 1110 IOBUHEH OyTH
OI[IHEHWH CyJIOM Ha MiACTaBi NPHUHIIMIIIB OI[IHKU
JTOKa3iB, MmependadeHnx 3aKOHOM, 1 Ha PO3CYIl Cyay
MoOke OYyTH TOKJIaJIeHUH B OCHOBY CYAOBOTO pPi-
mrensst. Ieit qoka3 Oyae HenpsimuM [2, c. 142].

M.I". lllepOakoBChKUIT  TOTPUMYETHCS  1HIIOL
IYyMKH, 3a3Ha4alo4d, 10 HMOBIpHI BHCHOBKH He
MAaloTh JO0Ka30BOI'0 3HAYEHHS, a MOXYTb CIYXHTU
JUI JOCTOBIPHOTO BCTaHOBJIEHHS (DaKkTy B CYyKYyI-
HOCTI 3 IHIIUMHK 310paHUMHK B CIIpaBi jo0Ka3amu [1,
c.133]. Takoi x mo3umii  JOTPUMYBABCS
B.I'. 'oH4yapeHko Bka3yro4H, 10 TaKU BUJ BUCHO-
BKIB Ma€ TIOIIYKOBE, TiMOTETUYHE 3HAuYeHHs [3,
c. 34].

AHalizyroun pi3Hi MOIISAOM Ha JOKa30BEe 3Ha-
YEeHHS! MMOBIPHUX BHCHOBKIB E€KCIEPTa, MPUXOIH-
MO JI0 BUCHOBKY, III0 TIOBHA Bi1JIMOBa BiJ] HMOBIpHO-
rO BHCHOBKY €KCIIEPTa € 3aHaJIT0 KaTerOPHYHHM
TBEP/UKEHHSIM, OCKUILKA B peajJbHOMY KHTTI ie-
aNbHUX YMOB He icHye. 3a 00’€KTHBHUX NPUYUH
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TaJeKo He 3aBXKAU € MOXIIMBICTh HAIAaTH EKCIICPTY
BC1 HEOOX1THI 3pa3Ku Il IPOBEICHHS €KCIIEPTHO-
ro IOCHiKeHHSA. Hampwukianm, HeMOXIHBO 3a0e3-
MIEYUTH EKCIepTa eKCIIePUMEHTAIbHUMH 3pa3kaMu
MOYEpKy MOMEepJIoi JIIOAWHM, a HasBHICTH TaKUX
EKCIEpPUMEHTATBHUX 3pa3KiB, MOPs 13 BUIBHUMHU
3pa3kaMH MOYEpPKy € 00OB’S3KOBOIO YMOBOIO IPO-
BEJCHHS MOYEPKO3HABUOI EKCHEPTH3H BiAMOBIIHO
70 3aTBEpILKEHMX MeTomuK. Ilin yac excmepTHOro
JOCHIPKEHHSI 38 By3bKHMH HaNPsSIMKaMH, IO PiJKO
3yCTPIYalOThCs, €KCIIEPT CTHUKAETHCS 3 BIICYTHICTIO
BIJIMOBIIHUX METOAUK IPOBEICHHS JOCIIKCHHS,
IO TAKOX yCKIaaHIOE HYOpMYBaHHS KaTErOPUIHOTO
BHCHOBKY.

Kpim Toro, posrismarodn MOXKIHBICTE BUKOPH-
CTaHHS WMMOBIPHOTO BHCHOBKY e€KCIepTa, Heo0-
XiIHO BpaxoByBaTH cnenu(iky aaMiHICTPATHBHOTO
CYIOYMHCTBA. SIKIIO B paMKax JOCYAOBOTO PO3-
CIIiyBaHHS B KPUMiHAaJbHOMY IMPOBA/XKEHHI CIij-
YHii IPU3HAYMB POBEJICHHS EKCIIEPTU3H 1 OTPUMAB
BHUCHOBOK €KCTepTa y WMOBIpHiH ¢opmi, BiH Mae
MOJKJIMBICTh TPOJOBXKHUTU 30ip J0Ka3iB, 00’€KTiB
JUISL €KCIIEPTHOTO JIOCIIDKEHHS, YTOYHUTH 00CTa-
BUHHM Ta NPU3HAYUTH HOBY EKCIEPTHU3Y, HAJaBIIH
EKCIEepPTY MOJMJIMBICTh 3pOOUTH KaTCTOPHYHHI
BHCHOBOK.

3ayBa)KMMO, LIO0 B aAMiHICTPaTUBHOMY CYHO-
YMHCTBI JIOKa3H HAJIAFOTHCS yYaCHUKAMU CIIPAaBU Ha
erami  MiATOTOBYOrO  TPOBA/DKEHHS,  KOJIK
aIIMIHICTpaTHBHA CIIpaBa TOTYETHCS JIO0 CYIOBOTO
posrmsimy mo cyti (ct. 180 Komekcy aamiHicTpa-
TUBHOT'O CYAOYMHCTBAa YKpaiHu). Y Takomy pasi
TiCIIsl OTPUMAHHS CY/IOM BUCHOBKY IIPO Pe3YJIbTaTh
excriepTr3n 'y Gopmi WMOBIpHOTO BHCHOBKY HEKO-
PEKTHO TOBOPHUTH TPO MONIYKOBY iH(opMalito abo
Bepcii, siki moTpeOyroTh MepeBipku. BiporimHicTh
OTPUMAaHHS HOBHUX JIOKa3iB YM BCTAaHOBJICHHS HOBHX
(hakTiB, SKi MOXKYTb OyTH BHKOPHUCTaHI IS TIPOBE-
JICHHS. HOBOi EKCIIEPTU3H, Mi3€pHO MaJjla, TOMY
OIIHIOBAaTH B CYJOBOMY 3acCifiaHHi HEOOXiIHO
HMOBIpHI BHCHOBKH, SIKi BXe C(OPMYJIbOBaHI
EKCIIEPTOM.

BBaxxaeMo, 110 BHCHOBOK EKCIEpTa, Hexai
HaBiTh y UMOBIpHIH QopMi, 0 30iraeThCs 3 iHIIHU-
MU JIOKa3aMH y CIIPaBi, MOCHIIIOE IF0 CYKYITHICTB
JIOKa3iB Ta JIO3BOJISIE CYyIy YXBaJUTH OUIBII
0OIrpyHTOBAHE PillICHHS.

IIpyn npoMy He Cilif BIABATUCS Yy NPOTHICKHY
KpaiHicTh. be3 aHami3y iHIMX IOKa3iB y crpasi
MPaKTUYHO HEMOJXKIIUBO OIIIHUTH PiBEHB JOCTOBIp-
HOCTI WMOBIPHOTO BHCHOBKY, III0 3HAYHO YCKJIaJ-
HIOE BHKODHCTaHHSA TaKOI'O BHUCHOBKY SIK CaMo-
cTifiHoro moka3y. O4eBUIHO, IO 3aTBEP/HKCHI Me-
TOJIMKU CYJOBUX EKCIEPTH3 HE MOXYThb HOBHICTIO
rapaHTyBaTd aOCONIOTHO TOYHUH pe3yNbTaT, aje
JIO3BOJISIE 3BECTH PU3UK CKCIIEPTHOI MOMHIIKU [0
MiHiMyMy. ToMy, nOKa30Be 3HAUEHHsI KaTeropHy-
HOT'O BHCHOBKY CYMHIBIB HE BHKIHUKA€E, a WMOBIp-
HUM BHCHOBOK MOXE pO3IJSIIATHCS SIK TIOB-
HOIIIHHUY JIOKa3 B aIMIiHICTpaTHBHIN CIIpaBi JHIIe
Y CYKYITHOCTI 3 1HIIIMMU JOKa3aMH.

Crig 3a3Ha4MTH, M0 BHCHOBKH €KCIIEpTa MO-
KyTh OyTH TO3UTHBHUMH (CTBEpAHMMH) UM HeETa-
TUBHUMH. Y [IaHOMY BHUINAJKy WIETbCS TIPO
MiATBEp/DKEHHS 4n 3arepeveHHs ¢axty. [lo3nTtus-
HUMH (CTBEpAHUMHE) a00 HETaTUBHIUMHU MOXYTh OY-
TH SIK KaTeropuW4Hi, Tak i WMOBIpHI BHCHOBKH
eKcrepTa.

[Moxgin BUCHOBKIB ekcliepTa Ha OE3yMOBHI Ta
YMOBHI BH3HA4a€ThCS XapaKTEPOM BiTHOCHH MiX
CY/DKEHHSIMH €KCIepTa Ta MiJCTaBOI0 JUIS LbOTO
CyJDKEHHS. 3 JaHOTO MPHUBOAY MPABUIILHO 3a3HavYae
C.C. buukoBa, 110 YMOBHHUI BHCHOBOK IPHUILyCKAa€
3aJIe)KHICTh BUPIIICHHS NHTaHHS BiJ SIKOI-HEOYIh
ymoBHu. Haitdacrimie ioro npaBuibHICTE Oyne 3a-
JIeKaTH BiJl BIPOTIMHOCTI MEBHOTO (aKTy, MPHUHAHS-
TOTO €KCIIEPTOM 3a BUXIJHY Mo3uLi0. be3yMoBHUIA
JK€ BUCHOBOK HISIKHX YMOB, BiJ] SIKUX 3ajexxana O
HOro iCTHHHICTB, He MicTUTS [2, ¢. 145].

HactynHuM 1omiioM BHCHOBKIB €KCIIEpTa €
BiJTHECEHHs 1X A0 aJbTEpPHATUBHUX YM OJHO3HAY-
Hux. Ilix ogHO3HAYHMM BHCHOBKOM PO3yMi€ThCS
KaTerOpUYHUM BUCHOBOK, SIKMM Ma€ TUIBKHM €JUHE
3HAUYEHHS. Y MNPOTHIEXKHICTH O OJHO3HAYHOI'O
BUCHOBKY — QJIFTEpPHAaTHBHUIA BHCHOBOK JIOITYCKa€e
ICHYBaHHS KIUJIBKOX B3a€MOBHKIIOUHHX BapiaHTIB.
C.C. bruukoBa 3a3Hayae, IO OJHO3HAYHHUI BHCHO-
BOK MICTHTh OJHY BiIIOBiJb. AJIbTEpHATUBHUH XKe
(hOpMYIIOETBCA, SIKIIO B PE3yJbTaTi €KCIEPTHOTO
JOCHIDKEHHSI HE BIAJOCS NPUUTH [0 €IJUHOTO
BapiaHTa BUPIIIEHHS MUTaHHS, TOOTO TAaKUH BUCHO-
BOK MICTHTh JIBa 4YM OUIbIIE BapiaHTIiB BHPIIICHHS
onHOTO TIMTaHHA. Bin Oynyerbes o ¢popmyii: S € P
un T [2, c. 145].
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OueBuaHO, 110 SKIIO OJHO3HAYHUM BUCHOBOK €
KaTerOpuuHUM, TO aJbTCPHATUBHUN BHCHOBOK 32
CBOIM JIOKa30BHM 3HAYEHHSM MOJXKHA IIOPIBHSTH 3
HMOBIDHMMH BHCHOBKaMH, TOMY IO HE MOXe
PO3TISAATHCSA OKPEMO 3 IHINX JOKa3iB y Crpasi. 3
nanoro npusoay B.Jl. FOpunmmz 3a3Havae, mo of-
HO3HAYHUH BHCHOBOK, BUXOASYH 13 PO3YMiHHSA
TEPMiHy «OJHO3HAYHUI», MICTUTH TUIBKU OAHY
BiJNIOBi/Ib, B TOH Yac SK aJbTepPHATHBHUN BUCHOBOK
¢dbopMyeTbCs TONI, KOIM €KCIepTy B Mpoleci
EKCIEPTHOTO MOCHTIHKEHHS HE BIAJOCsA NPUNTH 10
€IMHOTO BapiaHTa BHUPIIIEHHS MUTaHHsI, Ta HACTiA-
KOM TaKOrO BHCHOBKY € HAasBHICTb JBOX YH
Olnplie BapiaHTiB BUPINICHHS OJHOTO THTAHHS Y
(hopMi Tak 3BAHOTO PO3ALIHLHOIO CyIKEHHsI («abo —
abo») [4, c. 449].

B okpeMux BuIaskax eKkcrnepT poOHTH BUCHO-
BOK TIPO HEMOXIUBICTh BHUPIIICHHS MUTAHHS.
[ligcraBoto [Isi Takoro BUCHOBKY IOBHHHI OyTH
CYTT€BI 00’€KTHBHI MPHUYHHH, SIKi 000B’S3KOBO 3a-
3HAYAlOThCSl CEKCIEePTOM, SIK ¥ Tpu odopMIICHHI
WMOBIPHOTO BHUCHOBKY B HMOTO JOCHITHUIIBKINA Ya-
CTHHI.

BHCHOBOK MpO HEMOXIIMBICTH BHUPILICHHS MH-
TaHHS HEPIIKO OTOTOXKHIOETHCS 3 TaK 3BaHOIO
BI/IMOBOIO €KCIIEpTa BiJ HaJaHHS BHUCHOBKY abo
MOBIIOMJICHHSIM TIPO HEMOXKJIUBICTH IPOBEIEHHS
cynoBoi ekcrieptsu [5] (HOBiMOMIIEHHSIM TIPO He-
MOXJTHBICTh HaJIJaHHS BUCHOBKY [6]).

Tax BigmoBimHo m0 4.8 cr. 68 Komekcy
aJIMIHICTPAaTHBHOTO CyIOYMHCTBA YKpaiHu (mam —
KAC VYkpainn), npu3HadeHuil CyIoM €KCIEepPT MO-
e BIJIMOBHTHCS BiJ HaJaHHS BUCHOBKY, SKILIO
Ha/JlaHU Ha HOro 3amuT MartepiajliB HEJOCTaTHBO
JUIs. BUKOHAHHS TMOKJIaJ€HUX Ha HBOI'O 00OB’S3KiB.
3asBa Mpo BiAMOBY IOBMHHAa OyTH BMOTHBOBa-
uoro [7].

[Ipote, cnix 3ayBaxuTh, 10 MpaBOBa MPHPOJA
BHUCHOBKY NPO HEMOXKJIUBICTb BUPILICHHS TUTAHHS
Ta MMpaBoBa MPUPOAA MOBIAOMIEHHS NPO HEMOX-
JIUBICTh TPOBENIEHHS CYIO0BOI ekcrepTusu [5] (mo-
BiJOMJICHHSI PO HEMOKJIMBICTh HaJaHHS BUCHOB-
Ky [6]) pi3Ha. Y mepmomy BHIAJAKYy EKCHEpT €
kBaJipikoBaHuM (haxiBLeM, BOJOJIE HEOOXiTHUMH
CHCHMiaTbHUMKA ~ 3HAaHHAMHU  JUIi  3°SICYBaHHS
BIIMOBIAHUX OOCTAaBUH CIpaBd Ta B PO3IO-
PADKEHHI SIKOTO 3HAXOIATHCS 00 €KT JOCIIHKCHHS
Ta MOPIBHUTEHYIA MaTepian. Ha npukiiani movepko-

3HABYOI EKCHEPTH3M 16 MOXKIHBO IOSICHUTH
HACTYITHUM YWHOM. SIKIO 3pa3Ku pyKOIUCHUX 3a-
MUCIB Ha/laH1 y HE3HAYHINA KUTHKOCTI Ta HEHAJIEKHOT
SIKOCTI, a IOCIIPKyBaHI PYKOIHMCHI 3aIllMCH MPOCTI
3a BHKOHAHHSM, HE 3aBXJW MOXXHA BUSBUTH JIO-
CTaTHIO KUTBKICTh CTIHKHX Ta CYTTEBHX O3HAK JUJIS
o0rpyHTYyBaHHSI OyIb-IKOTO KAaTETOPUYHOTO YH
HMOBIPHOTO MO3UTHBHOTO a00 HETaTHBHOI'O BHC-
HOBKY. TakoX iCHYIOTh BHUIAJIKH, KOJIW BHUSBJICHI
PO30KHI O3HAKM EKCIEepPT MOKE MOSCHUTH OJHO-
YaCHO PI3HUMH B3a€EMOBHKJIIOYHHMHU NMPUYUHAMHU —
a0o BHUSBJICHI O3HAKU MOYEpKy Ili€i ocoOu, 110 He
BifoOpaswincs B HaJaHUX 3pa3Kkax, abo BHSBJICHI
03HaKH MOYEPKY 30BCIM 1HIIOT OCOOH.

Ha nymky 1O.4. JIo3u, BUCHOBKH MPO HEMOXK-
JIUBICTh BHUPIIICHHS IIOCTABJICHOTO IHUTAaHHSI HE
MICTSTh HISIKMX OKa30BUX (aKTiB i TOMy HE MO-
KyTh OyTH JOKa3aMH B CIpaBi. IX mpolecyanbHe
3HAYEHHS TOJISTA€E JIMIIE B TOMY, IO MOJiOHI BUC-
HOBKH BHKIJIIOYAIOTH OOOB’S30K CyIy NPU3HAUYUTH
MOBTOPHY €KCIEPTU3y MO IBOMY 3K TMUTAHHIO H
OpIEHTYIOTh HOTO Ha HEOOXiJHICTh MOIIYKY 1HIINX
3aco0iB I0Ka3yBaHHsI IS 3°sICYyBaHHS OOCTaBUH, i3
NPUBONY SIKUX Oynu cHOpMyIbOBaHI MUTaHHS Tie-
pell eKCIepTU3010, He BUPILICHI €KCIIEPTOM B CHITY
3a3HaYCHUX npuymH [8, c. 149].

IMpuurHamMu 0(HOPMIICHHS SKCIIEPTOM TOBIZIOM-
JICHHS. TMPO HEMOXJIMBICTh TPOBEICHHS CYIOBOT
ekcriepTr3y [S] (MMOBIIOMIICHHS TTPO HEMOXKIIUBICTh
HaJaHHA BHCHOBKY [6]) MOXYTh OyTH SIK 1 Te IO
MUTAHHS BUXOAATh 32 MEXI MHOro cremiajibHUX
3HaHb, TaK 1 HE3aIOBOJICHHS KIIOMOTAHHS EKCIepTa
PO HAJaHHS JOJATKOBHX YH IMOPIBHSUIBHUX Ma-
TepialiB, HE3aJOBOJEHHs KJIOIMOTAHHSA TPO 3a0e3-
MIEYEeHHSI JIOCTYIy J0 00’€KTa IOCIHiKEeHHS (BUH-
HEHHS MepenKo]] 3 00Ky YYaCHHUKIB CyOBOTO MPO-
mecy abo iHmUX ocid moao orsimy o0’€exTa J0-
CII/DKEHHS), 10  YHEMOXIIMBIIOE  HaJlaHHS
BIJIMIOBi/Ii HA OJHE 3 TMOCTABJIICHUX HA BUPIIICHHS
CyIOBOI eKCIEepPTU3W 3aluTaHb, TaKk U HecIuiaTa
BapTOCTi CyIOBOI €KCHEPTH3H BIPOJOBXK BCTAHOB-
JIEHOTO  3aKOHOMAaBCTBOM Yy  cdepi  cymoBo-
€KCIIePTHOT IisUTBHOCTI, CTPOK.

He Moxemo He MOroAuTUCsS 3 ITYMKOIO TaKhX
HaykoBIIiB, sk O.B. Baymnin, O.1. [30T0B, siKi 3a3Ha-
YarTh, 1[0 OJHO3HAYHICTH 1 KATErOPUYHICTH BHC-
HOBKY €KCIIepTa € METOJIOJOTIYHIMHU TPUHIIUTIAMH
CYIIOBOI E€KCIIEPTU3M, ajie OIIHI[l Ma€ MiaIsaraTtu
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OyIb-IKUi BHUCHOBOK, Y TOMY YHCJi HMOBIpHHUH i
TaKWii, B IKOMY KOHCTaTOBaHA HEMOJIMBICTD 3 THX
YW IHIMUX TPWYAH JaTH BiOMOBIiAI Ha IMTOCTABIICHI
ekcriepty nutanus [9, c. 98].

BbesymHuo, mo ommcanoi kinacugikamii BUCHOBKIB
EKCIIepTa TaKOXK TOTPIOHO BITHECTH BUCHOBKH
MIEPBUHHOI, TOBTOPHOI, JIOaTKOBOI, KOMICIiHOT Ta
KOMIUIEKCHOI eKCiepTH3. TakuM YHHOM MOYKHA To-
BOPDUTH TIPO ICHYIOYY Kiacu(ikallito BHUCHOBKIB
EKCIIepTiB, M0 3akpimieHa Oe3nocepenubo KAC
YkpaiHu 3 4iTKO BH3HAYCHUMH JOJATKOBHMHU BH-
MOTaMHU JI0 iX 3MICTy, a TOMy BOHA Ma€ MPaKTHIHE
3HAYCHHSI.

OpnHak, MU MPONOHYEMO JTOJIATKOBO KiIacu(iky-
BaTH BHCHOBKM CKCIIEpTa 3a MPOIECYalbHUM II0-
PAIKOM MPOBEICHHS Ta Cy0’ €KTHHM CKJIAJIOM IIpO-
BEJICHHS JOCIIKEHb. 3a MPOIECYaATbHUM TMOPSI-
KOM TIPU3HAYCHHS BHUCHOBKHU CJIiJ IOIIIUTH Ha:
1) nepBUHHMII BHCHOBOK €KCIiepTa; 2) MOBTOPHUIA
BHCHOBOK €KCIIepTa; 3) JOJaTKOBUM BHCHOBOK
eKcIepTa.

3a Cy0’eKTHUM CKJIaJOM T[POBEIEHHS JO-
CIIi/PKEHb BUCHOBKHU €KCIIepTa CIijl Kiacu(ikyBaTu
Ha!

1) inguBiAyanbHUI BHCHOBOK ekcrepTa (OIHO-
0co00BHit), O OopMIIECHHIA Ta CKIIAACHUNA OJHUM
EKCIIEPTOM 32 OJIHIEI0 €KCMEPTHOK CIEIialbHICTIO.
Takuii BU BUCHOBKY MOXe Oyau TIEPBHUHHHUM, I10-
BTOPHUM, JTOJIATKOBUM.

BBaxkxaemo 3a TOTpPIOHMM 3a3HAYWTH, IO
IHAWBITyalbHUH BHCHOBOK €KCIIEpTa, Ha Halry
IYMKY, MOX€ TaKoX OyTH KOMIUIEKCHUM BHCHOB-
KOM, KOJIM B paMKax OJHIi€i EKCIEePTHU3U Pi3HO-
Mpo(iTbHI €KCHEepPTHI TOCIIPKEHHS TPOBOJSATHCS
OTHUM EKCIePTOM Yy CYMDKHUX EKCIIEPTHUX
CHeIabHOCTAX (HAMPUKIIA/l, TEXHIYHA EKCIIePTH3a
JOKYMEHTIB Ta TOYepKO3HaBYa ekcrieprusa). Pak-
TUYHO, B TaKiii CHUTYyallii BiZICYTHS TUTBKH OJIHA
YMOBa — KOJICTiaJbHICTh, aje 1[0 YMOBY 3aKOHOJIa-
Bellb BiJIHOCHUTH JI0 O3HAKH KOMIUIEKCHOI €KCIIEPTH-
31, ockinbku 4.1 ct. 110 KAC VYkpainu mictuTh
MOJIOKEHHS, M0 KOMIiCiiHa eKcIepTh3a IPOBO-
JUTHCSI HE MEHII K JIBOMa €KCIIepTaMuy. 3a3HadeHa
Hallla TIO3WIliA BIAMOBIZa€ peamisiM Cy4acHOI
EKCIIEPTHOI MPAKTUKH, ajie¢ MOBHICTIO MPUUHATH il
MOJXKJIUBO OyJe TiabKU micis 3akpimuieHHs B KAC
VYkpaiHu Ta B 3aKOHOHABCTBI y cdepi Cya0BO-
EKCIIEPTHOT JMisTIBHOCTI HOPMH TPO JOMYCTHUMICTh

MIPOBEACHHS KOMIUTCKCHOI E€KCIIEPTU3H  OJHHM
SKCIIEPTOM, SIKHU BOJIOJII€ CHEIliaATbHIMHI 3HAHHS B
PI3HHX poJiaX Cy/IOBOi €KCIIEPTH3H.

2) KoJIeTianbHii BUCHOBOK €KcIepra — 0(opM-
JIEHUH Ta CKJIAJIEHWH JEKiIbKOMa EKCIIepTaMH 3a
OJIHIEIO YU JICKIJTbKOMA CKCIICPTHUMH CIICIiadbHO-
CTSIMH, IO MHOAUISETHCS Ha KOMICIMHHUA BHUCHOBOK
Ta KOMIUIEKCHUI BUCHOBOK. KOMICIHHMIT BUCHOBOK
ekcriepTa — o) OPMIICHUH Ta CKIIQJICHUH JIeKUTbKOMa
EKCIIePTaMU BUKJIIOYHO 32 OJIHI€I0 EKCIIEPTHOIO
CIIEI[IaIbHICTIO, a BIAMOBIAHO KOMIIIEKCHUN BHC-
HOBOK O(OpMIICHHI Ta CKJIAJCHHIA JIEKUTbKOMA
EKCIIePTaMU 3 Pi3HUX SKCIIEPTHHUX CIEI[iaIbHOCTEH.
Hatiuacrimne koMiciiHMII BUCHOBOK €KCIIepTa € pe-
3yJIbTaTOM MTOBTOPHOI EKCIIEPTHU3H.

BucHoBKH. 3aBJIaHHSIM  CYJIOBOI
EKCIIePTH3H B aJMIHICTPATUBHOMY CYAOUYMHCTBI €
SAKICHE  TOCHIDKEHHS

l'osnoBHUM
MOBHE, OO ’€KTUBHE Ta
eKCIIepTaMU  yCiX OOCTaBMH aJMiHICTPaTUBHOI
CIIPaBH, YCBIJIOMJICHHS SIKUX BUXOJUTHh 33 MEXIi
000B’sI3KOBUX 3HAaHb CyAJiB. BHCHOBOK ekcrepra
SK 3aci0 JOKa3yBaHHS B aJIMIHICTPAaTUBHOMY CYIO-
YUHCTBI Ta PE3yJIbTaT CYIOBOI EKCIEPTH3U € IO
CyTi HOCIEM BaXXJIMBOI JOKa30BOi iH(opmariii,
IIHHICTh SKOTO 3aJICKUTh BiJl JOTIYHOT opmH, 1o-
BHOTH JOCTI/DKEHHS Ta HE3aJIEeKHOCTI eKCIepTa.
Tomy excnepTd TOBHHHI ()OPMYIIOBaTH TOW BHC-
HOBOK, IO SIKOTO BOHHU O0’€KTHBHO JIWIIUTH B TIPO-
Ileci 3aCTOCYBaHHS CIEMiaJbHUX 3HaHb, BUKOPH-
CTaHHS BIAIOBIJHUX METOLIB NOCIIDKEHHS Ta 3a-
TBEP/KEHUX METOJHK, OCKUTLKH KOKHUHU 3 PO3TIIA-
HYTHX BUCHOBKIB €KClepTa B Til 4M iHIIMNA Mipi
MOXK€ BIUIMHYTH Ha BCTAHOBIICGHHS OOCTaBWH, SKi
BXO/JISITh JIO MIPEAMETY JTOKa3yBaHHSI.
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The purpose of the article is to analyze the classification of the expert’s opinions and to find out their
evidentiary value in administrative proceedings. Research methods: the dialectical method of cognition was
applied, with the help of which a general theoretical study of the classification of expert opinions was
carried out, a comparative-legal method for the analysis of the approaches of scientists to the evidentiary
value of probable opinions and opinions about the impossibility of solving the issue, comparative-legal and
formal-legal methods for the analysis of legislation, as well as methods of systematization and
generalization. Results: the grounds for the classification of the expert’s opinions were analyzed. The author
distinguished between the legal nature of the opinion on the impossibility of solving the issue and the report
on the impossibility of conducting a forensic examination, as well as proposed an additional basis for the
classification of expert opinions by subject composition, according to which expert opinions are divided into
individual expert opinions and collegial expert opinions. However, the expert’s individual opinion, in the
opinion of the author, can also be complex, provided that within the framework of one forensic examination,
multidisciplinary expert studies are conducted by one expert in related expert specialties, such as technical
examination of documents and handwriting examination. The specified position corresponds to the realities
of modern expert practice, but it will be possible to fully accept it only after legislative consolidation.
Discussion: the expert’s categorical opinions s have unconditional evidentiary value, and the expert’s
probable opinions can be considered as full-fledged evidence only in combination with other evidence in the
administrative case, provided that such opinions do not contradict other evidence.
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The purpose of the article is to study the place of the principle of good faith in the system of
administrative justice principles. The author notes that the problem of developing effective ways to protect
the rights, freedoms and legitimate interests of a person and a citizen, as well as a legal entity, has become
an urgent issue for Ukraine since its independence. Research methods: the chosen topic of scientific
research requires the use of various scientific methods and approaches to obtain high-quality results.
Therefore, the following research methods were used to solve the tasks set: analysis; systematic method;
analytical method, etc. Results: considering the experience of Ukraine along with the experience of stable
democracies, we can say that our country, in comparison, has passed a very short way of introducing and
consolidating democratic traditions and values. Over the years of independence, significant steps have been
taken in this direction. However, the problem of forming effective means and measures to protect rights,
freedoms, and legitimate interests is still relevant for us. Of all the means and measures to protect the rights,
freedoms, and legitimate interests of a person, the most effective and reliable today is the judicial method of
protection. Discussion: the protection of human rights, the application of measures of state responsibility for
the violation of such rights should not only be declarative constitutional norms, but should be duly
guaranteed by appropriate means of public administration. In this aspect, the institution of administrative
justice is one of the main guarantees of the implementation of the mechanism of the state’s responsibility to
the individual. The functioning of administrative justice is a guarantee of preventing manifestations of
bureaucratic arbitrariness and bureaucratic abuse of powers defined by law. And the level of ensuring the
rights and freedoms of participants in public legal relations depends on how effective the system of
administrative justice is.

Key words: principle of good faith; principles of administrative justice; principles of law; system of
principles.

Problem statement and its relevance. The
problem of forming effective ways to protect the
rights, freedoms, legitimate interests of a person
and a citizen, as well as a legal entity, has become
urgent for Ukraine since its independence. Consid-
ering the experience of Ukraine along with the ex-
perience of stable democracies, we can say that our
country, in comparison, has passed a very short
way of introducing and consolidating democratic
traditions and values. Over the years of independ-
ence, significant steps have been taken in this direc-

tion. However, the problem of forming effective
means and measures to protect rights, freedoms,
and legitimate interests is still relevant for us. Of all
the means and measures to protect the rights, free-
doms, and legitimate interests of a person, the most
effective and reliable today is the judicial method
of protection [1, p. 4].

Summary of the main research material. Ac-
cording to Article 3 of the Constitution of Ukraine,
it is determined that the priority task of the func-
tioning of the state is to ensure and protect human
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rights and freedoms as the main social value. Such
a normative and legal provision of the Constitution
of Ukraine establishes the substantive functional
purpose of the state, determines the direction of im-
plementation of functions and methods of public
administration. The definition of a person as the
highest social value is the basis for the implementa-
tion of the mechanism of responsibility of the state
and its institutions to the individual at the appropri-
ate level. The application of the mechanism of state
responsibility, in addition to its constitutional con-
solidation, requires the development of effective
structures capable of making such a norm a reality.

Therefore, the protection of human rights, the
application of measures of state responsibility for
the violation of such rights should not only be
declarative constitutional norms, but should be duly
guaranteed by appropriate means of public
administration. In this aspect, the institution of
administrative justice is one of the main guarantees
of the implementation of the mechanism of the
state’s responsibility to the individual. The
functioning of administrative justice is a guarantee
of preventing manifestations of bureaucratic
arbitrariness and bureaucratic abuse of powers
defined by law. And the level of ensuring the rights
and freedoms of participants in public legal
relations depends on how effective the system of
administrative justice is.

According to Article 55 of the Constitution of
Ukraine, the priority of the judicial form of
protection of human rights and freedoms over other
jurisdictional and non-jurisdictional forms is
established. The subject of appeal to the court may
be decisions, actions or inaction of state authorities,
local self-government bodies, individual officials or
employees.

The significance and essence of the principles of
administrative justice in the current conditions of
the European integration process should be
considered by their correlation with the category of
principles of law and principles of public
administration.

It should be noted that the principles of public
administration are the legally defined starting
principles and requirements for the organization of
the system of public authorities and local self-
government bodies. Such principles include the

principle of separation of powers, binding decisions
of public authorities, equality of access to public
service, priority of human rights and freedoms, the
principle of integrity, sustainability of management,
etc. In the previous subsections, the effectiveness of
the European administrative space is defined, which
IS manifested in ensuring the implementation of
such principles of public administration as the
principles of openness, public participation in the
adoption and implementation of management
decisions, accountability, coherence. It is worth
emphasizing that the judicial system is an integral
part of the public administration system. The
judicial system is a system of public authorities,
and its functioning must comply with the general
principles of public administration.

Continuous improvement of "human rights”
standards for the activities of public authorities, as
well as continuous improvement of standards for
ensuring a "fair balance of interests”" during their
interference in the legal capabilities of private
individuals are integral components of building a
modern democratic, social and legal state [2, p. 9].
Today, there is a separate branch of specialized
courts in Ukraine — administrative courts. The main
task of such courts is to protect the rights,
freedoms, and legitimate interests of a person from
violations by public authorities. The Code of
Administrative Procedure of Ukraine regulates the
procedural form of such legal proceedings. This
code has been developed taking into account the
latest  international  standards of  justice.
Acrbitrariness on the part of public authorities can
seriously encroach on fundamental human rights
and the principles of the rule of law. Administrative
proceedings are one of the key elements in the
mechanism of their protection[2, p.9]. The
existing judicial practice serves as proof that it is
really necessary to improve the provisions of the
Code. This, in particular, is evidenced by a large
number of explanations of the highest judicial
bodies regarding the content of the provisions of
the Code of Administrative Procedure of Ukraine.

According to Article 3 of the Constitution of
Ukraine, it is determined that the priority task of the
functioning of the state is to ensure and protect
human rights and freedoms as the main social
value.
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The above-mentioned normative legal provision
of the Constitution of Ukraine establishes the
direction for the implementation of functions and
methods of public administration, as well as the
substantive functional purpose of the state. A
person is defined by the highest social value. This
is what serves as the basis for the proper
implementation of the mechanism of responsibility
of the state and its institutions to the individual. The
use of such a mechanism is possible with a
combination of its constitutional consolidation,
respectively, the development of effective ways to
translate the enshrined norm into reality.

The protection of human rights, the application
of measures of state responsibility for the violation
of such rights should be not only declarative
constitutional norms. They should be guaranteed by
appropriate means of public administration. In this
sense, the institution of administrative justice is
perhaps the most important guarantee of the
implementation of the mechanism’s responsibility
of the state to the individual. The functioning of
administrative justice serves as a guarantor of
protection. Such a function makes it possible to
ensure the prevention of manifestations of
bureaucratic  arbitrariness. It also provides
manifestations of bureaucratic abuse of powers
defined by law. The level of ensuring the rights and
freedoms of participants in public legal relations is
directly proportional to the level of efficiency of the
administrative justice system [4].

In accordance with Part 1 of Art. 2 of the Code,
the tasks of administrative proceedings include the
protection of the rights, freedoms and interests of
individuals, the rights and interests of legal entities
in the sphere of public relations. Such protection is
carried out in relation to violations by state
authorities, local self-government bodies, their
officials and officers, and other entities. Namely, in
the exercise of administrative functions by the
above-mentioned bodies on the basis of legislation,
including the exercise of delegated powers.

Administrative Proceedings as a Way to
Achieve the Goal of Administrative and Procedural
Regulation. Therefore, the issue of the correct
procedure for organizing the administrative process
is important. The key to the effectiveness of such a
process is, first of all, the principles, since they are

the main, initial ideas. Since the updated procedural
legislation contains a significant number of new
provisions, it is extremely important to study the
essence and definitions of its main categories,
including such as principles [5, p. 60].

First of all, it is necessary to understand the very
concept of "principle”. This concept, as well as the
principle itself, is quite multifaceted, which
determines the research by representatives of
various fields of knowledge. The term "principle"”
comes from Latin, which means "basis",
"beginning”, "main starting position" [5, p. 4]. The
philosophical approach to the understanding of the
category of "principles" is reduced to the definition
as the primary basis of what is the basis for the
development of certain facts, science; The moral
component of the essence of principles is also noted
by philosophers [5, p.5]. The allocation of the
moral component emphasizes the dependence of
the implementation of principles on the will of the
subject of relations. Thus, Principles are not only
the existing objective principles of regulation of
social processes, principles are a manifestation of
the subjective will of their participants.

In addition, in philosophical works, the category
of "principle" is defined as an initial position, a
system-forming element or a central concept. It is
called the generalization and extension of a certain
proposition to all phenomena of the branch from
which the principle is abstracted [6, p. 133].

In the legal literature, the principles of law are
defined as a reliable support for a court decision,
because they are an effective tool, the use of which
is necessary to resolve far from theoretical disputes.
The principles of law regulate social relations,
acting as the legal basis for resolving a case both
along with the norms of positive law and
independently. The principles of law ensure the
unity of legal regulation of social relations and
determine the direction of legal regulation of social
relations [7, p. 133-134].

Without defining the principles of functioning of
any public institution, it is impossible to achieve the
effectiveness of its activities. Principles are
understood as basic principles, initial ideas, which
are characterized by a certain generality,
universality, and the ability to apply in any
situation. The implementation of the principles is
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imperative, the possibility of their application is
characterized by universality. Principles can be
defined as an abstract reflection of the laws of
social reality [1, p. 110-111].

The significance of the principles of law lies in
their ability to briefly define the most essential
features of law as the main regulator of social
relations as a whole [1, p. 128]. Such a mandatory
feature of the principles as their legislative
consolidation is emphasized in the studies of the
majority of scientists — representatives of various
branch legal sciences.

In terms of defining the principles of justice, it is
advisable to compare them with the principles of
any procedural activity. It is worth emphasizing
that all procedural norms and institutions form the
structure of the legal process in order to ensure the
implementation of its main task — decision-making
in compliance with the requirements of
completeness, objectivity, legality and validity of
the circumstances of the case.

Typological principles of law determine the
peculiarities of the civilizational development of
the state and society in specific historical
conditions. Such principles of law are the principle
of human-centeredness, provision of a service
model for the development of the state,
socialization of the state, etc. The introduction of
such typological principles of law determines the
development of the state and its social institutions.

Administrative proceedings are characterized by
the presence of special tasks, the main of which is
the protection of human and civil rights and
freedoms from the arbitrariness of officials and
officers of state authorities and local self-
government bodies [8, p. 49]. Sectoral principles
regulate specific types of social relations and are
often determined at the legislative level.

The characteristic features of the principles of
administrative  justice include: 1) ideological
certainty; 2) normative certainty; 3) democracy;
4) effectiveness; 5) autonomy; 6) consistency [9,
p. 5].

The most common classification of the
principles of administrative justice is the
classification according to the scope of their
distribution with their division into: general

principles of law; cross-sectoral principles; sectoral
principles [9, p. 136].

The general principles, in turn, apply to all
branches of national law without exception. At the
same time, intersectoral ones operate within several
branches of law, and sectoral ones operate within
one branch of law. There is also an approach to
classifying the principles of administrative justice
depending on their functional direction. Within the
framework of this approach, general, organizational
and procedural principles of administrative
proceedings are distinguished.

The general principles of administrative justice
include the general principles of the creation and
functioning of administrative justice in the social
and legal environment (the principle of consistency,
legality, democracy, publicity, transparency,
expediency, public law conditionality) [10, p. 46].

Considering the classification of the principles
of law, its criteria and types, it should be noted that,
firstly, the general legal principles of law, which
are of a universal nature, find their more specific
embodiment in the principles of each branch.
Secondly, the basic principles of law are
specifically modified in the fields of law and in the
areas of law-making, law enforcement and law
enforcement. Therefore, in the field of law-making,
we can talk about relatively autonomous principles
of law-making, and among them law-making, in
law enforcement — first of all, about the principles
of law enforcement, in law enforcement — about the
principles of justice, legal responsibility, etc.
Thirdly, it is the basic principles that are
differentiated into general social and special legal
(systemic and structural), and among the general
social ones, the political, economic, social,
ideological, and moral foundations of law are quite
clearly distinguished.

Hence, it can be argued that it is necessary to
distinguish: 1) the principles of legal conscious-
ness; 2) principles of law-making; 3) principles of
law-making, including law-making and rule-
making; 4) principles of the system of law:
a) general  legal  (basic);  b) cross-sectoral;
c) sectoral; d) principles of legal institutions;
5) principles of the structure of law: a) general so-
cial and legal; b) public and private; c) regulatory
and protective; d) substantive and procedural;
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e) objective and subjective; 6) principles of law en-
forcement, including principles of law enforcement;
7) law enforcement principles, and among them, in
particular, the principles of justice and legal ac-
countability. The principles of the system and struc-
ture of law, which change into the principles of law
formation, law enforcement and law enforcement,
can be called the principles of legal regulation,
while recognizing the special role of general legal
(basic) principles [10, p. 43].

All principles of law can be classified depending
on the modes of external expression in certain for-
mal legal sources: international normative legal acts
and treaties, constitution and constitutional laws,
ordinary laws and even subordinate legislation.

Thus, depending on whether the principles of
law form the basis of the system of law as a whole,
or its individual normative legal totalities (institu-
tions of law, branches of law, etc.), they can be di-
vided according to the scope of action into the fol-
lowing types: general law; cross-sectoral; Industry;
Institutional. General legal principles are character-
istic of law as a whole, determine the qualitative
features of all legal norms of the national legal sys-
tem, regardless of the specifics of the social rela-
tions regulated by them. Interdisciplinary principles
are inherent in several related branches of law, and
sectoral principles are inherent in a particular
branch of law, emphasizing its peculiarity. In turn,
institutional ones act within the framework of ho-
mogeneous social relations regulated by the norms
of an individual institution. The principles of indi-
vidual institutions of law constitute a completely
independent scientific category and act as a concre-
tizing element of the system of general principles of
law [11, p. 201].

Cross-sectoral principles apply in several areas
of law. An example of interdisciplinary principles
of law is the principles of civil justice, criminal jus-
tice, economic and administrative proceedings.
Such cross-sectoral principles are, in particular, the
principle of reasonableness of terms.

In accordance with Part 3 of Art. Article 2 of the
Code of Administrative Procedure of Ukraine es-
tablishes the sectoral principles of administrative
justice: "1) the rule of law; 2) equality of all partic-
ipants in the trial before the law and the court;
3) publicity and openness of the trial and its full re-

cording by technical means; 4) adversarial nature of
the parties, discretion and official clarification of all
circumstances in the case; 5) binding nature of the
court decision; 6) ensuring the right to appeal re-
view of the case; 7) ensuring the right to cassation
appeal of a court decision in cases determined by
law; 8) reasonableness of the terms of consideration
of the case by the court; 9) inadmissibility of abuse
of procedural rights; 10) reimbursement of court
expenses of individuals and legal entities in whose
favor the court decision was made."

Conclusions. Thus, conventionally, the princi-
ples of administrative justice in the system of prin-
ciples of law belong to sectoral and intersectoral
principles. Therefore, it is necessary to talk about
the relationship between sectoral and intersectoral
principles.
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Memorw cmammi € 00CNIONHCEHHS NUMAHHA MICYs NPUHYUNY O00OPOCOBICHOCMI 8 CucCmeMi NPpUHYUNie
AoOMIHICMpamueHo2o cyoouuncmea. Memoou 00cnioHceHHA: 00paHa mema HAYKOB020 OO0CHIONCEeHH S
nompeOye 3acmocy8aHus pPISHOMAHIMHUX HAYKOSUX Memoodie [ nioxodie 01 OMPUMAHHSA SKICHUX
pesynromamie. Tomy 01 GupiuleHHs NOCNAGIEHUX 3A80AHb GUKOPUCHAHO MAKI MemoOU OO0CHIONCEHHSL:
aHaniz; cucmemuuti Memoo, anamimuyHui mowjo. Pesynsmamu: posensioaiouu doceio Ykpainu nopso 3
00cgidom Oepoicas cmanoi 0eMoKpamii, mo MOJCHA CKA3amu, WO HAWA KpaiHa 6 NOPIGHAHHI NPOUUI
YIIKOM HEeMpPUBamutl Wiisax 3anpo8aodlceHHs i YMEEPOJNCeHH 0eMOKPAMUYHUX mpaouyiti i yinnocmeltl. 3a
PpoKu Hezanexchocmi 0yn0 30iUCHEeHO 3HAYHI KPOKU V yboMy Hanpamxy. llpome, npobrema ¢hopmysanms
diesux 3acobie6 i 3ax00i8 3axucmy npas, c60000, 3aKOHHUX THMePecis yce we 3aTUMAEMbC AKMYAbHOI0 015
Hac. 3 ycix 3acobie i 3ax00ie 3axucmy npas, c800600, 3aKOHHUX IHmMepecie ocobu Haubitbw Oicsum ma
HAOIUHUM HA CbO20OHI € cyoosull cnocib zaxucmy. Q02080penHs: 3axucm npasé MOOUHU, 3ACMOCYEAHHS
3ax00i8 GIONOBIOANLHOCII 0epiicasy 3 NOPYWIEHH MAKux npas mac Oymu He auue O0eKiapamueHumu
KOHCMUMYYIUHUMU HOPMAMU, a MAIOMb OYMU HANEHCHUM YUHOM 2apaHmoBaui 6iONOGIOHUMU 3acobamu
nyoOniuHO20 YNPAGAiHHA. YV YyboMy acnekmi [HCmumym aOMIHICMpamueHol HCcmuyii € OOHIEN 3 20JI06HUX
eapaumii  peanizayii Mexawizmy 8i0nogioanvHocmi  Oepocasu neped  a0OuHow. DYHKYIOHYBaAHHS
aominicmpamueHol ocmuyii € eapanmicio 3abe3neueHus 3an00ieants nPoseam OPOKPAMUYHOLO CEABLIIS
ma YUHOBHUYLKO20 3108HCUBAHHSA BUSHAYEHUMU 3AKOHOOABCMBOM NOBHOBANCEHHAMU. | 810 mo2o HACKinbKU
cucmema aOMIHICMpPamueHoOi 10Cmuyii € ehexmuHoOI0 3a1exHCUMsb GUIHAYEHHS PIBHA 3a0e3neyents npaeg i
60000 YUACHUKIG CYCHIIbHUX NPABOGIOHOCUH.

Knwuogi cnosa: npunyun 006pocogicnocmi; RPUHYURU AOMIHICMPAMUBHO20 CYOOYUHCMEA, NPUHYUNU
npasa, cucmema nPUHYUnIe.
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Purpose: to analyze different approaches to defining the theoretical and legal content of the concept of
"social protection”, highlighting the features of social protection of the population in modern conditions.
Research methods: general scientific and special methods were used during scientific research. In
particular, the definition of concepts: "systematization of social legislation”, "codification of social
legislation™ was formulated using the logical-semantic method. The comparative legal method was used
during the analysis of the common and distinctive features of the forms of systematization of social
legislation, the characteristics of the ratio of trends in the further development of the systematization of
social legislation and directions for the improvement of systematization. During the generalization of the
classification of tasks and functions of the systematization of social legislation, classification, grouping,
system-structural and system-functional methods were applied. With the help of special legal and statistical
methods, the theoretical and practical problems of the systematization of social legislation have been
established. In turn, the structural-logical method was used to determine the possibilities of eliminating the
outlined problems and optimizing the systematization of social legislation in Ukraine. Results: states that the
sphere of social protection of the population in Ukraine needs systematization of the current social
legislation taking into account the main trends of the European Community. Discussion: the problem of the
ineffectiveness of the social legislation of Ukraine regarding the provision of proper social protection of the
population and the realization of constitutional rights and guarantees by a person is raised. First of all, the
highest value of the European Union is human life, and therefore proper social protection by the state. Thus,
in modern conditions, it is necessary to create a theoretical basis in the national legislation, which will
become the basis for the formation of social legislation in Ukraine.

Key words: social protection; social security; social protection of the population; social services; social
risk; social policy; vulnerable sections of the population; legal policy; social legislation.

Problem statement and its relevance. In ac-
cordance with Art. 46 of the Constitution of

pean Community gives rise to a certain set of topi-
cal issues. First of all, the highest value of the Eu-

Ukraine, citizens of our country have the right to
social protection. However, after analyzing the na-
tional legislation, we did not find a clear definition
of the concept of "social protection”, namely its
meaning, which legal elements are included in it.
The desire of our country to get closer to the Euro-

ropean Union is human life, and therefore adequate
social protection by the state. Therefore, in modern
conditions, it is necessary to create a theoretical
base in the national legislation, which will become
the basis for the formation of social legislation in
Ukraine.
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Analysis of recent research and publications.
The following scientists paid special attention to
issues of social protection of the population in their
writings, in particular: V.M. Andriiv,
S.Ya Vavzhenchuk, S.V. Vyshnovetska, V.V.Volyrets,
YuM. Hryshing, M.l Inshin, LV.Kotova, EV.Krasnova,
O.G. Makarenko, N.O. Melnychuk, K.Yu. Melnyk,
O.1. Protsevskyi, D.I. Sirokha, O.V. Tyshchenko,
VI. Shcherbina, O.M. Yaroshenko, and others.
However, taking into account the insufficient com-
plexity of the study of the theoretical and legal con-
tent of the concept of "social protection”, the topic
of the scientific work requires additional attention.

The purpose of this article is to analyze various
approaches to the definition of the theoretical and
legal meaning of the concept of "social protection”,
to highlight the features of social protection of the
population in modern conditions.

Presentation of basic material of the research.
Having considered the norms of the Constitution of
Ukraine, we saw that the legislator emphasizes that
Ukraine is a social state. In particular, in accord-
ance with Art. 1. "Ukraine is a sovereign and inde-
pendent, democratic, social, legal state™. In the field
of social legal relations, it is necessary to pay atten-
tion to the key concept, namely "social protection".
Having analyzed the content of the following legal
acts: the Law of Ukraine "On Mandatory State So-
cial Insurance in Case of Unemployment" dated
March 2, 2000 No. 1533-11l, the Law of Ukraine
"On State Social Standards and State Social Guar-
antees” dated October 5, 2000. No. 2017-111, Law
of Ukraine "On Pension Insurance” dated Novem-
ber 5, 1991 No. 1788-XIl, Law of Ukraine "On
Mandatory State Pension Insurance" dated Septem-
ber 7, 2003 No. 1058-1V, Law of Ukraine "On
Mandatory State Social Insurance insurance™ dated
23.09.1999 No. 1105-X1V, the Law of Ukraine "On
Social Services" dated 17.01.2019 No. 2671-VIII,
the Law of Ukraine "On Collection and Accounting
of a Single Contribution to Mandatory State Social
Insurance" dated 08.07.2010 No. 2464-VI, Law of
Ukraine "Basics of the Legislation of Ukraine on
Mandatory  State  Social Insurance” dated
14.01.1998 No. 16/98-VR, we did not see a clear
legal definition of the above concept. In this con-
nection, the problem arises of the lack of legislative
definitions and the multifaceted interpretation of

the concept of "social protection” in scientific cir-
cles, which leads to disordered legislative use.

Social protection as one of the main functions of
the state is reflected in the basic laws of many
countries of the world. This norm means that the
state undertakes to provide social services to vul-
nerable sections of the population, and the assis-
tance itself to the weak, the disadvantaged, to all
those who, in connection with a certain social risk,
need assistance from the state. For example, the
preamble of the French Constitution of 1946 guar-
antees health care, material support, rest and leisure
for  children, mothers and the elderly.
The main point is that any able-bodied person,
based on age, physical and mental condition, or
economic situation, has the right to receive assis-
tance from the state to ensure normal working con-
ditions [1, p. 396].

After conducting a thorough analysis of scien-
tific points of view regarding the definition of the
concept of "social protection™, it can be emphasized
that most scientists consider this concept as: "A set
of measures that are carried out in society to ensure
socially normative conditions ... for the material
and spiritual life of all members of society, primari-
ly those who are unable to provide themselves with
such conditions" [2, c. 7]. The question is what ex-
actly can be considered socially normal conditions
of the material and spiritual life of all members of
society. That is, what criteria and levels are includ-
ed in these regulatory conditions. This issue should
be regulated at the level of legislation, because it is
necessary to clearly determine whether sufficient
social protection is provided, whether proper condi-
tions are created for the material and spiritual life of
a person.

Scientist M. Chorna expresses the opinion that:
"The concept of social protection, which began to
be actively used during the years of independence
of Ukraine and was enshrined in the Basic Law of
our state, compared to the widely used concept of
social protection before 1991, has such a specific
burden as protection from the troubles of the trans-
formation period, the risks of the transition from a
socialist economy to a market one™ [3, c. 151-156].

Taking into account part 1, part 3 of Art. 46 of
the Constitution of Ukraine: "Citizens have the
right to social protection, which includes the right

FOpuouunuii sichux 2 (71) 2024 129



IWBUIBHE I TPYIOBE ITPABO

to maintenance in case of total, partial or temporary
loss of working capacity, loss of breadwinner, un-
employment due to circumstances beyond their
control, as well as in old age and in other cases
provided for by law, a pension, other types of social
benefits and assistance, which is the main source of
livelihood, must ensure a standard of living not
lower than the subsistence minimum established by
law" [4] it can be emphasized that the legislator de-
termines the relevant risks, and already after their
occurrence, a person has the right to appropriate as-
sistance from the state.

Having analyzed the content of Art. 46 of the
Constitution of Ukraine, it is understood that the
concept of "social protection” is broader and in-
cludes the concept of "social security”. After all, the
right to social protection is enshrined in the norms
of the Constitution of Ukraine and contains in its
content elements characteristic of the concept of
"social security”. Therefore, in practice, the opin-
ions of scientists regarding the definition and legal
features of the concepts in relation to each other
differ.

Analyzing scientific points of view, 1.0. Horban
expresses his vision regarding the legal definition
of the term "social protection”. First of all, the sci-
entist compares the concept of "social security"
with the concept of "social protection". Emphasiz-
ing that the former has a narrower meaning than so-
cial protection. Thus, he notes the following: "So-
cial security is defined as the activity of the state
regarding the direct material support of citizens in
the event of the occurrence of so-called "social
risks" provided for by legislation, at the expense of
state funds. monetary funds created for such risks,
however, social protection is understood as the ac-
tivity, or more precisely, state policy aimed at cre-
ating such socio-economic conditions that would
prevent the emergence of social risks for socie-
ty" [5, c. 42-46].

E. Timofeeva gives her own definition of the
concept of "social protection”, namely: "As a com-
plex of organizational, legal and economic
measures aimed at protecting the well-being of
every member of society guaranteed by the Consti-
tution of Ukraine in the conditions of specific eco-
nomic development.” conditions based on social
justice and equal rights" [6, c. 169-174].

M. Chorna expresses his opinion about the con-
cept: "As a system of economic, social, legal,
organizational measures that provides the able-
bodied person and citizen with the proper condi-
tions for improving their well-being through per-
sonal labor contribution.”. The category of disabled
and socially unprotected strata of the able-bodied
population should be singled out separately, as well
as social protection: guarantees in the use of the
public consumption fund, material support, tax re-
duction” [7, c. 151-156].

Also, in the spaces of scientific literature, we
found another interpretation of the concept of "so-
cial protection”, namely: "The activity of a socially
oriented state, which is carried out through a com-
plex of organizational, legal and socio-economic
measures."”, the purpose of which is: firstly, to cre-
ate appropriate conditions for able-bodied citizens
to meet their socio-economic and spiritual needs,
and secondly, to ensure a guaranteed
standard of living not lower than the subsistence
minimum for citizens who need social assis-
tance» [8, ¢. 90-95].

However, considering the issue of social protec-
tion, another approach to the legal understanding of
the mysterious concept is quite interesting. In this
context, the point of view of international organiza-
tions is the most well-argued. Therefore, we would
like to draw attention to the "UN Children’s Fund
(UNICER)". Which is the leading institution of the
United Nations Organization for the coordination of
social protection programs in Ukraine. The legal
basis of such relations is the conclusion of the
"Agreement on cooperation between the United Na-
tions Children’s Fund and the Government
of  Ukraine" dated September 21, 1999
No. 995 364 [9]. First of all, this international or-
ganization defines social protection: "As a set of
institutions and measures of social insurance and
social assistance aimed at ensuring the safety of
everyday life of the population and includes five
main elements - pensions and bereavement assis-
tance, breadwinner assistance, due to illness and
temporary incapacity; unemployment benefits [8].
In our opinion, this definition fully discloses the le-
gal basis of providing social assistance, but signifi-
cantly narrows the list of social services, which au-
tomatically affects the subject composition. There-
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fore, taking into account the large set of normative
legal acts that carry out legal regulation of the
sphere of social protection of the population, this
position needs to be clarified.

Studying the features of the social policy of the
European Union, it is possible to single out three
main directions to which it is directed - these are
employment, social protection and social involve-
ment. The employment policy is aimed at ensuring
job search within the European Union with the pro-
vision of social protection. The main strategy of the
task is to create better jobs in all countries that are
part of the European Union. In practice, such a re-
sult is achieved due to the support of existing and
creation of new jobs, restoration of labor dynamics,
pension provision, as well as effective operation of
the social protection system of the population. Im-
portant importance is attached to problematic issues
of gender justice, labor protection, creation of con-
ditions for the employment of persons from socially
vulnerable strata of the population and people with
disabilities.

The social policy of the European Union is
aimed at overcoming poverty and ensuring ade-
quate social protection of the vulnerable population.
A social investment system was created for this
purpose. What involves developing people’s poten-
tial, supporting their initiative in the field of em-
ployment and social life. The main problems of the
implementation of social investment are the eco-
nomic crisis and demographic changes taking place
in the European Union in modern conditions. To
overcome these problems, the effectiveness of the
use of social budgets, which help people throughout
their lives and contribute to the achievement of pos-
itive social consequences, increases.

Conclusions and proposals. Having analyzed
various approaches to defining the theoretical and
legal meaning of the concept of "social protection”,
it is necessary to emphasize the following. Taking
into account the problems of providing social ser-
vices under martial law, we believe that the scien-
tific community faces the task of creating a new
model of social policy in Ukraine, which should
meet the principles and standards of social policy of
the European Union. To date, national social legis-
lation is quite numerous and outdated, which is un-
able to properly regulate relations in the field of so-

cial protection of the population. Currently,
a large number of various social benefits are fixed,
which are not actually paid, but only generate legal
conflicts.

Thus, we consider it necessary to systematize
the social legislation of Ukraine by adopting a sin-
gle codified act - the Social Code of Ukraine. In
which to reveal the concept of "social protection™ as
a legal category, which consists of legal norms reg-
ulating social relations in the field of social protec-
tion, aimed at preventing situations of social risk.
The codified act must contain an algorithm for the
realization of social rights and guarantees provided
for by the Constitution of Ukraine, taking into ac-
count the principles and standards of social policy
of the European Union.

The adoption of a single codified act in the field
of social protection of the population creates a key
role at the stage of Ukraine’s acquisition of full
membership in the European Union.
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Mema: npoananizyeamu pi3Hi nioxoou 00 BUSHAYEHHA MeOPemuKo-npago8oeo 3MIiCMy HOHAMML
«COYIANbHULL 3aXUCTY, BUOKPEMIIEHHST 0COOIUBOCIEl COYIANLHO20 3AXUCTHY HACENeHHS Y CYYACHUX YMOBAX.
Memoou 0ocniddcenns: nio uac HAYKOB020 OOCHIONCEHHA GUKOPUCMOBYBANUCS 3A2ATbHOHAYKOBL Md
cneyianvHi Memoou. 30Kpema, 102iKO-CeMaHMUYHUM MeMmOOOM CHOPMYTbOBAHO BUSHAYEHHS NOHAMb.!
«cucmemamuzayis — coyianbHO20 — 3AKOHOOABCMBA»,  «KOOUpIKAYis  COYIATbHO2O — 3AKOHOOABCTEAN.
TopisHsnibHo-npasosuii. Memood GUKOPUCIAHO NI0 YAC AHALIZY CHIIbHUX mMa  GIOMIHHUX puc @opm
cucmemamuzayii coyianbHo2o 3aKOHO0A8CMEA, XAPAKMEPUCUKYU CRIBBIOHOUEHHS THeHOeHYill NOOAIbUO020
PO3BUMKY cuceMamu3ayii coyianbHo20 3aKOHO0ABCMBA MA HANPAMIE YOOCKOHANEHHS CUCTHEMAmu3ayii.
1lio wac ysacanvhenns xaacugixayii 3a60amb i QYHKYIU cucmemamus3ayii CoyianbHo20 3aKOHOOA8CMBA
3ACMOCOBAHO MAKOMNC THWT Memoou. 3a 00NoMO200 CReYianbHUX OPUOUYHUX | CIAMUCMUYHUX Memooie
6CMAHOBNEHO MeOPEeMUYHI Ma NPAKMUYHI NPOOIeMU CUCMeMamu3ayii coyianbHo2o 3aKOH00ascmed. Y c6oio
uepey, CIMpYKmMypHO-102i4HULL Memo0 BUKOPUCNAHO OISl BUSHAYEHHS. MONCTUBOCMEN YCYHEH ST OKPECIeHUX
npobnem ma onmumizayii cucmemamuzayii coyianbHo20 3aKoHooascmea 6 Yxpaiui. Pezyaomamu:
KOHCMAmMOo8aHo, Wo cghepa coyianbHo20 3axucmy HacelenHs 8 YKkpaini nompebye cucmemamu3ayii YUHHO2O
COYIANbHO20 3AKOHOOABCMBA 3 VPAXYBAHHAM OCHOBHUX MeHOeHyil €8poneiicbkoeo Cnigmogapucmaed.
Ob6z060pennn: nopyweno npooremy HeeexmugHoOCmi COYIAIbHO20 3AKOHOOA8cmea Yxpainu 1000
3a0e3neueHHs HAAeHCHO20 COYIATbHO20 3aXUCMY HACENeHH s, A peani3ayii T100UHOI KOHCIMUMYYIHUX npas i
eapanumii. Ilepw 3a e6ce, naueuworo yinnicmio €eponeticoxoco Corw3y € n00cbKe dcumms, a Omosce
HanedxcHull coyiansHul 3axucm 3 60Ky depxcasu. Tomy 6 cyuacHux ymosax y HayioHAIbHOMY 3aKOHOOA8CMBI
HeoOXiOHO cmeopumu meopemuuny 0asy, SAKA CMAHe OCHOB0I0 Ol (POPMYBAHHSA  COYIATLHO2O
3aK0H00aécmea 6 Ykpaii.

Knrouoei cnosa: coyianvhuti 3axucm, coyiaivHe 3a0e3neueHHs; COYIANbHULL 3aXUCT HACENeHHS,
CcoYianvui nociayeu; COYianbHull pusux, COYiaabHa NOMIMUKA, 6pa3Iuei 6epcmeu HACENeHHS, Npasoead
nonimuKa, coyianivhe 3aKOH00A8CMEO.
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Problem statement and its relevance. History
is an indisputable witness to the fact that the armed
conflicts are inextricably linked to the complex of
political and social transformations that nations are
experiencing. This period is marked not only by
hostilities and operations, but also by a profound
impact on all aspects of life, including the econo-
my, culture and labour market. The conditions of
conflict and martial law pose a challenge in the
form of unforeseen circumstances that require an
immediate reaction and adaptation of society to
changes.

Due to the diverse number of effects of martial
law, it is important to consider the historical context
and the effects of the past armed conflicts on the
development of society. We are faced with the task
not only to discuss the nowadays problems and
troubles, but also to take into account previous his-
torical lessons and past experience, superimpose

them on a modern retrospective and apply them in
the context of global digitalization and technologi-
cal progress.

In addition, it is worth noting that the imposition
of martial law in connection with the full-scale rus-
sian invasion of the territory of Ukraine left a sig-
nificant impact not only on the employers and the
employees who are directly in zones of active hos-
tilities and occupation, but on the entire Ukrainian
labour market and global economic and political
processes. Russia’s war against Ukraine has already
left its mark on international relations, trade, inter-
national banking system and other areas of interna-
tional cooperation.

Analysis of recent research and publications.
This issue has been already researched by such sci-
entists as: O. Dogadina, Z. Yakymenko,
T. Kolomiets, Kh. Kmetyk, O. Cheremukhina,
Y. Chalyuk, S. Petkov, I.Rafalska and others.
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However, it should be noted that researching the
impact of martial law on labour relations in Ukraine
is only at the initial stage, therefore, despite some
progress in researching this issue there is still a
need for its comprehensive study.

Presentation of the main material of the re-
search. The war caused the significant shifts in the
economy and society, which inevitably affected la-
bour relations. The changes affected both the or-
ganization of labour and the legal regulation of la-
bour relations [1]. The war in Ukraine has been go-
ing on for more than 10 years, its impact on labour
relations will be felt for a long time, as the war cre-
ates an atmosphere of constant tension and uncer-
tainty, creates risks for the employers and the em-
ployees. The employers face the problems of pre-
serving the business and jobs and the employees
face a risk to losing his/her job, wage and social
guarantees.

Labour legislation was not ready for the realities
of martial law, so there was an urgent need to adapt
it to the new conditions.

In connection with the military aggression of the
russian federation against Ukraine, the martial law
was introduced in the territory of Ukraine by the
Decree of the President of Ukraine Ne 64/2022
starting at 05:30 of February 24, 2022 for a period
of 30 days [2]. Since that date, the martial law in
Ukraine has already been extended several times by
the relevant Decrees of the President of Ukraine. In
particular, on May 6, 2024 the Verkhovna Rada of
Ukraine adopted as a whole the draft Law on the
approval of the Decree of the President of Ukraine
“On Extending the Period of Martial Law in
Ukraine” N 271/2024, according to which the
period of martial law in Ukraine was extended from
05:30 of May 14, 2024 for another 90 days [3].

During the period of martial law in Ukraine a
number of regulatory and legal acts were adopted,
which change the regulation of labour relations
operated in peacetime and which set temporary
restrictions of the constitutional rights and
freedoms of a human and a citizen [4]. Such
restrictions, in particular, relate to the right to work
(Article 43 of the Constitution of Ukraine) and the
right to strike (Article 44 of the Constitution of
Ukraine) [5]. Restrictions on the labour rights are
also reflected in the Law of Ukraine “On the Legal

Regime of Martial Law” of May 12, 2015 N 389-
VIIIL. In particular, Article 8 of this Law foresees
that under martial law in Ukraine, the labour
obligation is introduced for the able-bodied persons
who are not involved in the defense sector, critical
infrastructure protection and are not reserved by the
enterprises.  This  obligation  involves the
performance of works of a defense nature, the
elimination of the consequences of emergencies
and the performance of community service for the
needs of the Armed Forces of Ukraine, the law
enforcement agencies, the national economy and
critical infrastructure. It is important that such work
does not require special training, and the employees
retain their previous place of work, and the
procedure for involving the able-bodied persons in
community service and the issue of their social
protection is regulated by the Cabinet of Ministers
of Ukraine [6].

The russia’s armed aggression against Ukraine
has significantly disrupted the system of regulation
of labour relations in the country that had a
negative impact on: a) the employment rate. Firstly,
a significant number of the enterprises and
businesses were destroyed (according to the KSE
Institute, as of January 2024, the total amount of
damage caused to Ukraine’s infrastructure due to
the war is $155 billion, and the losses of industry
and enterprises are $13.1 billion [7]. A destruction
of the enterprises and the agro-industrial complex,
the damage caused to the spheres of culture,
tourism and sports, in turn, led to a significant
reduction in jobs. Secondly, the hostilities have
caused an increase in the number of internally
displaced persons and a significant migration of the
able-bodied population abroad; b) the
remuneration. Inflation, declining the living
standards, rising prices have led to a real drop in
wages. The increase in the number of workplace
accidents due to shelling and the reduction in
production also left a negative impact on income
levels; c) stability of labour relations. There are
significant changes in the composition of labour
collectives related to the relocation of business
(relocation to another country, within Ukraine or
part of the employees) and the mobilization of
some employees into the ranks of the Armed Forces
and the Territorial Defense Forces. In addition, a
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large number of businesses have been forced to
suspend or cease operations altogether, causing the
uncertainty for both the employers and the
employees.

In addition, the war has led to an increase in
informal employment, as many people have lost
their official jobs due to hostilities and are forced to
look for work in the informal sector of the
economy.

The war has caused a significant damage to the
Ukrainian labour market, worsening the work
conditions, increasing the unemployment and
stimulating the spread of informal employment.
According to the International Labour Organization
(ILO), 4.8 million Ukrainians have lost their jobs
since the end of February 2022. The number of
vacancies has significantly decreased in almost all
areas. The labour market again faced new threats
and challenges, as the previous crisis period was
associated with the COVID-19 pandemic. The
hostilities have led to a decrease in the number of
the qualified personnel, not only due to migration
abroad, but also due to general mobilization and
deaths [8].

Modern trends in the labour market indicate
stabilization, but the war has caused significant
territorial imbalances. The majority of businesses
have moved to the Western regions of the country
due to security risks. It is there that the largest
number of vacancies is observed. On the other
hand, in regions closer to the front line, the problem
of unemployment and job search remains very
difficult. War is a challenge that forces us to
modernize and update the usual rules and quickly
adapt to changes. Procedures that used to be
standard and effective under normal circumstances
are losing their relevance under martial law. This
also applies to the organization of labour relations.

In order to adapt labour legislation to new
realities, on March 15, 2022 the Law of Ukraine
“On Organization of Labour Relations under
Martial Law” N 2136-IX was adopted. The
conditions for concluding the labour agreement
under martial law, are defined in Article 2 of this
Law. Thus, the parties could determine a form of
the labour agreement by their agreement (oral or
written). A probationary period for the employment
could be established for any category of the

employees. The employers could enter into the
fixed-term labour agreements with the new
employees for the period of martial law or for the
period of replacement of the temporarily absent
employee. This allows to attract quickly the new
employees to perform work and to prevent
personnel  shortages due to the wvarious
circumstances, such as evacuation of the
employees, vacations, temporary disability, etc [9].

Under normal circumstances, a labour
agreement is concluded in writing. Article 24 of the
Labour Code of Ukraine defines cases of
concluding the labour agreement in writing as
mandatory procedure [10]. However, during martial
law the Law of Ukraine “On Organization of
Labour Relations under Martial Law” gives the
employer and the employee the right to choose
independently a form of a labour agreement [9].
This innovation increases the flexibility of
concluding the labour agreement, simplifies a
process of formalizing the labour relations and
allows the employers to attract the new employees
faster. In addition, the employee could not begin
his/her work without concluding the labour
agreement, which should be formalized by an order
or instruction of the employer (Article 24 of the
Labour Code of Ukraine) [10].

The grounds for termination of a labour
agreement at the initiative of the employee during
martial law is a same as in the period before its
imposition. However, due to the hostilities in the
territories where the enterprise, institution or
organization is located, as well as the presence of a
threat to the life and health of the employee, it
could terminate a labour agreement on its own
initiative within the period specified in its
application (with the exception of cases of the
forced involvement in community service under
martial law and involvement in work at critical
infrastructure facilities).

The employer does not have the right to dismiss
the employees in connection with the imposition of
martial law or the presence of the enterprise in the
zone of active hostilities. However, the employer
could terminate a labour agreement under
paragraph 6 of part1 of Article 41 of the Labour
Code of Ukraine [10].
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During the period of martial law the employer
could dismiss the employee in cases of his/her
temporary disability or vacation (except for
maternity leave or leave to care for a child under
the age of three), indicating the date of dismissal,
which is the first working day after the end of the
temporary disability specified in the temporary
disability document, or the first working day after
the end of the vacation. In addition, during the
period of martial law, the termination of a labour
agreement at the initiative of the employer occurs
without the prior consent of the elected body of the
primary trade union organization (trade union
representative), except for cases of dismissal of the
employees elected to the trade union bodies at the
enterprises, institutions or organizations.

An introduction of martial law does not limit the
grounds for dismissal that are usually in force. In
other words, the legislation continues to allow the
termination of labour relations by the mutual
consent of the parties, due to a reduction in the
number of the employees or staff, etc. The Law of
Ukraine “On Organization of Labour Relations
under Martial Law” only simplifies certain
procedures related to dismissal for the period of
martial law. Thus, we could say that this Law does
not provide additional grounds for dismissal, but
simply adapts the process of termination of the
employment to the modern conditions.

In addition, during the period of martial law,
certain peculiarities are established on the duration
of the working hours and the rest time of the
employees. Normal working hours should not
exceed 60 hours per week, and for the employees
with the reduced working hours — 40 hours. The
regime of a five- or six-day week is set by the
employer. During martial law, the provisions of the
Labour Code do not apply in the following aspects:
reduction of the working hours by one hour before
holidays and non-working days; restrictions on
maximum hours of overtime; transfer of days off to
the next day after a holiday or non-working day in
accordance with the recommendations of the
Cabinet of Ministers of Ukraine; prohibition of the
employment on weekends, holidays and non-
working days, as well as compensation for such
work [9].

In our opinion, the employers should pay
attention to the fact that increasing the working
hours and reducing the rest time during martial law
is the right, not the obligation. Such measures could
be applied only in exceptional cases, when longer
work is justified by a need (for example, ensuring
the effective operation of the relevant enterprise in
the defense sector or ensuring the normal process of
life of the population). A decision to increase the
working hours and/or to reduce the rest time should
be made taking into account the real needs and
capabilities of the enterprise. At the same time, the
employer is obliged to comply with all norms of
labour legislation, since such changes in the work
of an enterprise, institution or organization should
not adversely affect the health and performance of
the employees.

During martial law, persons who belong to
special categories could not be involved in the night
work without their consent, including the pregnant
women, mothers of infants under one year of age
and persons with disabilities for whom this form of
work is medically contraindicated. Also, during
martial law, some provisions of the Labour Code,
in particular regarding the night work, do not apply.
The night work duration could be equalized to the
day work if it is necessary for production needs, in
particular in continuous production or variable
work schedules in a six-day week with one day off.
Also, during martial law, women could be
employed in heavy or dangerous jobs with their
consent, provided that they are not pregnant or
mothers of children under one year of age [9].

It is also worth noting that since February 24,
2022 the remote work has gained wide popularity.
However, the Law of Ukraine “On the Organization
of Labour Relations under Martial Law” does not
establish special rules to regulate the remote work,
so the legislative regulation that has been in force
since 2021 remains relevant.

A transfer to the remote work during threat of
the armed aggression or other emergency could be
carried out by order (instruction) of the employer
without prior conclusion of the written labour
agreement. The law does not provide for the
employee’s obligation to notify the employer of
his/her whereabouts or restrictions on the remote
work from abroad. In other words, no additional
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written documentation is required to perform work
from abroad. In the case of a long-term stay of the
employees abroad, in our opinion, it is necessary to
pay attention to the issue of tax residency, taking
into account the provisions of international
conventions in order to avoid double taxation.

The provision on remuneration is also quite
important. The law does not exempt the employer
from the obligation to pay wages, even in the event
of hostilities at the location of the employer, but
only allows to postpone the fulfillment of this
obligation until the resumption of the company’s
activities. Also, the employer is exempt from
liability for violation of the obligation regarding the
terms of remuneration, if it proves that this
violation occurred as a result of hostilities or other
force majeure circumstances [9].

However, the exemption of the employer from
liability for late payment of wages does not exempt
it from the obligation to pay wages. In turn, if the
above circumstances are not proven, the employer
will be liable in accordance with the law. As of
today, such liability includes financial fines,
administrative and criminal liability. If it is
impossible to pay wages to the employer, the
possibility to introduce the downtime should be
considered. If it is not possible to pay wages in a
smaller amount, it is advisable to consider the use
of unpaid leave or suspension of a labour
agreement.

During the period of martial law, the duration of
the employee’s annual basic leave could be limited
to 24 calendar days for the current working year. If
the duration of annual leave exceeds 24 days, the
unused vacation days are carried over to the period
after the end of martial law. During the same
period, the employer could refuse to grant the
employee unused days of annual leave. If the
employee resigns during martial law, he/she is
accrued monetary compensation for used but
ungranted leave, in accordance with Article 24 of
the Law of Ukraine “On Leave” of November 15,
1996 N 504/96-BP. During martial law, the
employer could deny the employee any type of
leave, with the exception of maternity leave and
leave to care for a child under the age of three, if
the employee is involved in work at critical
infrastructure facilities [9; 11].

During two years of martial law, the employers
have been actively using the new tool of labour
relations — the suspension of a labour
agreement [4].

Since the beginning of the russian aggression, a
new concept, “suspension of a labour agreement”,
has been introduced into the terminology of labour
law, which necessitates substantiation of the
mechanism of its application, distinguishing it from
the concept of “termination of labour agreement”,
and especially in the modern economic
environment, when the most employees are forced
to leave their jobs, go abroad or to another region
and when it is impossible to provide or perform
work [12].

An important condition for such suspension is
the inability of the employer to provide work and
perform it by the employee. However, this does not
mean the termination of labour relation, because the
initiator could be both the employer and the
employee. This procedure is regulated in detail in
Article 13 of the Law of Ukraine “On the
Organisation of Labour Relations under Martial
Law” [8].

The research compares suspension of a labour
agreement with downtime, emphasising the
common features, in particular, suspension of work
due to circumstances beyond the employee’s
control. Differences are also mentioned. Thus, the
grounds for the introduction of downtime could be
any circumstances that led to the termination of
work, as for suspension, the grounds for the
introduction of this state are the absence of work
that the employee would have performed due to
martial law in the country. In terms of time:
downtime could last for any period of time as long
as the circumstances that made it impossible to
perform work exist. In case of suspension, it could
last no longer than the period of martial law [13].

Considering the choice between the unpaid
leave and suspension of a labour agreement, it is
important to consider that the suspension of a
labour agreement could have certain compensation
payments. The law stipulates that the payment of
wages, guarantees and compensations for the
employees during the suspension of a labour
agreement is fully entrusted to the state carrying out
the military aggression against Ukraine. However,
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at the moment, the mechanism of this compensation
is not regulated by the law.

If the parties decide to suspend a labour
agreement, they should notify each other in any
available way. The law does not prescribe a specific
form of such naotification, but it could be sent in
writing or electronically [9].

At the same time, it should be noted that the
dialectic of labour relations during martial law
leads to arising the new problematic issues and,
accordingly, the search for ways to resolve them.
Thus, one of the most important issues is the
documentation of labour relations, which has very
important legal consequences, in particular,
employment records as documents confirming the
employment/insurance record. Of course, since
2011, due to the introduction of electronic
databases, it has been possible to restore insurance
periods in most cases, but for employees who lost
their employment records, it has become virtually
impossible to restore their employment periods
before 2011, which certainly requires an
appropriate legal mechanism with maximum
consideration of the interests of employees [13].

Conclusions. Thus, in the result of the research,
it was determined that in time of war, the basis of
legal regulation of labour relations is the Law of
Ukraine “On Organization of Labour Relations un-
der Martial Law” of March 15, 2022 N 2136-1X
which defines the main aspects of legal regulation
of the processes of concluding and terminating the
labour agreement, determining and recording the
etc. Summing up the results of the study, it should
be noted that significant labour relations under mar-
tial law have undergone significant innovations.
Despite the difficult economic situation in the coun-
try and on the labour market, the country is helping
to reduce labour conflicts and improve working
conditions by taking all possible measures to regu-
late labour relations between the employers and the
employees in accordance with the law.
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Memoto cmammi € 6U3HAYEHHSI OCHOBHUX 3MIH, WO GIOOYAUCS Y NPABOGOMY De2YMOSAHHI MPYOOsuUx
8IOHOCUH 8 YKpaini 8 YM0OBAX NPABOBO2O PeANCUMY BOEHHO20 cmany. Memoou 00CHiOHCeHHA: GUKOPUCTAHO
Memoou  NOPIGHANLHO20 — ma  OOKYMEHMANbHO20 — AHAMI3Y,  OOKYMEHMAIbHO20  CUHmMeE3y  ma
V3A2ANbHEeHHA, A MAKOJNC — KOSHIMUGHO-aHanimuunuti  memoo. Pesynemamu: oxapaxmepu3osano
OCHOGHI 3MIHU, WO GI0OVIUCL 8 NPABOBOMY PecyNiO8aAHHI MpPYyOo8ux GIOHOCUH 6 YKkpaini y nepiod Oil
60eHH020 cmany. Kpim moeo, nazonowyemvcsa ma eocmpiii nompedi 6 O00CHONCEHHI GNAUBY BOEHHO20
cmawy Ha mpyooei 8iOHOCUHY 8 YKpaini, a maxoodic Ha adanmayii 3aKoH00a8Cmaa npo npayio 00 HOBUX YMO8
cbocooenus.  Q0z060penHA:  po3enaHYmMO — ma  APOAHANi308aHo  nonodcenHs  3axowy  Vpainu
«llpo ocobrusocmi  pezymoeanus mMpyoosux GIOHOCUH 6 YMO08aX 60€HH020 cmanyy No 2136-1X
8i0 15 Oepesnus 2022 poky, skuil Hapasi 3aUMae KIO408y HO3UYilo )y cepi pecynosanHs mpyoosux
BIOHOCUH.

Knrouosi cnosa: mpyoosi 6ioHOCUHU; MPYO0osull 00208ip, pobomodaseyvb, NPAYiGHUK, NPUNUHEHHS Ol
mpyo0o8020 002080pY,; 3yNUHEHHs Oii MPyO008020 002080pY, NPOCMIL; GOCHHUI CINAH.
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IOpuouunui éicnux 2 (71) 2024 141



IWBUIBHE I TPYIOBE ITPABO

DOI: 10.18372/2307-9061.71.18802
VIIK 342.7 (045)

L. L. ITickyHn,
KaHAUaaT IPUINYHUX HAYK, JOLIEHT
ORCID ID: https://orcid.org/0000-0002-2401-7988

A. E. KypTmonnaes,
3m00yBay BUIIOI OCBITH APYroro (OCBITHbO-HAYKOBOTO) PiBHS
ORCID ID: https://orcid.org/0009-0002-0868-5780

INPABA I CBOBOJA JIIOAUHU TA TPOMAJIAHUHA
HA OKYIIOBAHUX TEPUTOPIAX

HauionansHuii yHiBEpcUTET 000pOHH YKpaiHH
npocrekt [loBiTpodnorcrkwmit, 28, 03049, Kui, Ykpaina
E-mails: ipiskun2016@gmail.com, info@nuou.org.ua

Mema cmammi. Ilpoananizysamu npagosuti cmamyc mum4aco8o OKyNno8aHux mepumopii Ykpainu ma
11020 6NIUE HA OOMPUMAHHA NPAB T CB0O00 TOOUHU A SPOMAOSHUHA. [lochioumu OCHOBHI UOU NOpYuULeHb
npas i c60000 IHOOUHU MA 2POMAOSIHUHA HA MUMHACO80 OKYNOBAHUX mepumopisix. Memoou 0ocnioicenns:
¥y pobomi 3acmoco8aHO KOMNIEKC 302ANbHOHAYKOGUX MA CHeYlanbHux Memooie 0ocuiodcens. Baocnusum
MEMOOOM OOCHIONCEHHS CTNAG OTANEKMUYHULL MeMOO NIZHAHHS, 3A60KU AKOMY OYI0 GUSAGIEHO MA GUIHAYEHO
SAKICHI  XApakmepucmuky 00CaioxNCy8ano2o ¢ernomerny. Pesynvmamu: 32i0H0 3 MIJICHAPOOHUM TNPABOM,
MUMHACO8a OKYnayisi He 0A€ KPaiHi-OKYNAHMY HPAsa NOWUPIO8AMU C800 IOPUCOUKYTIO HA OKYNOBAHI
mepumopii.
3axonodascmeo Yxpaiuu, a ne kpainu-oxynanma. Ha okynosanux mepumopisix cnocmepiecacmuscs CUCIEMHE

Tomy mHa mumuacoso oxynosanux mepumopisx Yxpainu Oiromv Koncmumyyis ma

ma macoge nopyuleHHs npag i c60000 M0OUHU | 2poMadsaHUHA. MidcHapoOHa CnitbHOMAa NOBUHHA BICUMU
OLnbW piuyuux 3ax00i6 0151 NPUNUHEHHSL NOPYULeHb NPAs TI0OUHU HA OKYNOGAHUX mepumopinx. Qbz080penns
memu: cucmemamuyne ma epybe nopyuleHHsi npag i c80000 MOOUHU HA MUMYACOB0 OKVYNOBAHUX
mepumopisx Yxpainu € o0ui€ro 3 Hateocmpiuux npodrem cyyacrhoeo ceimy. Lli nopywenns € epyoum
NOCASAHHAM HA OCHOBHI NPUHYUNU MINCHAPOOHO20 NPABA Md CMAHOGISMb 3A2po3y Mupy ma bOezneyi 6
E€sponi. Misxcnapoona cninbHOmMa NOBUHHA BICUMU BCIX MONCTUBUX 3AX0018 OlIsl NPUNUHEHHS YUX NOPYULeHb
ma 3axucmy npaeg i c60600 N0OUHU HA OKYNOBAHUX MEPUMOPISX.

Knwuoei cnoea: mumuacogo oxynosawi mepumopii; npaea moOuHu; c0600u moounu, Ykpaiua,
OKYNayitina 61a0a; NOpyueHHs npas JHOUHU, MINCHAPOOHE NPAgBo.

ocranoBka mpo6jeMn Ta i AKTYaJbHICTb.
Okymnarist poci€ro yKpaiHCbKUX TEPUTOPIN CIIPUUH-
HWJIA KaXJIMBI HACIIKH, OAHUM 3 SKHX € MacoBe
MOPYIIEHHS NpaB i cBOOO JIOAMHHU Ta TPOMAIIHU-
Ha. Tucsui moael cTany xepTBaMH BOEHHUX 3J10-
YUHIB, 3J0YMHIB MPOTH JIOASHOCTI, KaTyBaHb,
CBaBUIBHUX 3aTpHMaHb, YB’SI3HEHb, BUKPaJCHb Ta
BOMBCTB. 3 MOYAaTKOM IIMPOKOMAcIITaOHOI BilHH
pd mpot VYKpaiHM AaxkTHBHICTH NPaBOBHX JO-
CJII/PKEHb MUTaHb NpaB i cBOOOI JIIOJMHU 1 rpoma-
JISIHMHA Ha OKYIOBAHOI TepHUTOpil 3HAYHO MiJBH-

HIMJIOCH T2 HE BTPAva€e CBOET BKJIMBOCTI Ta aKTy-
aJBHOCTI Ha TEMEpIlIHIi Jac i IyKe BaKIHMBA JJIS
MOIAJIBIIOTO PO3BUTKY JCPIKABH B ILIJIOMY.
BaxxnuBo 3a3HaunTH, 1110 TPOOIIEMa OPYIIIEHHS
TMIpaB JIFOJIMHU Ha OKYIIOBAaHUX TEPUTOPIAX YKpaiHu
HE € BUKJIIIOYHO yKpaiHchKoro. lle rmobanpHa mpo-
Omema, sKa  CTOCYETbCSA  BCHOI'O  JIFOJICTBA.
MixHaponHa CHITPHOTAa NIOBUHHA BXHUTH BCiX
MOXKJIUBUX 3aXOJiB ISl MPHUIIMHEHHS [UX TOPY-
IIeHh Ta 3a0€3MEeYUTH 3aXUCTy OCHOBHHX IpaB i
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cBOOOJ JIFOJMHM HA TMMYAacOBa OKYIOBaHUX TEPH-
TOPIsIX.

AHaJji3 pociimxkenb i myOaikauiii 3 mpooJie-
MH. JlocmiDKeHHST IPYHTYETbCS HA HAyKOBHX
mpargx Ta JOCHIDKCHHAX BITYM3HAHMX 1 3a-
pyOikHUX (axiBUiB y cdepi AepkaBd Ta Ipasa.
Tema nmaHOi cTaTTi CTANO aKTyajabHOK MpodiieMa-
TUKOIO HAayKOBHX JOCII/KCHb IPaBO3HABIIIB, 30-
Kpema B poborax Takux HaykoBwliB, fk: K. bek,
H. BopoHoBchka, M. Jloran, 0. 3aituyk,
A. Komnoniii, O. CaniBon, O. Cemuenko, /l. IlIBenn
Ta iH.

Mera crarTi monsrae y BUBUYEHHI MOPSAAKY 1
croco0iB 3aXHUCTy KOHCTUTYLIMHUX TpaB i cBOOOI
JIOAMHI, SKi MOPYUIYIOThCS Ha THMYacOBO OKYIIO-
BaHUX TepUTOpiAx Ykpainu. [IpoananizyBatu HOp-
MU MDKHApOAHOTO TMpaBa, IO PETYIIOITH IpaB
JMIOAMHU Ha OKYIOBAaHUX TEPUTOPIsIX, I op-
MyBaHHS 1i€BOi Ta €(EKTUBHOI CHCTEMH 3aXHCTY
MpaB JIIOJIMHA HAa OKYITOBAHUX TEPUTOPISX.

Buknaa ocHOBHOTo mMartepiany q0C/iIKeHHS.
[IpaBa i cBoOOAM HIOMWMHHM Ta TPOMAaJSHUHA IIC
(dyHIaMEHTaNbHI MPHHIUIM, $SKi TapaHTyIOTh
TIHICT Ta TOBary J0 KOXHOI JitoguHU. BoHU €
OCHOBOIO IEMOKPATUYHOTO CYCHIILCTBA 1 CTYTYIOTh
3allOPYKOI0 CHPABEAJIMBOIO Ta BUIBHOTO XHUTTA. B
Konctutynii Ykpainu 9iTKo 3aKkpiljieHo, IO 3a-
Oe3nedyeHHs npaB Ta cBOOOJ JIFOAWHHU Ta IPOMAsi-
HUHA € TOJNOBHUM 0O0OB’s3KOM Jepxasu [1].
S BBaxal NPaBWIBHOIO BHIAETHCS  JTyMKa
J.B. llIBens1, skumii 3a3HAa4uB, 10 T'OJIOBHOIO
(hyHKITi€rO IepKaBU B IIUBLITI30BAHOMY CYCITIJILCTBI
MOBHHHA CTAaTH OXOPOHA IHTEPECiB JIOAWHU Ta 3a-
xucT 1 mpaB. J[lepkaBa Ta ii CTPYKTypH
MaroTh OyTH TIAMOPSIKOBaHI 3aXKCTy MPaB JIFO/IH-
uu [2, c. 15].

A.M. Konoziit migkpeciroe, 10 MPUHIHUI pe-
ANBHOCTI TIpaB, CBOOOJ, OOOB’S3KiB Ta 3aKOHHHUX
iHTepeciB JIOAWHYU 1 TPOMaJSIHUHA, TOPSI 3 MPHH-
LUIIOM BEPXOBEHCTBA IPaBa, JIGKUTh B OCHOBI Ipa-
BOBOi JiepxaBu. CyThb IIbOTO NPUHIMITY TIOJISATAE B
TOMY, IO JCKJIapOBaHi Mpasa, cBOOOAN, 000B’A3KH
Ta 3aKOHHI 1HTEpECH JIIOJWHHU 1 rpoMalsHUHA TO-
BUHHI OyTH He Jiniie 3a¢ikcoBaHi B 3aKOHOJABUMX
aKTax, ajie W 3a0e3leyeHi Ta rapaHTOBaHI BciMa
COlliaIbHUMH cy0’€KTaMu, B TIEpIIy 4Yepry Jepka-
Boto [3, c. 136].

[Ticns anekcii AP KpuMm p¢d Ta mogaTtkom Bifick-
KOBHX JIiif HA OKPEMHX TUMYAaCOBO OKYITIOBAaHHX Te-
puUTOpISX YKpaiHW MUTAHHS TPaB 1 CBOOOT JTFOJMHI
Ta TPOMaJSHUHA HAa HE3aKOHHO OKYIOBAaHHX TEpPH-
TOpiAX cTajyo Oibm akTyaasHUM. [IpoTe, BOHO HE €
HOBHM B iCTOpIi mpaBa i CBOOOIU JIOAMHHM 1 TpOMa-
JSTHUHA, aJ)Ke B CBITI Ta yKpaiHCBKill icTopil Bimomi
NpUKIaaM TOPYIIEHHS NpaB i cBOOOA JIIOIWHH 1
rpoMajsiHMHA Ha OKYMOBAHUX TEPHUTOPIsX, SAKI MO-
TpeOYIOTh CBOET apTUKYJIISAIII.

3abe3neueHHs Ta 3aXUCT MPaB 1 cBOOO JTIOTUHH
Ta TPOMaJIIHUHA € OJHHUM i3 MIPIOPUTETHHUX 3aBAaHb
nepxasu. JlepskaBa 3000B’s13aHa rapaHTyBaTh AO-
TPUMaHHS TPaB JIIOAUHU Ta OCHOBOIIOJIOKHUX CBO-
6ox. Bei momu, HesanekHO Bim iXHIX 0COOHMCTHX
XapaKTepUCTUK, MAalOTh PIiBHI MpaBa Ta CBOOOIM,
AK1 MOBUHHI OyTH 3aXUILEH] ePKaBOIO.

Kpim Toro, mpapa i cBOOOM JIFOJAUHU Ta rPpoMa-
JISHUHA 3aKPIIUIIOIOTECS B MIDKHAPOJHOMY MAaKTi
«[Ipo TpoMamsHCBKI Ta MONiTH4YHI mpaBa» [4]. VY
HBOMY 3a3HAa4CHO, II0 HE MOXYTh OOMEXKYBaTHCh
npaBa Ta CBOOOM JIOAWHH B yMOBAx BilfHM Ta HOTO
BEJICHHSI.

3aranpHa JeKiapalis MpaB JIOJUHHA TEXK CKIla-
JAEThCS 31 CTaTel mpo TpaBa i OCHOBOIIOJIOXKHI
CBOOO/IM JIFOIUHU Ta rpoMajisiHuHa [5].

Pesomnrorii ['enepansrnoi Acambnei OOH (nami -
I'A OOH) 68/262, 71/205 1 72/190 BCTaHOBIIOIOTH,
mo Kpum e tepuropiero YKpaiHu, THMYacOBO OKY-
noBaHow p¢. 3rigHO 3 MDKHApPOAHUM IPABOM,
pocis, sSK OkymamiiiHa aepkaBa B Kpumy, 30-
OoB’si3aHa JHOTpUMYBaTHCS JKEHEBCHKOI KOHBEHIIIT
PO 3aXHCT HUBUTLHOTO HACENIEHHS Iij] Yac BiHU
Ta IHIMUX MDKHAPOJAHHWX AaKTiB, IO PETYIIOITh
IUsTBHICTE  OKyHaHTiB. B pesomrortii 72/190 Bix
19 rpymus 2017 poky I'A OOH 3aknukana ['ene-
pansHOro cekperaps OOH BxutH 3axoniB IS
HaJaHHS I0CTYyIy 10 KpuMy MOHITOPHHIOBUM Me-
XaHi3MaM 3 mpaB moauHu. Kpim toro, I'enepanbaa
AcamOres 3aknukana pg 3abesneunTH Oe3meper-
KoaHui goctyn mo Kpumy ans MDKHApoZHHX Ta
HEYPSIOBHX MTPABO3aXUCHHUX OpraHizalliil.

14 nucronana 2018 poky B XKenesi Oyio onpu-
JIOAHEHO JOoNoBigL YmpaeiiHHA BepxoBHOro
Kowmicapa OOH 3 npaB moguam mijg Ha3Boo «Cu-
Tyallisi 3 TpaBaMu JIIOJAWHU B THMYAacoOBO OKYIIO-
Baniii AP Kpum Ta M. CeBactomonb (Ykpaina)y.
Homnogiap, miarorosiena Miciero OOH 3 mpas Jiro-
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IUHH, Oysia MpeACTaBiIeHa Ha BUKOHAHHS PE30JIko-
uii 71/205 'A OOH.

B momoBizi 3a3HavueHO (aKTH CHCTEMHHX ITOPY-
IIeHb TpaB JIIOIUHU 3 00Ky pd B HE3aKOHHO OKY-
nmoBanoMy Kpumy, siki 3a0oponeni [aaspkoro Ta
XKeneBchkoro KoHBeHITIEO [6].

3rigHo 3 MDKHapOAHUM TMpaBoM, pd 30-
00B’s13aHa MMOBAYKATH 3aKOHOJABCTBO, SIKE IisUIO HA
OKYIIOBaHMX TEPHUTOPISAX OO OKyMalii, 3a yMOBH,
0 BOHO HE CymnepeuyuTh JKEHEBChKil KOHBEHIIII.
OpnHak pocist yacTo irHOpye Iie 3aKOHOAABCTBO, 110
MPU3BOAUTH A0 TOTIpIIEHHS MPaBOBOi CHUTyaIil Ha
OKYIIOBaHHX TEPHTOPISIX.

Pocis € pepxaBoro-yuacHuier JKeHeBChbKOT
koHBeHLii 1949 poky i1 [logatkoBoro mpotokodmy |
1977 poxy mo XXeneBcbkux koHBeHIiH 1949 poky,
lNaa3pkoi xoHBeHii 1907 poky, 1l MiKHApPOIHO-
mpaBoBa 0a3a BpETyJIIOBAHHS MUTAHHS OKYITOBAHUX
teputopiil. [IpaBoBuii pexUM OKyNMOBaHWUX TEpU-
TOpif PEryIIOETHCS 3BUYa€BUM MIKHAPOIHUM TIpa-
BoMm. OkynauiliHa Biaja He Ma€ IpaBa Ha Camo-
CTiifHE BU3HAYECHHS PABOBOTO CTATYCy OKYMOBaHOI
TepuTopii. Ii 060B’A3K0M € 3a6e3MeueHHs HaleK-
HOro (YHKIIOHYBaHHS Ta JOTPUMAHHS 3aKOHO/IaB-
CTBa, SIKE JISUI0 HA I TepUTOpPil M0 OKymallii, 3a
YMOBH, IO Take 3aKOHOAABCTBO HE CYIEpPEUUThH
JKeHeBChHKill KOHBEHIIIT.

OpnHaka, clif 3a3HauuTH, LIO0 Ha TEPHUTOPIi
AP Kpum kpaiHoro arpecopom HOpYIIEHO, Hacam-
mepen, Taki TpaBa JIOAWHHU, SK TPOMAICHKI 1
TIOJIITUYHI TIpaBa, €KOHOMIUHI, COIiallbHI Ta KYIb-
TYpPHI [IpaBa, a came:

1. IlpaBa nrfOAMHU Ha KUTTS, CBOOOMY, OCOOUCTY
HEIOTOPKAHICTh Ta 0e3MeKy Ha TUMYAcCOBO OKYIIO-
BaHI Teputopisx. KpaiHa arpecop HaxabHO Ta
3yXBaJIO MOPYLIyE OCHOBHI NpaBO YKpaiHLIB Ha
KUTTS, CBOOOIy, OCOOWCTY HEIOTOPKAaHICTh Ta
Oe3neky. Ko>kHOro 1HS MEIIKaHII OKYITOBaHUX Te-
PHUTOPISX MOTEPIAIOTH BiJ >KOPCTOKOTO MOBOJKEH-
HSl T4 HACHJIBCTBA 3 OOKY pd, THM CaMUM MOPYLIY-
toun crarTio 3 JKeHeBchbKkoi KOHBEHIII1, 0 3a00po-
HSIETBCS )KOPCTKE MOBOKEHHS a00, 110 MPUHUKYE
4ecTh Ta TigHicTh ocodu [7]. Kpaina arpecop Takox
BIIMOBJISIE B Iepeladi T'yMaHITapHOi JOIOMOTH
OKYIIOBaHOMY HaCEJICHHIO.

BiamnoBigHo 10 MIXKHAPOJHUX Ta HAI[lOHATBHHUX
3BITiB, MOHITOPHHTY 3 TIpaB JIIOAWHU IOJ0 JOTPU-
MaHHs TpaB i cBoOox moauHu B AP Kpum 3a3Ha-

YeHO, 110 KPUMCHKI TaTapH, yKpaiHili MOCTIHHO 3a-
3HAIOTh THUCKM 3 OOKY OKYyMAIliiiHOi Biaad, SKWH
BUSABISIETBCS Yy TEPECcTiAyBaHHSIX, 3aCTOCYBaHHI
HAaCHUJIbCTBA Ta )KOPCTOKOT'O MOBOKEHHSI.

TakuMm 4nHOM p¢ Ha THMYAacCOBO OKYIIOBAHUX
TEPUTOPISIX MOPYIIEHI KOHCTHTYLIHHI TpaBa Jo-
OUHM, 1o rapantoBaHi cT.27 Koncrurymii
Vkpainu, Ae 3a3HaueHo, IO KOXKHA JIIOAMHA Mae
HEBiJ’€eMHE MpaBo Ha XUTTA 1 cT. 29 KoncTurymii
VYkpainu, e 3aKpilieHO HEBiJl’EMHE MPaBO KOXKHOI
JIOAMHU Ha CBOOOAY Ta OCOOHCTY HEIOTOPKaH-
HicTs [1].

2. IIpaBo Ha cBOOOAy mepecyBaHb. Sk 3a3Haye-
Ho cratTeto 33 KoHcrutynii Ykpainu, KokHa JIro-
JIUHA, SKa 3aKOHHO T1epe0yBac Ha TEepUTOPii
VYkpainu, Mae mpaBo Ha cBOOOIYy TMepecyBaHHS,
BIJIbHUH BHOIp Miclsl TPOXMBAHHS Ta BIILHUHA
BUi3] 3 Ykpainu. [Ipu 1poMy BoHa Ma€ TpaBo BiJlb-
HO TOBEPHYTHUCS 10 YKpaiHu y Oyab-sikuii yac [1].

BcranoBneHHss pd AepkaBHOrO KOpAOHY Ha
aZIMiHICTpaTHBHOMY KOpJoHI Mix Kpumom Ta ma-
TEPUKOBOIO YaCTUHOIO YKpaiHU € NOPYLIEHHSAM pe-
somrorii A OOH 68/262 mono crobomu mepecy-
BaHHsI TPOMAJIIH Y KpaiHU.

3. [IpaBo Ha cBOOOIY BHUpPa)XKCHHSI AYMOK i CBO-
6oxy 3aco0iB macoBoi iH(opmarii. Pocis 3yxBaio
MOPYIIy€E MPaBo Ha CBOOOLY BHPa)KEHHsI IOTJISIB
JMoAWHY, sKi 3a3HavyeHi y cr. 10 €Bponeiickkoi
KOHBEHIII1 3 TpaB JIIOIUHM [8], OCKIIBKH IIe 3aBa-
JKa€ OKYINAHTY TIOIIUPIOBATH CBOIO IIPOIAraHmy.
Otrxe 3 2014 p. y monell Ha OKYNOBaHUX TEPH-
TOpiAX OYJIO BIIKIIOYEHHS aHAJOTOBOTO YKPaiHCh-
KOTO Tesie0adeHHs, [1oYaiacsi TPAHCIIALIS BOPOXKUX
KaHaiB. TUX KYpHAJICTIB, Ki HE TOTOIKYIOTHCS
TPaHCIIOBATH TEBHUII KOHTEHT, KaparoTb, a B Jie-
SKUX BUMAJKaX, K 1e Oyyio B okynoBaHomy Kpu-
My, iX 3MYyIIyIOTh MOKHHYTH TepHUTOpir0. Miciesi
3MI cranu omHWM i3 MEPIIUX HamajiB POCIHCHKUAX
CIIETCITYKO0.

OTxe, Ha THMYacOBO OKYIOBaHIH TEPUTOPIi
BiOyBa€ThCS MOPYLICHHS MpaBa, 10 BU3HAYEHE Y
crarti 34 Konctutynii Ykpainu, Ae 4iTKO Iporo-
JIoUIye, 110 KOXKHA JIFOIMHA MAa€ MpaBo Ha cBOOOIY
IyMKH i ciosa [1].

4. 3nificHeHHsT PaBOCYI/Is, MTPaBO HAa CIIPaBEI-
nuBHid ¢y, TuMvacoBa oKynailis mpu3Bena Jio Tpy-
6oro nopymennst crarti 55 Koncrutymii Ykpainu,
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sIKa TapaHTye CyIOBHH 3aXWCT MpaB i CBOOOJ ITFO-
IVHA Ta TpoMaasauHa [1].

CynoBi Ta mpaBooXopoHHi opranu pocii B Kpu-
MY YacTO MOPYIIYIOTh MPE3YMIIIiF0 HEBUHYBATOCTI,
MpaBo Ha iH(OPMAIIO MPO XapakTep 1 MPUUIHHY
OOBMHYBau€HHs, MPaBO Ha OCKap>KeHHs abo me-
persisii CyIOBOTO pillleHHs, NpaBO Ha PO3IIIsA
CTpaBH HE3aJCKHUM Ta HEYNEPeIKEHUM CYAOM, a
TaKOX MPaBO HE CBIAYUTH MPOTH cebe Ta He BU3HA-
BaTH cebe BUHHUM.

5. CuctemaTnyHe TOpPYLICHHS TpaBa Ha (i3uy-
HY Ta NCHXI4Hy HEIOTOPKaHICTh, a TAKOXX BYMHEH-
HSl 3JIOYMHIB MIPOTH CTAaTEBOi HEJOTOPKAHOCTI OCi0.
Lle mpaBo rapaHTye 3a00pOHY KaTyBaHHS, KOPCTO-
KOTO Ta HEJIOJCHKOTO MTOBOKEHHSI, 8 TAKOX OYIb-
SKUX (POPM HACHIIBCTBA HaJ JIOABMHU. HeszBaxaroun
Ha parudikanito YKpaiHOIO Ta pOCi€l0 MiXKHApOI-
HUX KOHBEHIIIH, SKi 3a00pOHAIOTh KaTyBaHH:, KOP-
CTOKE Ta HENIOJIChbKE MOBOKEHHS, a TAKOX 3IBaJI-
TyBaHHSI, MicJsl A€OKyNalii yKpaiHCbKUX TepUTOPiit
Oysio 3aiKCOBaHO KAaXJUBI 3JIOYMHHU MPOTH MHUP-
HOTO HAaceJIeHHS, 30KpeMa YHCICHHI BHIIAJIKH
3IBAJITYBaHb  KIHOK, JITEHl Ta  4YOJIOBIKIB.
[Ipo 1i HenroACkKI HisTHHS 0araTo TOBOPWIIM Pi3Hi
BUJAHHA, a TakoxX lIpe3unieHT YKpaiHu y CBOEMY
3BepHeHi [9].

Kpim Toro, oxymariiiHa Biaga 37iHCHIOE TpH-
MYCOBHI TPHU30B 110 CBO€I apmii. 3 orisgy Ha
MDKHapOJHO-TIPABOBY ~INPAKTUKY 3a00pOHSETHCS
OKYTIAIiWHIN Biaji MpUMYyIITyBaTH 0Ci0, sIKi Tiepe-
OyBalOThb ITiJ OKYTIAIlI€I0, CIY>)KUTH B 30poiiHUX 200
IHIMX JONOMIDKHHX CHilax okymaHTa [8].

Takox, y Kpumy 3a3HaloTh yTHCKIiB Ta HOpY-
IIEHb MPaB KPUMCHKOTATapChKOro Hapoxy 3 OOKy
okymaHTiB. [lounnaroun 3 Oepesns 2014 poky, 30-
KpeMa dYepe3 HE3rody BH3HATH «pedepeHIymM»
16 6epe3nss 2014 poky, KpUMCHKI TaTapu CTajd
00’exTOoM penpeciii i3 0oky pd. Heszpaxaroum Ha
XKOPCTKUH TUCK 3 OOKY OKYNaHTiB, KPUMCBKi TaTa-
PH 3 IPUHLIMIIOBUX MipKyBaHb BiMOBHIIUCS OpaTh
y4JacTb y BUOOpax A0 OKyNalifHUX OpraHiB BIaH,
o BinOynucs y BepecHi 2014 poky [10]. Cucrema-
TAYHI JAii OKymaIliiiHoi BlajM CHIPSAMOBaHI Ha
€THIYHY  YHMCTKy Ta  €THOLOHMJ  KOPiHHHUX
HaponiB Kpumy, 30KkpeMa KpHUMCBKOTAaTapChKOTO
HapoJy, 4Yepe3 3HUIICHHSA IXHHOI HaI[lOHAIBHOI
1IEHTUYHOCTI.

26 kBiTHA 2016 poky okymnauiuuii cyn Kpumy,
o0 HE Ma€ JICTITUMHOCTI, TMPUIHAB PIMICHHS IIPO
3a00poHy Memxiticy KpEMCBKOTaTapChKOTO Hapo-
Iy — IPEACTaBHUIBKOTO OpraHy KPpUMCBKHX TaTap,
BU3HAaHOTO BepxoBHO Panoro Ykpainu. Y 3B’s3ky
3 Li€I0 HE3aKOHHOI 3a00pOHOI0 TONIOBHUH oOdic
Memxiicy Oyno mepeneceno no Kuesa. 3abopona
Memkiticy KpUMCBKOTaTapChKOTO HAPOAY OKYIaH-
TOM HOPYIIEHHSI HOPM MIXXHAPOIHOTO MpaBa, TAKUX
Ak MiKHapoAHy KOHBEHLIIO MO JIKBiJamlilo BCiX
¢dopm pacoBoi nuckpuminauii, Kousenuito Pann
€BpOoIYU NPO 3aXUCT MPaB JIIOJUHU i OCHOBOIOJIOXK-
HuX cBoOox, [exmapamiro OOH mpo mpaBa
KOPIHHHUX HapoJIiB.

HepkaBa  OKymaHT He BUKOHYE  Haka3
Mixnaponuoro Cyny OOH Bix 09.04.2017, ne 30-
60B’s3aH0 Pocito «yTpuMaTHcs Big NpUHHATTS abo
MiATPAMKHA OOMEXEHb BiJTHOCHO MOXJIUBOCTI KpH-
MCBKHX TaTap 30€perTH BJIAaCHI NMPeICTaBHUIIbKI 1H-
CTUTYTH, BKIItOUYarouu MemKiIicy, KpiM Toro Oysio
3000B’s13aHO 3a0€3MEUNUTH KEPIBHUIITBY Ta 4YICHAM
Memkiticy KpUMCBKOTaTapChbKOr0 HAapoJy BUTBHHIMA
B’131-BUi31 Ha Tepuropito AP Kpumy.

HisutbHicTh MemKilicy KpUMCBKOTaTapCchKOTO
HapoJly, JIETITUMHOTO MPEACTABHUIILKOTO OpraHy
KPUMCBKUX TaTap, 1 Jali HEe3aKOHHO 3a0OpoHeHa
OKYNAaILiiHOIO BIaI00, a HOro 4JIeHW Ha TepUTOPii
okynosaHoro Kpumy cucTteMaTHYHO 3a3HaIOTh pe-
TIpeciii.

KpiM mporo pd mocTiiiHO MOPYUIYIOTECS MpaBa
BilicbkoBonooHeHuX.  Lle  mposBiseTbest  y
po3cTpiny HAIAX BiICEKOBOCITY>KOOBIIIB,
HEHaJlaHHl HeOOXimHOI MEeIWYHOI TOIIOMOTH IIO-
CTpakJaJIuM, HE MOBIJOMIIEHHS IPO 3HAXOKEHHS
Yy HHUX YKpaiHCBKHX IOJIOHEHHX, LI0 € TpyOouM
nopymeHHsM cT. 15 JKeHeBchkoi KOHBEHINii Tpo
MOBO/IKEHHSI 3 BIIICHKOBOIIOJIOHEHUMH. JlepxaBa,
sKa TPUMA€ B IOJIOHI BifICbKOBHUX, IOBHHHA HETai-
HO TIOBIJOMUTH iHIIY JEp>KaBy MiCIe3HAXOIKECHHS
ix rpomansH [7].

Hii pd Takox cBimgate mpo rpy0de mopyLIeHHS
ct. 28 Konsenuii OOH mpo nmpaBa nuTuHM, siKa ra-
paHTye TpaBO KOXKHOI IUTHHM Ha ocBiTy [11].
KoxHifi TuTHHI TOBUHHO OYTH HaJaHO IPaBO 3/10-
Oytu ocity. [liTH Ha OKYIOBaHHX TEPHUTOPIsX,
OKYMalliliHI Bjajia MPUMYCOBO 3MIHIOIOTh HaBYallb-
HY TIpOrpaMy Ha CBOIO IPOTAraHIUCTChKY, 3a3Ha-
YKMB K.FO.H., JIOIICHT, JOICHT Kadeapu IUBIIBHOIO
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Ta TOCMOIapChKOro mpaea i mpouecy B.O. xyran
y cBoiii po6oTi [12, ¢. 65].

Otxe, cuTyamis 3 MOPYIICHHSM YU OOMEXeH-
HSM KOHCTUTYLIHHUX TPOMAJCHKUX 1 MOJITHYHUX,
a TaKOX IHITUX TpaB Ta CBOOO JTFOAWMHHN Ha TUMYa-
COBO OKYIMOBaHUX TEPHUTOPIAX YKpaiHU JEMOH-
CTpYy€ HEOOXIAHICTh MPUIIICHHS YBark 10 OKPEMHUX
Kateropiii mojeil Ta moTpeOyrTh YAOCKOHAICHHS
iIBUIICHHS €()eKTUBHOCTI ¥ II€BOCTI BiTHOBJICHHS
MOPYIIEHUX TpaB i CBOOOI, MPUTITHEHHS BHHHUX
JI0 BIJTIOBITAJIBHOCTI 1 BIAIIKOMYBaHHSI 3aIOIisTHUX
30HTKIB.

3rigHo 3 MDKHApOJHMM TNPaBOM, OKyMaliiHa
BJIaJla HECE MOBHY BiJIMOBIAIBHICTD 32 JOTPUMAaH-
Hs OCHOBHHX IIpaB JIFOJIMHU Ha OKYIIOBaHIN TepH-
topii. Ile o3Hayae, mo pd, AK AeprKaBa-OKyIaHT,
Hece BiAMOBIJANBHICTh 3a BCi MOPYIIEHHS IpaB i
CBOOOI JIFOJIUHYU Ta TPOMAaJITHUHA, SKi BiOyBarOTh-
ci Ha TEPUTOPIAX
Ykpainu.

IcHYIOTBH TaKu BUIY BiJIOBIIATBHOCTI:

THMYaCOBO OKYIIOBaHUX

1. MixkHapoAHO-TIPaBOBa BiAMOBINANBHICTE: P
MOKe OYTH TPUTITHYTa A0 MIXHAPOAHO-IIPABOBOI
BIJIMOBIAILHOCTI 3a TPyOe MOPYIICHHS IMpaB JI0-
JVMHA Ha TUMYAcOBO OKYMOBaHHMX Tepurtopisx. Lle
MOke OyTH 3pOo0JIEHO MUIIXOM 3BEpHEHHS JI0
MDKHAPOJHUX CYAIB Ta OpraHizamiid, Takux sk €B-
porelickkuii Cyq 3 TpaB JIOAUHA 200 MixkHapoa-
HUH KpUMiHAJIBHHAN CY/I.

2. KpuminaneHa BimmoimanbpHicTh: OcoOu, sKi
BUHHI y NMOPYILICHHI NPaB JIOJUHA Ha OKYIIOBAHUX
TEPUTOPIAX, MOXKYTb OyTH TPUTATHYTI OO KpH-
MiHaJbHOI BimmoBimampHOCTI. Lle cTocyerhcs sk
BiICEKOBOCITY>KOOBIIIB Ta CHiBPOOITHHKIB CHIOBUX
CTPYKTYp pd, Tak i OOMOBHKIB HE3aKOHHUX 30pOii-
HUX (popMyBaHb.

3. LHuBinpHO-TIpaBOBa BiAMIOBigaNBHICTE: JKepT-
BU TIOPYILEHb IIPaB JIOJUHA Ha OKYIIOBAaHUX TEPH-
TOpiSIX MOXYTb MaTH NPaBO Ha BiALIKOJYBaHHS
LIKOJH, 3aBIAaHOI iM JAep)kaBolo-OKynaHTtoM. Take
BiJIIIKOyBaHHSI MOe OyTu cTATHyTO 3 pd 3a mo-
MIOMOT0I0 CYJJOBUX PIiLLICHb.

BaxunBo 3a3HaunTty, mo YKpaiHa BKHBa€ BCiX
HeoOXiHUX 3axomiB mis (ikcamii Ta JOKYMEHTY-
BaHHsI MOPYIIEHb MPaB JIFOJIMHU HAa OKYITOBaHUX Te-
purtopisix. Ls indopmarisi Oye BUKOpPHCTaHA JUIS
MPUTSATHEHHS BUHHUX JIO BiAMOBIIAIBHOCTI MiCHS
JICOKYTIAIil IIUX TEPUTOPIH.

BucHoBku. 3axucT TpaB  JIIOOMHA  Ta
rpoMagsHuHa € (YHAAaMEHTAIBHAM MPHHIUIIOM
(YHKITIOHYBaHHS YKpalHCHKOi HIepikaBU. BiKUTTS
3aXOdiB IMIOAO 3a0e3MedcHHs Ta peaiizamii ITuX
mpaB € 000B’S3KOM JCp)KaBHUX OpPTraHiB Ha BCIX
piBHsx. Uepes Te, 110 3apa3 BigOYBaEThCS 3 rpoMa-
IsHaMu YKpaiHuM BHAcHiIOK pociiickkoi arpecii,
Vkpaina, sK JAepkaBa HE MOXE IIOBHICTIO
NPUNUHATH 1€ TMOPYUICHHS 1 TOMy HE00XiTHO
Oi  TOpYIIEHHS  HErailHOro  pO3TOJIOMICHHS.
MupHi XuUTelli 3a3HAIOTh JKOPCTOKUX pempeciit 3
OOKy OKyNaHTiB, SIKi CTaBIATH MiA 3arpo3y iXHE
JKUTTS, 3I0pOB’Sl Ta cBOOOMY, BIAIOUHCH 0 KaTy-
BaHb, 3IBAITYBaHb, MEPECIiyBaHb Ta 1HIINX 3J10-
YMHIB TPOTH JoasHocTi. HeoOXigHoO BXHUTH 3a-
JiepKaBy-
TEPOPHUCTa, 00 MPUMYCUTH ii HECTH BiIIMOBIJAIb-

XOJiB MDKHApOJHOIO BIUIMBY Ha
HICTb 32 CKO€HI 3JI0YMHU.

Bupimenss npoGiieMH BiIOBiAaIbHOCTI 3a T0-
pYILIEHHS TpaB | CBOOO JIOJMHU Ta TPOMAJSIHUHA
Ha OKYITOBaHIM TEPUTOPIi € CKIATHUM, aje BaXJIU-
BUM 3aBIaHHSIM. Pe3ylbTaTH TOCIIIKEHHS CBiJ-
YaTh MPO TE€, MIO ICHYIOTh MPaBOBI Ta MOJITHYHI
MEXaHi3MH Uil OPUTATHEHHS  BUHHHAX [0
BIJIMOBIIaJIbHOCTI. 3aCTOCYBaHHS ITMX MEXaHi3MiB
Ma€ CTaTH KIFOYOBHM (DaKTOPOM ISl BiTHOBIICHHS
CIIPaBEUIMBOCTI, 3aI00iraHAs MOMIOHIM 3JT0YHHAM
y MalilOyTHbOMY Ta 3a0€3Me4EHHS JOBrOCTPOKOBOTO
MUpY B YKpaiHi.

BaxnuBo mam’sTaTy, 10 KOXKHA JIIOAWHA, He3a-
JNEKHO BiJ il €THIYHOI NPUHAIIEKHOCTI, PeJIirii,
MOJIITUYHUX TIEPEKOHAHb YH 1HIUX (aKTOpiB, Mae
MpaBo Ha ToBary JIo ii TiAHOCTI Ta MpaB, HEe3aJICKHO
BiJl TOro, ne BOHa npoxwuBae. [lopymeHnHs mnpas
JIIOAVHYU Ha OKYNOBAaHUX TEPUTOPISX € 3JI0YMHOM, i
BUHHI y HBOMY MAaIOTh OYTH MPUTATHYTI [0

BIIITOBITAJIBHOCTI.
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RIGHTS AND FREEDOMS OF A PERSONE AND A CITIZEN
IN THE OCCUPIED TERRITORIES

National Defense University of Ukraine
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Purpose of the article. To analyze the legal status of the temporarily occupied territories of Ukraine and
its impact on the observance of human and civil rights and freedoms. Investigate the main types of violations
of human and civil rights and freedoms in the temporarily occupied territories. Research methods: the work
uses a set of general scientific and special research methods. An important method of research was the
dialectical method of cognition, through which the qualitative characteristics of the phenomenon under study
were identified and determined. Results: the temporarily occupied territories of Ukraine are an integral part
of its territory and are subject to the Constitution and legislation of Ukraine. In the occupied territories there
is a systematic and massive violation of the rights and freedoms of man and citizen. The international
community must take stronger measures to stop human rights violations in the occupied territories.
Discussion of the topic: systematic and gross violation of human rights and freedoms in the temporarily
occupied territories of Ukraine is one of the most acute problems of the modern world. These violations
constitute a gross attack on the basic principles of international law and constitute a threat to peace and
security in Europe. The international community should take all possible measures to stop these violations
and protect human rights and freedoms in the occupied territories.

Key words: temporarily occupied territories; human rights; Human freedoms; Ukraine; occupation
authorities; human rights violations; international law.
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IMocranoBka mpodiaeMu Ta ii aKTyaJbHICTh.
Bigmosigao a0 ct. 43 KoHcTuTyii Ykpainu koxxeH
Ma€ TpaBo Ha Mpalo, 1o nepeadadac MOKIUBICTD
3apo0isaTr co0i Ha JKUTTS Tparero, Ky BiH BLIBHO
obupae abo Ha AKy BiIbHO TIOTO/DKYEThCA. Jlepkana
Oepe Ha ceOe 00OB 30K CTBOPHTH YMOBH JIJISI TIOB-
HOTO 3/iHCHEHHS TPOMajsHAMHU ITIpaBa Ha MpaIlo,
rapaHTtye piBHI MOXJIMBOCTI y BHOOpI mpodecii Ta
pony TpyAOBOi MiSUTBHOCTI, a TaKOX pealli3oBYye
mporpaMu  TIpo¢eCiiHO-TEXHIYHOTO  HABYaHHSA,
MITOTOBKKM 1 TEPEMiArOTOBKH KaJIpiB BiAMOBIIHO
JI0 CyCHUIbHUX NoTpeO. BTiM, B yMOBax ChOTrojCH-
Hs YKpaiHa nepeOyBa€e y paBoOBOMY PEKHUMI BOEH-
HOro craHy. Ha 1iboMy muisixy Jep>kaBa BHOKPEMU-
Jla TPIOPUTETHI HANpsIMKH, a caMe: 3aXHCT CyBe-
peHITeTy 1 TepuTOpianbHOi HiJicHOCTI. AJe Tocsr-
HyJa Ha TIOPYIIECHHS 3aKOHHUX IPaB TPOMAsH i
chepa mpaiyi He € BUKIIOYCHHSIM. TOMY MHUTaHHS
MIPaBOBOT'O PETYJIIOBaHHS Mpali MoTpedyloTh A0-
JTATKOBOT'O JTOCITIKEHHSI.

AHnani3z pocaimkens i my6Jikauniii 3 mpooJe-
mu. JlociKeHHI0 OCOOIMBOCTEH IMPaBOBOTO pe-
TYJIIOBaHHS TIpalll NPHUIUIAIOTH yBary sIK BiTYH3-
HsHI, TaK 1 iIHO3eMHI HayKOBIIi. 30KpeMa, cepel BiT-

YU3HSIHUX IOCIIJHUKIB MOXKHA BHOKPEMUTH TaKHX
YYEHUX: B.M. Aunpiis, H.b. bomnorina,
CA. Bapxenuyk, B.C. Benenikros, C.B. BenemikTos,
CB. Bummmogeripka, T.3. Tepacumis, ML Inms, C.C. Jlyxar,
B.II. Mensank, IIJ. IImmunenkxo, C.B. Ilomos,
CM.Ipwmrko, O.I. IlporieBcbkuii, O.B. Tumenko,
HM. Xyrops, 'L Yanvuesa, MM. LlIymuno, JLIT [HymHa,
B.L ILlep0ura, O.M. SiportieHko Ta iH.

MeTo10 J1aHOT CTATTi € JOCHTiHKEHHS 0COOIHNBO-
CTel MpaleBJAlITyBaHHSI B CyYaCHHX YMOBaXx,
aHaJsli3 HOPMAaTHBHO-TIPaBOBOi 0a3W, sIKa PETYJIOE
TPY/IOBI MIPaBOBIIHOCHHH, & TAKOXX BHOKPEMIJICHHS
MIPOTIO3UIIIH MO/I0 BUPIIIEHHS MPAaBOBUX IMPOOIIEM,
SIKI TIOCTaJIK Tiepe] Y KpaiHoto.

Buknaa ocHOBHOro martepiajy aoc/igKeHHS.
UMHHUM 3aKOHOIABCTBOM YKpaiHu mepeadaueHi
NIMPOKI TPaBOBI TapaHTii IpaleBIalTyBaHHS
HaceneHHs1. DyHIaMEHTOM HOPMAaTHBHO-IIPABOBOTO
3a0e3MeYeHHs, 0 PeryJoe 3aiiHATICTh HaCeIeHHS,
€ Koncruryniss Ykpainun. OcHOBHEM 3aKOHOM 3a-
KPIIUICHO COIiaTbHO-€KOHOMIUHI MpaBa TPOMaIsH,
B TOMYy 4YHCIi, NpaBO Ha Npamio. 30Kpema,
BianoBigHO 10 4.2 cT. 43 Koucturymii Ykpainu:
«KoxxeH Mae mpaBo Ha mpaimro, Mo Inepeadadae
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MOJXJTUBICTh 3apoOJISITH COO1 Ha XUTTS Tpalero,
SKy BiH BUIbHO oOHpae, a0 Ha SIKy BiJIbHO MOTO[I-
KyeThes. JlepkaBa CTBOPIOE YMOBH ISl TIOBHOTO
3IIACHEHHS TPOMaJAsiHAMHM TpaBa Ha Mpallo, rapa-
Ty€ piBHI MOXIIMBOCTI Y BUOOpi mpodecii Ta poxy
TPYIOBOI HiSUTBHOCTI, peati3oBye MPOTpaMH IPo-
(hbeciliHO-TEeXHIYHOTO HaBYaHHS, IiJrOTOBKH 1 Iie-
PEmiATOTOBKH KaJpiB BiANOBIMHO A0 CYCIITHHHIX
notped. BukoprctaHHs prMycoBoi Iparii 3a00po-
HseThcs. KojkeH Mae npaBo Ha HaJIexkHi, Oe3meyHi i
3I0pOBI yMOBH Tpalli, Ha 3apoOiTHy IUIaTy, HE
HWKYy BiJl BH3HAYEHOI 3aKOHOM. BukopmcTaHHS
Tpaili KiHOK 1 HEITOBHOJITHIX Ha HEOE3MeUHUX IS
iXHBOTO 3IOPOB’st poboTax 3abopoHseThCs. ['poma-
ISTHAM TapaHTYeThCS 3aXWUCT Bi HE3aKOHHOTO
3BUTbHEHHS. [IpaBo Ha CBO€dacHe OJEp)KaHHS BU-
HAropo/Iv 3a MPaIlio 3aXUINAeThes 3aKkoHOM» [1].

[IpaBo Ha mparfo € OJHIM 3 EKOHOMIYHUX IIPaB,
sike 3akpimieHo B Koncrurynii Ykpainu (ct. 43) Ta
rapaHTOBaHO Pi3HMUM 32 CBOIM MPAaBOBHUM CTaTyCOM
¢izmuaUM ocobam [1]. 3a 3micTtom crarti 188 Ko-
JIEKCY 3aKOHIB MO Tpallto, 1e npaso: «Moxe OyTH
CaMOCTIHHO peaji3oBaHe 0co0aMu, SKi JOCSTIN
IIICTHAMIATHPIYHOTO BiKy, BiIMOBIIHO HE AOIyC-
Ka€eTbcs MPUUHATTS Ha PoOOTY 0ci0, Mo € MOJOJ-
mumu. OfHaK y il caMiid CTaTTi, SK BUHATOK, JI0-
MTyCKAETbCA MOMIIMBICTh TPUHHATTS Ha poOOTY 3
15-ti Ta 14-TH POKIB 32 3rOA0I0 3aKOHHOTO TpEJ-
CTaBHHKA JUIsI BUKOHAHHS JIETKOI poOOTH, MO He
3aB/la€ IIKOAW 370POB’I0 1 HE TMOPYIIYE MPOIeCy
HaBYaHHS, y BUILHHUH BiJl HABYaHHS Yacy [2].

3akoH YkpaiHu «lIpo 3alHATICTE HacEICHHS»:
«BCTaHOBIIOE HIDKHIO MEXy 0ci0 Impare3gaTHOro
BiKy Big 16 pokiB, a BIKOBHH IIEH3 MOJIOJIOTO
MpaimiBHAKa B I[bOMY 3aKOHI BH3HAYAETHCS JIO
35 pokiB 0e3 (iKCyBaHHS HMKHBOI BIKOBOI MEXI.
Haromicte 3akon VYkpainu «[Ipo crnpusiHHSA
COIIIaJTbHOMY CTAHOBJICHHIO Ta PO3BHTKY MOIIOJ B
VYkpaiHi» BU3HAYa€ BiK MOJIO/I Ta MOJIOJUX TPOMa-
e Big 14 mo 35 poki. BiamosigHo mosomumu
mpaiiBHUKaMu € ocobu Bix 14 mo 35 pokis, a e He
Y3rOJKYEThCS 3 YCTAHOBJICHUMH HOpPMaMH 0cCi0
npare3aTHoro BiKy BiAmoBiaHO 3akoHy» [3].

Kopekc 3akoHiB mpo mpario 3aTBEpAXKYe MOHST-
T «mpane3gatHoi  momomi» k. «['pomansH
VYkpainu BikoM Bij 15 10 28 pokiB micis 3aKiH4YEH-
Hs1 a00 PUITMHEHHS HABYAHHS y 3arajJbHOOCBITHIX,
npodeciiHUX HABYAJIbLHO-BUXOBHUX 1 BHIIUX HAaB-
YabHUX 3aKJaJaX, 3aBeplIeHHS MpodeciiHoi
MiTOTOBKH 1 MEPEeTiroTOBKH ToIo. OTxe, 3TiaHO

3 Kogekcom 3akoHIB Mpo Mpalio MpaBo Ha MPaiko
MarTh 0COOH, IKUM BUTIOBHWIIOCS 15 pokiBy» [2].

Oxkpemo citi gonaTH, mo ist: «HemoBHOMITHIX
YCTaHOBJIIOETHCSI CKOPOUEHa TPUBAIICTH POOOYOTO
yacy, 301bIIYEThCSA Yac BiAMOYMHKY, Nependaya-
FOTBCS JIeSKi 1HIII YMOBH TPaIli 3 METOI0 OXOPOHHU
iXHBOTO 37IOPOB’Sl T4 CTBOPEHHSI YMOB JIJIsl HaBUaH-
HSI, TyXOBHOTO 1 (pi3M9HOrO0 pPO3BUTKY. YCi I Ta-
paHTii, mependavdeHi YHHHAM 3aKOHOIABCTBOM Ta
BTLUTIOIOTHCS B iHAMBIAyaJIbHOMY TPYIOBOMY JIOTO-
BOpI 3 TIpariiBHUKOMY [4].

YV HH3II HOPMAaTUBHO-TIPABOBHUX aKTiB mepeada-
YeHa TOTCHIlIHA 3alliKaBJICHICTh pPOOOTOABIIB
IOJI0 TIpaIeBIalNTyBaHHs BUITycKHUKIB BH3, 30-
KpeMa TIPONOHYIOTHCS TOJATKOBI TapaHTil s
BJIACHUKIB, IO 3aly4arOTh MojoAb. Tak, y 3Y
«Ipo 3alHATICTP HACENEHHS» 3a3HAa4eHO, MmO0: «3
KOIITiB, mependadeHnx y OromkeTi @oHmy 3araib-
HOOOOB’SI3KOBOTO JICPIKAaBHOTO COIIIAJILHOTO
CTpaxyBaHHS YKpaiHM Ha BHWITQJOK 0e3po0iTTH,
(aKkTUYHI BUTpPATH y PO3MIpi €IWMHOTO BHECKY Ha
3arajibHO00OB I3KOBE JeprKaBHE coliaibHe
CTpaxyBaHHS KOMIIEHCYIOThCS POOOTONABIEBI 3a
BIJIMOBIIHY 0cO0Yy 3a MICSIlb, 32 KU BiH CIUTade-
HUH (32 YMOBH CTBOPEHHS HOBOTO POO0OYOro Micus
Ta TpaleBJamTyBaHH 0COOM HE MEHIIE Hi’K Ha J[Ba
poku)» [5, c. 803].

Buxomute, HIOM JepkaBa 3HsIa 3 cebe
BIIIIOBIAAJIBHICTE 100 MIpaleBIaIITyBaHHS
BUITyCKHUKIB. 3 ofHOTO OOKY, 11e: «Hanmae Ginpiie
npocTopy MoJoii y BuOOpi mepmoro pododoro
MicLisl, aJDKe ToTepeTHs HopMa oOMeKyBaja Ipasa
MOJIO/Ii Ha BiJICTOIOBAaHHS KpaIllUX yMOB TIpalli Ta
OUIBIIOT 3apOO0ITHOI IaTH, a Y pa3i 3BUILHEHHS 3a
BIaCHUM  OaXaHHsAM, MOJOAb 3000B’s3yBan
BiJIIIKO/IyBaTH BapTICTh HaBYaHHs Ta IHIIUX BUT-
par TOHECeHMX 3aMOBHUKOM. Biaremep momons,
sKa 3aKiHYMJIa HaBYaHHS 1 HE MpAIeBJIaIITyBaJIACS,
MOJKE CTaTH Ha OOJIK y LIEHTpi 3alHsTOCTI, OpaTh
y4acTh y pi3HUX IporpaMax akTUBHOI (opmu 3aii-
HATOCTI (MpodHABUAHHI, MiIBUIIEHH] KBaJidikamii,
CeMiHapax) Ta OTPUMYBATH JIOTIOMOTY Yy 3B’SI3KYy 3
0e3po0ITTAM. 3riHO 3 IMOMEPEIHbOI0 HOPMOIO 3a-
KOHY MOJIOAb Yy ILEHTpPi 3alHATOCTI OTpHUMYyBaia
JIMIIE KOHCYJIBTATHBHI MOCITYTH, & 3aPEECTPYBATUCS
K 0e3po0iTHUM OyJI0 MOXIIMBUM 33 YMOBH HasiB-
HOCTi JIOBIIKM TPO BUIBHHHA pPO3IMOMLJ, BUAAHOI
OCBITHIM 3aksazom» [6, C. 47].

3rigHo 31 3aBaaHHsAM Kojekcy 3aKoHIB Ipo
npamo Ykpainm — Koaekc 3akoHIB Ipo mpario
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Vkpainu: «Perymoe TpymoBi BIZHOCHHM BCiX
MPaliBHUKIB, CIPHUIIOYH 3POCTAHHIO TMPOAYKTHB-
HOCTI TIparii, TOJIMIIEHHIO SKOCTI poOOTH, IiIBH-
LICHHIO €()eKTUBHOCTI CYCHIBHOTO BUPOOHHIITBA i
MiHECEHHIO Ha Iiii OCHOBI MaTepiaIbHOTO 1 KyJb-
TYPHOTO DPiBHS JKUTTS TPYIAIINX, 3MIIHEHHIO TPY-
JI0BO1 TUCLMIUIIHU 1 TIOCTYHOBOMY IEPETBOPEHHIO
mparli Ha 0JIaro CyCHibCTBa B TIEPITY YKUTTEBY TO-
TpeOy KOXHOI mpare3gaTHoi JTIOANHA. 3aKOHOIaB-
CTBO MpO TIpall0 YCTAaHOBIIOE BHCOKHI PiBEHb
YMOB TIpaii, BCEMIpHY OXOpPOHY TPYIOBHX IIpaB
MpaIiBHAUKIBY [2].

OxpeMoro 3HaueHHs MNpU MpaneBIallTyBaHHI
3aiimae 3akoH Ykpainum «lIpo oxopony mparii»,
BIZIMOBIHO sIKOTO: «J{omyck Mo poboth ocib, siKi He
MPOMIIUTA HABYAHHS, IHCTPYKTaX 1 IEPEBipKy 3HAHb
3 OXOPOHH Mpaili, 3a00poHsEThCs [7].

SIKmo K TOBOPUTH TIPO caM TIpoIec Ipa-
LEBIANITYBaHHS, TO BapTO 3ayBKUTH, II0: «3T1IHO
31 cr. 50 3akony Ykpainu «llpo 3aifHsaTicTh Hace-
JIEHHS» POOOTOAABII MArOTh TIPAaBO IPOBOAWUTH
cHiBOeCiiM 3 KaHAWJaTaMH Ha IMpalleBJIAITyBaHHS
3 METOI BHW3HAYCHHS BIJMOBIAHOCTI iXHIX TMpo-
beciiinux ~ 3HaHb, yMiHb 1  HaBUYOK» [3].
Ha mpaktuni po6oToaaBili MOKYTh MPOBOIUTH HE
munie mpodeciiiHi TecTH, CIpsSMOBaHI Ha BH3HA-
YeHHS JIJ0BHX SIKOCTEH OCOOM, a M IICHMXOJIOTIYHI,
BUKOPUCTAHHS SIKUX € OCOOJMBO JHMCKYCIHHUM.
Opnak, sx caymHo Bkazye O.B. Tumenko:
«PoboTonaBIli He BIpaBi y Tpolieci NPUHHATTS Ha
poOoTy aHaji3yBaTH Ha IJACTaBi TECTYBaHHS
BHYTPIIIHIA TICUXOJOTIYHUI CTaH 0COOW, SKHU €
CKJIQJIHUKOM TICHXIYHOTO 3/10pOB’Sl JIOJUHHU, TOMY
TICUXOJIOTIUHE TECTYBaHHS Ma€ JOMYCKaTHCS JIHIIE
y BHUIaJKaX, MependaueHnx 3aKOHOIaBCTBOMY [8,
c.54, 56]. BignosigHO, SKIIO POOOTOIABEIH
BIIMOBJIsSIE Y TIpUOMi Ha poOOTy Ha MijcTaBi pe-
3yIbTaTIB TECTyBaHHs, HE IIOB’S3aHOTO 3 BH3HA-
YEeHHSIM JIUJIOBUX SIKOCTEH OCOOW, Taka BiJMOBa €
HEOOTPYHTOBAHOIO.

[Ipu upoMy HeoOXigHO BigzHauuTH, mo: «Ilops-
JIOK 300py ¥ BHUKOPHCTaHHS MEPCOHATBHHUX JaHUX
pernmamentyeTbes 3akoHOM Ykpainu «llpo 3axwmct
MEPCOHANBHUX JaHUX». Benuke 3Ha4deHHS Ui 3a-
XHCTY TIpalliBHEKa Mae HopMa cT. 10 3akoHy, ska
BHU3HAYAE, 1110 BiJIOMOCTI PO OCOOUCTE KUTTSA OCO-
01 HEe MOXXYTb BUKOPHCTOBYBATHUCS SIK YUHHUK, IO
MIITBEP/KYE YU CIIPOCTOBYE 11 AiI0BI stkocTi» [9].

OxpeMo BapTo TpoaHaNi3yBaTH TOH (akt, mio:
«PoboTonaBIli, BUCYBAaKOYM HE3aKOHHI, a 1HOAI

HaBiTh JUCKPUMIHAIIHI BUMOTH JI0 KaHAWJIATIB,
JIOMTyCKalOTh TOPYIICHHS 3aKOHOJABCTBa W AMC-
KpUMIHAII0 yXXe Ha eTami BHUCYHEHHS BUMOT JI0
KaHJUATIB, HE3BAXKAal4Yu Ha 3a00pOHY 3aKOoHY
VYxpainu «IIpo 3abe3neveHHs piBHUX MPaB Ta MOXK-
JIUBOCTEH JKIHOK 1 JOJIOBIKIB» B OTOJIOIMICHHAX (pe-
KJlaMi) PO BakaHCii MPOMOHYBAaTH POOOTY JIWIIE
KiHKaM a0o JIUIIe YOJIOBIKaM (3a BHHATKOM CIIe-
u(igHOI poOOTH, SIKa MOXKE BUKOHYBATHCS] BUHAT-
KOBO ocoOamu meBHOI craTi)» [10]. Amnanoriuna
HOpMa MmicTuThes i y 3akoni Ykpaiam «IIpo 3aii-
HATICTh HACeNEHHs», 110 BOJHOYAC YKa3ye Ha 3a-
OOpOoHY BHCYBaTH B OTOJIOLICHHSX BHUMOTH LIOAO
Biky [3]. llloto BUMOT A0 cTaTi B OTOJIOMICHHSX, TO
BOHH HE 3aBXIH € TUCKpuMiHamiitanMu. Tak: «3a-
3HAYCHHs. TOTPeOM B KaHAMIATI-YOJOBIKY IS
po0iT, 3aCTOCOBYBAaTH Ha SAKUX MPAIlO KIHOK 3a00-
POHEHO, € 3aKOHHHMMH, X04a BUMOT'H LIOA0 KaHIU-
JlaTa-KIHKW 3aBXIU € JTUCKPUMIHAIIHHUMHU, TaK SIK
3aKOHOJABCTBO HE mependayae 0OMEXEHb CTOCOB-
HO mparii 9onoBikiB. I1lo cTocyeTbes BUMOT 110 BiKy
MPETEH/ICHTIB, BOHH € 3aKOHHUMH JIMIIE y BHUIA-
Kax, fAKi TpsIMO TMependadeHi 3aKOHOIaBCTBOM
(mampukam, OOMEXEeHHS MO0 3aCTOCYBaHHS
npali HeMOBHOMITHIX, TPAHUYHUH BiK Mepe0yBaHHS
Ha JiepkaBHii ciysx6i)» [11, ¢. 137].

BucnoBku Ta nponoswuii. [lle 6impm netamizo-
BaHO 3a0OpOHY BHCYBAaHHS HE3aKOHHUX UM JIUC-
KpUMiHAI THIX BHAMOT o HOTEHILIIHHUX
npauiBHUKIB y 3akoHi Ykpainu «Ilpo pexnamy».
3okpema: «3a00pOHSETHCS B peKiaMi Mpo BakaHCii
(mpuiiom Ha poOOTY) BUCYBAaTH BHMOTH, IO HaJa-
I0Th IlepeBary MpeJCTaBHUKAM MEBHOI pac, KOJb-
Opy IIKIpH, MIOJ0 IMOJITHYHUX, PEIIriHHUX Ta iH-
IIMX TEepeKOHaHb, WIGHCTBA Yy MpodeciiHux
crijikax a0o IHIIMX 00’ €HAHHAX TPOMAJISH, ETHIY-
HOTO Ta COIaJbHOTO TOXO/DKEHHS, MaiHOBOTO
CTaHy, MiCIl TIPO’KWBaHHS, 32 MOBHUMH a00 1HIIH-
MU 03HaKamm» [12].

VY Takuii crioci0, JOCHTIHKYIOUN 3aKOHOJIAaBCTBO,
IO PEryJIIO€ MOPSIOK MpaneBiIalTyBaHH, MOXHA
CTBEp/KYBaTH, M0 OCHOBHUMH HOPMATHBHO-
MPaBOBHMHU aKTaMH MOXKHA BBaxkatn KoHCTHTYIIIO
VYkpainu, Kogekc 3akoHiB Ipo mpario, a Takox 3a-
koHn Ykpainu «[Ipo 3aliHATICT HaceleHHs» Ta
«[Ipo oxopony mpari». OgHaK BapTO BUIUINTH i
JTIOIATKOBI HOPMATHBHO-TIPABOBI aKTH, SIKi TaKOXK
MICTSITh HOPMH, IIIO PETYJIOIOTh IHUTAHHS Ipa-
LIEBJIAIITYBaHHA, cepea skux [luBiIbHUI Koaekc,
3akoHn Ykpainu «lIpo 3axucT mepcoHambHHUX JAa-
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HuXx», «IIpo omnary mpaui», «IIpo pexnamy», «IIpo
CTaTyc BeTepaHiB BiiiHHM, rapaHTii iX coLiaJsHOTO
3axucty», «lIpo 3abe3meueHHss piBHHX IpaB Ta
MO>KJIMBOCTEH KIHOK 1 4ONOBIKiB», «IIpo OCBiTY»,
«[Ipo oxopony mutuHCTBa», «IIpo KONEeKTHUBHI N0-
TOBOPH 1 yTOJIM TOIIO.
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Purpose: to consider the peculiarities of employment in modern conditions, to analyze the main legal acts
regulating legal relations in the field of labor, to single out proposals for improving the employment process.
Research methods: general scientific and special methods were used during scientific research. In
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Problem statement and its relevance. Globali-
zation has changed our world permanently and con-
tinues to change it, affecting international commer-
cial relations and the exchange of technology.
Therefore, protecting intellectual property rights in
the digital environment (or cyberspace) is very im-
portant for all states, since in our highly developed
digital era, the planet’s inhabitants are constantly
creating and easily distributing intellectual property
objects in digital form. Trans-border nature, unlim-
ited by geographical boundaries, negatively affects
the protection of easily replicated content. It has al-
so become easier for violators to commit illegal
acts due to distinctions in the regulation of relevant
issues in different countries.

And it is the creators who suffer from this, first
of all, and together with them - the copyright hold-
ers who own property rights to digital works. Rule
makers are often not in time to respond to risks and
challenges due to the rapid development of tech-
nology. All this gives us an understanding of the
need to study high-quality and effective practices of
countries to protect intellectual property in cyber-
space in such a difficult digital era. This scientific
paper is intended to help solve such an issue.

Analysis of research and publications. Scien-
tists from all over the world are working to solve
this issue. Consequently, P. Ziter studies it using
the example of Vietnam, N.S. Sansare took the leg-
islation and practice of India as a basis, C. Xin - of
China, N. Bakharieva studies the experience of the
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USA, and B. Hitchens, C. Heard and J. Vertes - the
experience of the Great Britain. Furthermore, this
problem became the basis for the research of
M. Wegrzak, Y. Faulkner, T. Kono, M. Lucan and
others.

Purpose of the article. This scientific research is
devoted to the study and analysis of best practices
which show the effectiveness of legal enforcement
of intellectual property rights in cyberspace, their
comparison and development on their basis of sug-
gestions for reforming the legal regulation of the
relevant area in Ukraine.

The presentation of the main material. Before
we begin a detailed review of the most effective, in
our opinion, practices of other countries in the field
of legal enforcement of intellectual property rights
in the digital environment, we will indicate the
main priorities in the implementation of appropriate
enforcement:

- failure of rule makers to keep up with trends in
digital transformation, because the world is in a
state of constant change and modification, many
people spend most of their lives in the cyber
environment, where new intellectual property
objects are created every day;

- related problems, in particular online piracy,
have received “support” and intensification due to
the ease of reproduction of the said objects and the
ease of their distribution through cyber ways;

- preliminary statement is inextricably linked
with the insufficiency and inconsistency of
established and effective cybersecurity measures to
modern realities because the number and quality of
cyber threats are constantly growing, and attackers
are day-to-day inventing new options for bypassing
technological and regulatory protection measures;

- Blockchain technologies also do not stand still,
they are developing and have a decentralized
architecture that radically changes the ways of
managing rights to relevant objects;

- gaps and deficiencies in regulation in the field
of data protection and privacy caused, in particular
by too large volumes of data being processed;

- cross-border protection of intellectual property
rights also constantly suffers, because there is no
unified legal regulation on this issue.

The list of these obstacles is general and
inexhaustible; in fact, there are many more

problems. That is why the development,
implementation, and active use of high-quality
effective mechanisms and means are now necessary
to overcome these troubles. Next, the author of the
study will present the developments of scientists
and practitioners, whose experience is positive and
seems useful for Ukraine to borrow.

In Vietnam, the protection of intellectual
property (hereinafter referred to as IP) is an integral
element of the government’s strategy in the context
of the flourishing digital economy. It is based,
firstly, on a thorough understanding of the essence
and role of the digital era, which has radically
changed the way IP is created, consumed, and
distributed; accordingly, traditional methods of
protection are no longer effective due to their
frequent inconsistency with the peculiarities of the
cyber environment. Therefore, local authorities
recognized the importance of such protection. After
all, creators, being protected, will try to create
more, the country will receive new investments,
and business entities will grow economically.
Protection strategies are developed with the active
involvement of legal experts who understand not
only regulatory instruments but also proactive
monitoring and application of judicial remedies.
Local law enforcement agencies are also involved
in this. As for direct protection, it is provided to
copyrighted objects automatically upon creation;
registration of copyrights through a national
authority with the creation of an appropriate legal
record is also actively promoted. Patent protection
and trademark protection are carried out through
the National Intellectual Property Office by filing a
patent application or registration, respectively. As
for trade secrets, their protection is based on a
proactive  approach using non-disclosure
agreements, confidentiality measures, restricted
access protocols, and the like [1].

Indian practice in the area under consideration is
also effective, using the following strategies to
protect intellectual property in the digital age:

- automatic (based on the fact of creation of a
work) protection provided to a work is fine, but it is
very desirable to supplement it with registration of
copyright for the corresponding object, which will
provide additional legal benefits in case of violation
of the relevant rights;
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- not only local means of protection should be
applied, but also international ones, in particular,
those provided for by generally recognized
international legal acts (for example, the Berne
Convention for the Protection of Literary and
Avrtistic Works of 1886 - for copyright objects, the
Paris Convention for the Protection of Industrial
Property of 1883 - for industrial property objects,
the Madrid Agreement Concerning the International
Registration of Marks of 1891 and its Protocol - for
the Registration of Trademarks, and the like);

- using Digital Rights Management (or DRM)
technology helps control the distribution and use of
digital content by limiting unauthorized copying,
sharing, or change of objects. However, such use
mustn’t unduly restrict the freedom of users;

- when applying Terms of Use and licensing
agreements, it is important to develop the relevant
documents transparently and clearly so that every-
one understands how they can interact
with the content (particularly how to distribute and
copy it) [2].

In the case of digital works, particularly
computer programs, American lawyers also insist
on the use of automatic copyright protection
(occurring at the time the source code of an object
is compiled or written) in combination with the
registration of the work within the copyright office
in the countries where the work is used. One can
also get additional protection if he designates part
of the code as a trade secret and places other
elements in open-source databases. A non-
disclosure and confidentiality agreement during
program development will help protect such trade
secrets indefinitely and much cheaper than the
patent procedure. Experts from the USA also insist
on following not only local legal practice but also
international, in particular, European (as an
example, Directive 2009/24/EC on the legal
protection of computer programs is given) [3].

British ~ scientists and  practitioners  also
recommend using copyright to protect computer
programs. The rights to such properties can also be
commercialized through a licensing model, which
in turn will bring more money to the creators,
incentivizing them to create new items and improve
existing ones. The UK, according to scientists, can
boast of a high-quality level of IP protection in the

digital space, and today most attention is focused
on protecting artificial intelligence technologies [3,
p. 393]. As for the latter, based on the Copyright,
Designs, and Patents Act 1988, the author of a work
created using a computer should be considered
the person who took the measures necessary to cre-
ate it [4].

As for the countries of the European Union,
special attention has recently been paid to objects
known as digital art. Such materials are created
using technology, and the authors work on digital
devices in the creative process (this, in particular,
includes pixel art, and digital painting). Crypto art
is also interesting, it is based on blockchain
technology. And if digital art exists exclusively in
the digital sphere, then cryptographic art exists
thanks to non-fungible tokens, also known as NFTs.

To protect their work, the European Innovation
Council and SMEs Executive Agency advise
authors the following:

- register copyright through the intellectual
property office. But it should be borne in mind that
today there is no unified European copyright
registration;

- wherever you can indicate your authorship, in
particular by using the copyright symbol, do it;

- put digital watermarks on your works, acting
like signatures on digital art objects. Such marks
are quite difficult to remove if made by an
unauthorized person;

- use encryption capabilities so that the work is
inaccessible without the appropriate key;

- apply blockchain technologies with the entry
of rights data into a decentralized and immutable
register, assigning a unique digital token to each
material;

- enter into licensing agreements with clear and
understandable provisions regarding the use of
content;

- use service of specialized online platforms for
distributing and licensing digital works;

- use DRM, and the like [5].

Another country actively using information
technology is China. The state is constantly work-
ing to improve the intellectual property system and
strengthen its protection. In 2019, the Trademark
Law of the People’s Republic of China was adopted
here, which regulates, in particular, the issues of
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measures to limit malicious registrations of trade-
marks while simultaneously encouraging real inno-
vation. The country also operates on the principle
of maintaining a balance between the interests of
intellectual property owners and the general inter-
ests of society. In this regard, a special benefit bal-
ancing mechanism has been introduced, which pro-
vides a basis for the distribution of profits in tech-
nological innovation activities. However, the coun-
try still has insufficient regulation of certain issues
of IP protection, low efficiency of the judicial sys-
tem, and weak law enforcement [6, p. 111].

Experts advise taking the following actions to
strengthen IP protection in China:

- overcoming the shortcomings of assembling an
IP system. To do this, it seems necessary to develop
more specific rules as soon as possible that will
eliminate the possibility of heterogeneous interpre-
tation of the provisions and help avoid ambiguity in
their practical application. Practitioners in this con-
text advise the use of unified standards for the
protection of IP rights;

- increasing the efficiency of legal proceedings.
The complex and lengthy process of dealing with
cases of intellectual property rights violations
compared to ordinary civil cases makes it much
more difficult for copyright holders to obtain
adequate legal protection. Accordingly,
judicial reform should be carried out as quickly as
possible, within the framework of which special-
ized district courts or judicial groups should be cre-
ated to deal with IP cases, and judges and prosecu-
tors themselves should constantly improve their
skills;

- establishing cooperation between different
departments will help form an integrated law
enforcement network for timely and tireless
protection of relevant rights;

- strengthening  government  oversight and
control of law enforcement agencies;

- continuation of comprehensive improvement
of the IP protection system. This includes both
reforming the legal framework and clarifying the
rights and responsibilities concerning IP rights, as
well as tightening sanctions for relevant violations;

- strengthening international cooperation. The
corresponding will facilitate the exchange of
practical experience, as well as the collective

struggle against transnational violations in the area
under study [6, p. 112].

As for Japan, which is also one of the leaders in
the IT industry, the Japan Copyright Office is
developing and improving legislation and systems
for registering rights in the field of digitalization.
Collective societies are also monitored and
educational activities are introduced for experts and
the general public. The Agency for Cultural Affairs
also operates here as a body within the Ministry of
Education. Protection of IP rights in the digital
environment in Japan is carried out in court in an
independent (parallel) mode, with violations of IPR
divided into direct and indirect.

According to J. Faulkner, such a division can be
explained using the example of an invention: if a
violation affects all elements of the invention, then
this is a direct violation. If only some elements
experience violations, but the behavior of the
violator will encourage other people to commit
violations or will contribute to them in this, then it
is an indirect violation [7].

Consequently, if a direct violation occurs, the
main legal proceedings in the case will be initiated.
A preliminary hearing will take place first. If the
court decides that there is a violation, then a claim
is filed to pay the bail - and only then the specified
main trial begins. In the case of indirect
infringement, only compensation for damage will
take place; in this case, the right holders are not
provided with the right to judicial protection. Also,
under national law, injunctions for indirect
infringement are not permitted. But the problem is
that the development of information technology and
digitalization have helped to instantly make copies
of creative works [8, p. 34].

Today, the so-called Karaoke Doctrine is active-
ly used in the state. It allows injunctions to be
granted for certain types of indirect copyright in-
fringement. Japan also uses the “special circum-
stances doctrine” when the court refuses jurisdic-
tion if the declaration of jurisdiction is contrary to
the principles of fairness between the parties. In
such a case, the courts may apply certain grounds
of jurisdiction to each case individually. But this
often leads to legal uncertainty. Consequently,
care should be taken to avoid a general provision
establishing a “special circumstances doctrine” to
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establish a balance between effective enforcement
of IP rights and the rights of the defendant [9,
p. 74].

To summarize the existing practice in Japan, we
can talk about the predominant adoption of the
following measures in the field of protection of IP
rights:

- supervising the collective management of the
copyright based on the Law on Management
Business of Copyright and Related Rights;

- using a set of rules to collect fees for the use of
performances;

- application of a strict interpretation of the
current legislation, which significantly limited the
range of user actions about their legality;

- application of the principle of presumption of
tacit consent and exhaustion of rights;

- active development of means to counter
violation of IP rigts in cyberspace using Al;

- declaring illegal the publication in cyberspace
of shortened versions of movies with
accompanying text describing the plot of such
materials [8, p. 35-38].

And finally, the experience of Poland, which our
compatriots most often choose as a country to move
to. M. Lukan points out that the local system is less
formalized, and the level of copyright protection
here is similar to other legal systems and, in fact,
similar to the level in EU countries.
The Local Copyright Act 1994 states in Article 1
the principle of automatic protection. Article 8 also
proclaims the principle of presumption of author-
ship, accordingly, the creator is the person whose
name is indicated on the copy of the relevant
material, until otherwise is proven. The state does
not hold an official copyright registry, and
registration of relevant rights is not provided
through an official government body (although it is
possible to do through specialized non-state institu-
tions, but in this case the registration document
will be assessed by the court as ordinary evi-
dence) [10, p. 68-69].

Consequently, Ukraine has a lot to learn from
other states, because the effectiveness of legal en-
forcement of intellectual property rights in cyber-
space, in most cases, has been proven.

Conclusion. Summing up the experience of the
analyzed countries, we can advise Ukrainian rule-

makers on the following ways to introduce effective
practices to ensure the protection of intellectual
property rights in cyberspace:

- usage in the development of legal tools and
mechanisms of generally accepted legal practices,
in particular those adopted in the European Union;

- use of unified standards of protection (as is
done in China) when developing legislation in the
field of protection of IP rights to prevent
heterogeneous interpretation of provisions and
avoid ambiguity in their practical application;

- provision in legislation of a definition of
digital art and cryptoart and regulation on the issue
of protecting such objects, as is done in the EU;

- facilitatation and promotion in understanding
of the need to register copyright for works,
encouraging this procedure - as in the example of
the EU and the USA;

- implementation of the experience of Great
Britain and Japan to prevent abuse in the use of
artificial intelligence, in particular, by requiring
minimal human participation in the creation of the
corresponding object;

- introduction of an effective mechanism for
ensuring a balance of benefits when distributing
profits in technological innovation activities (taking
the experience of China as a basis);

- simplification of judicial procedures in IP
disputes (as China has done) and ensuring the
actual functioning of the IP court;

- full cooperation with technology experts in the
development of legal standards to ensure their
compliance with the technical realities of the use of
IP in cyberspace;

- developement of international cooperation, as
most of the analyzed countries do, to exchange
practical  experience and jointly = combat
transnational violations in the field of intellectual
property.

Accordingly, solving problems in ensuring ef-
fective protection of intellectual property rights in
cyberspace requires a multifaceted approach that
includes legal, technological and social solutions,
as well as active interaction. The analyzed practices
of foreign countries can become an effective
basis for the development of appropriate strategies
and mechanisms in Ukraine. Separately, it should
be noted the need to respect relevant rights in vari-
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ous jurisdictions, which is now a big problem, giv-
en the global nature of cyberspace.

References

1. Ziter P. Protecting Intellectual Property in the
Digital Age: Safeguarding Creations in Vietnam.
Lexology. URL: https://www.lexology.com/library/
detail.aspx?g=40a6cc4d-722c-46a9-b4f9-
398626296d17 (date of access: 03.05.2024).

2. Sansare N.S. Protecting Digital Intellectual
Property in the Digital Era. Medium.
URL: https://medium.com/@sansarenehal0O/prote
cting-digital-intellectual-property-in-the-digital-era-
3d77fead4349 (date of access: 05.05.2024).

3. Hitchens B., Heard C., Vertes J. Sustainability
and Intellectual Property in United Kingdom. Sus-
tainability Objectives in Competition and Intellec-
tual Property Law. Cham, 2024. P. 387-415. URL:
10.1007/978-3-031-44869-0_21.

4. Copyright, Designs and Patents Act 1988: Act
of Parliament of 15.11.1988. Ne 1988. p. 48. URL:
https://www.legislation.gov.uk/ukpga/1988/48/cont
ents (date of access: 02.04.2024).

5. European Innovation Council, SMEs Execu-
tive Agency. Intellectual Property and Digital Art.
IP Helpdesk. URL: https://intellectual-property-
helpdesk.ec.europa.eu/news-events/news/ intellec-
tual-property-and-digital-art-2024-02-29 en (date
of access: 08.04.2024).

6. Xin C. How Does Intellectual Property Pro-
tection Empower Technological Innovation in En-
terprises - Take China as an Example.
Lecture Notes in Education Psychology and Public

Media. 2023. V.24, Nel. P.108-114. URL:
https://doi.org/10.54254/2753-7048/24/20230635
(date of access: 09.04.2024).

7. Faulkner Y.A Brief Overview of Japanese Pa-
tent Law. YMF Law Tokyo Japan. URL:
https://www.ymf-law.com/post/a-brief-overview-
of-japanese-patent-law (date of access:
11.04.2024).

8. Wegrzak M. Intellectual Property Law in Ja-
pan. Contemporary trends and
challenges. Gdanskie Studia Azji Wschodnie;j.
2022. Ne21. P.27-40. URL: https://doi.org/
10.4467/235387249s.22.020.16136 (date of access:
11.04.2024).

9.Kono T. Cross-border  Enforcement of
Intellectual Property — Japanese Law and Practice.
Research Hand-book on Cross-border Enforcement
of Intellectual Propert / P. Torreman. Chelthenham,
2014. P. 56-80. URL: https://www.e-
elgar.com/shop/gbp/research-handbook-on-cross-
border-  enforcement-of-intellectual-  property-
9781781955796.html (date of access: 04.04.2024).

10. Lukan M. Copyright protection in Poland.
Experience using digital platforms. Law and inno-
vative society. 2022. Ne 1 (18). P.66-73. URL:
https://doi.org/10.37772/2309-9275-2022-1(18)-6
(date of access: 30.04.2024).

FOpuouunuii sichux 2 (71) 2024 159



IWBUIBHE I TPYIOBE ITPABO

Banepist @ijinoBuy

E®EKTUBHICTDb IPABOBOI'O 3ABE3IIEYEHHA JOTPUMAHHS ITPABA
IHTEJEKTYAJIbHOI BJACHOCTI Y KIBEPIIPOCTOPI

Harmionansauii aBianiiHuil yHIBEpCUTET
npocnekT Jlrobommupa ['y3apa, 1, 03058, Kuis, Ykpaina
E-mail: wfilinovich@gmail.com

Mema: Oane Haykoge OOCHIONCEHHS NPUCBAYEHO BUBHEHHIO MA AHATIZY KPAWUX NPAKMUK, AKI c8i0uamb
npo e@exmueHicms npagogozo 3abe3neuents npag iHMmeneKmyanvbHoi iacHocmi 6 Kibepnpocmopi, ix
NOPIGHANHHIO ™A po3podyi Ha iX OCHOBI Npono3uyitic. wooo pehopmMy8aHHs NPABOBO2O pe2yTIOBAaHMHSI
8i0n06IOHOI cehepu 6 Yipaini. Memoou 00CHIONHCEHH CMAHOGIAMb 3A2AIbHOHAYKOGULL, NOPIGHAIbHULL
Ginocogpcoro-ceimoensonuilt.  memoou, Memoou aHanizy ma cneyianvbHi memoou. Pezyivmamu:
3a0e3neueHHss egheKmusHO20 3aXUCy Hpaé THMeNeKmyaibHoi 61ACHOCMI 8 Kibepnpocmopi € CKIaOHum
3A60aHHAM, sAKe nompebye po3poOKU Ma 6NPOBAONCEHHs OIEBUX NPAKMUK 3 YPAXYBAHHAM Nepeo08020
00ceidy ceimosux nioepie IT-indycmpii. A6mopom npoeedeHo KOMHIJIEKCHUL AHANI3 eeKmUSHUX NPAKMUK
saxucmy npae inmenexmyanvhoi enachocmi Kumairo, CIIIA, Benuxoi bpumanii, B ’emuamy, Inoii, Anouii ma
kpain €C, Hadano pexomeHOayii w000 NOOAIbULO20 BNPOBAONCEHHS QOCTIONCYBAHUX NPAKMUK Y PO3ZPOOKY
noaimuK, cmpamezii ma npasosux iHCMpymeHmis y cghepi 3abe3neyenHs e@exmugHO20 3axXucmy npas
iHmenexmyanvHoi enacnocmi 6 yugpogomy cepedoguwyi. Q02080peHHA: MPAHCKOPOOHHUL Xapakmep,
HeoOMedceHUll  2e02papiunuMy  KOPOOHAMU, HE2AMUBHO BNIUBAE HA 3AXUCT KOHMEHmY, SAKUll J1e2Ko
giomeoproemvcs. Taxoxe NOPYWHUKAM CMAN0 Jlecuie SYUHAMU NPOMUNpasHi Oii uepe3 GIOMIHHOCMI 6
Pe2yNo8anHti 8IONOGIOHUX NUMAHD Y PI3HUX Kpainax. Mooichoenadyi ma 3akoH00asyi NoSUHHI po3pobumu ma
6nposadumu epexmueHi cmpamezii ma HOTIMUKU 0151 PO3BA3AHHI YUX NPooaeM.

Knrouosi cnosa: xibepnpocmip, [HmMereKmMyaibHa 6AACHICMb, NPABO IHMENEKMYANIbHOL GLACHOCHI,
NOpYWeHHS NPas iHMeneKmyalbHoi 61ACHOCHI, 3aXUC NPaAg IHMeleKmyaibHOoi 61acHoCmi Y Kibepnpocmopi;
iHmMeNeKmyanvHa GlacHicms y Kibepnpocmopi.

Cmamms naditiuina 0o pedaxyii 25.05.2024

160 FOpuovunuii sicnux 2 (71) 2024



FOCNOAAPCBLKE NPABO

DOI: 10.18372/2307-9061.71.18805
VIIK 341:346.7:347.8:629.73 (045)

. O. Be33y0os,
JIOKTOP IOPUANYHUX HaYK, TIpodecop
ORCID ID: https://orcid.org/0000-0001-7183-5206

K. P. lo0kina,
JIOKTOP FOPUIUYHUX HAYK, Tpodecop
ORCID ID: https://orcid.org/0000-0003-2627-8871

€. M. Kioena,
JIOKTOP IOpUAMYHHX HAYK, Ipodecop
ORCID ID: https://orcid.org/0000-0003-4306-9959

0. 10. Birko,
KaHAuAaT PUINYHUX HAYK, TOLIEHT
ORCID ID: https://orcid.org/0000-0003-4323-2883

KOMEPIIMHI ITIPABA SIK OCHOBHA CKJIAJTOBA JIIBEPAJIT3AIIII
T'OCIIOJAPCBHKOI JISIJIBHOCTI B TAJIY3I IOBITPSIHUX IIEPEBE3EHD

HamionansHuii aBiaiiHui yHIiBepCUTET
npoctekT Jlrobomupa ['y3apa,1, 03680, Kuis, Ykpaina
Jep>xaBHUI yHIBEpCUTET iIHPPACTPYKTYPH Ta TEXHOJOTIH
Bynuisg Kupuiieeka, 9, 04071, Kuis, Ykpaina
E-mails: dbezzubov@ukr.net, dobkina@ukr.net, klyuyeva0711@ukr.net

(npooosoicenns, nowamok cmammi y Homepi 1 3a 2024 pix)

Memoro cmammi € nowyk wiisaxie eupiuienHs npoobiem 3a0e3neyeHHs KOMEPYIUHUX Npas asiayitiHux
nionpueMcme 3 no3uyiil OpeaHizayiiHoO-Npagosoi ma eKOHOMIYHOI CKAA0060I OiSLIbHOCMI NIONPUEMCMEA,
OKpecieHHst Mooeell 3abe3neueHts OOMPUMAHHSL KOMEPYIUHUX NPaé 6 OIIbHOCIIE asiayiiHuX NiONPUEMCmS,
Ppo3pobKa yHieepcanvhoi Mooeni 3abe3nedents «ce0000 nogimpsy 6 OIIbHOCMI ASIayituHUX NIONPUEMCME
npu nepeeesennax eanmagxcy. Memoou 00cniddyicenHa: 6 OCHO8Y HAYKOBOI cmammi NOKIAOEHO HAYKOSI
MemoOu ma NPUHYURNY, 61ACMUGL AK 3A2dlbHill meopii npasa, maxk I Hayyi MidCHAPOOHO20 Npasa 3
NpUMAMaHHuMy il cneyu@ivnumu ocodausocmamu. 30kpema, eUKOPUCMaHi NOPIGHANbHO-NPABOBUL, JI02IKO-
IOPUOUYHUTE MA  POPMATLHO-TOPUOUYHULL Memoou 0docriodcents. Pesynvmamu: cghopmosano npuxnaowi
3acadu 20cno0apcvKkoi JisbHOCMI ABIANEpesi3HUKIE 3 NO3UYItl HOPM MIJCHAPOOHO020 NOGIMPAHO20 NPAsdA.
Oxpecneno wunaxu nibepanizayii 0ocmyny 00 puHKy aeianepesesenb ma 3a0e3nedeHHsi eKOHOMIUHOT
doyinvHocmi isbHocmi agianepesizHuxis. [Ipoananizo6ano MidiCHAPOOHi HOPMAMUBHT aKmMU W00 NPodem
npaeoeozo 3abe3neyenHs «ceoboou nosimpsay 3 no3uyii nogimpsaHux nepegezenv. CmeepodCyemvbesl
HAABHICMb 36 'A3KY Midc cmynenem aibepanizayii ma eKoHOMIuHOW0 eghekmusHicmio JisibHOCMI aiayitinoeo
nionpuemcmea. Qb6zoeopennsa: Yuxasvka xoneenyis ma ooxymenmu IKAO ecmanosgnoioms npasuna i
npoyeoypu BUKOPUCMAHHA «C80000U NOGIMPA» 8 KoMepyiuHux asiayiunux nepegesennsx. Illpasose
3a0e3neueHHss KOMEPYIuHUX npas Ha ceob00U nepese3eHsb AGiayitiHuM MpPAHCNOPIMOM He 00MedNCyEmbes
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HOPMAMU MIJICHAPOOHO20 NPAsa, a 30IUCHIOEMbC MAKOIIC HA PIBHI pillieHb KOMNEMEHMHUX 0P2aAHi6 0epicas
ma wiiaxomM YKIAOeHHS O080CMOPOHHIX uu pecionanrvHux yeoo. CKkianacsi HeoOHO3HAYHA NpaAKmuKd
sacmocysanun Hopm TKAO wo0o komepyilino2o UKOPUCMAHHA NOGIMPSAHUX NEpese3eHb 3d NpAsUlamu

«c800600U NOGIMPLY.

Kniouosi cnosa: nibepanizayis;, «ceob6ooa nogimpsy, NoGImpsHi nepeeseHHs; KOMepYilHi npasa;

asianionpuemcmaea.

IHocTanoBka mpodaeMu Ta i AKTYAJBHICTD.
CyuacHa TEHJEHIS B peryaioBaHHI MiKHApOIHUX
MOBITPSIHUX TepeBe3eHb, MOB’si3aHa 3 Jibepariza-
HMIHHUM MiJIXO0J0M CTOCOBHO HaJlaHHS JOCTYIY JIO
PUHKY MDKHApOJHHX TOBITPSHUX TEPEBE3CHb,
CTIIOHYKa€ A0 YKJIAAaHHS ABOCTOPOHHIX Ta perioHa-
JBHHUX YTOJl TPO TOBITPSIHE CIIONYYEHHS, AKi Mic-
TATH JiOepamizamiiHi nonoxkeHHs. s Ykpainu
Ba)XXJIUBUM € BH3HAYCHHS ONTHMAILHUX TPAaBOBUX
dbopM Ta MexaHi3MmiB Jibepaiizamii JocTymy [0
PHHKY SIK MDKHApOJTHHUX MOBITPSHUX TEPEBE3CHb, Y
LIOMY, TaK i JI0 PUHKY MOBITPSIHUX TEpEBE3CHb
€C.

AHnani3z pocaigkens i myOJikaniii 3 mpooJie-
MHu. Pi3HI acmekT KOMEpIIHHMX TpaB Yy
MIXKHAPOJHUX TMOBITPSIHUX TMEPEBE3ECHHAX JIOCHi-
mxyBanics y mparsx MO, Packaneii, O.[‘puroposa,
BB.Koctimmroro, P.C.Ilenymsxosa, A.B. MaTBeeBoi,
[.O.T'eerrs, AA.llpoxorresoi, H.€. [lonstHCHKOT,
J.A. Byraiiko, M. Caenxo, A .M. Kotenko,
H.B. XKwmyp Ta in. [Ipote morpedye momanpioi po-
3po0ku mpobiieMa sibeparizallii rocogapchKol -
SUTHOCTI Ha aBiaTPaHCIIOPTi Ta BIIPOBAHKEHHS I10-
3UTUBHOTO HOBOI'O JIOCBiJly, BUKOPHCTaHHS HOBHX
MOKIIMBOCTEMN.

Buxiaa ocHOBHOro marepiajy I0C/IiIKeHHS.
BunukHeHHss ~— mocTtoi  «CcBOOOOM  TOBITPS»
MOB’sI3aHO 13 3pPOCTaHHAM OOCSTIB IEpeBe3eHb Ta
MapmpyTiB. MOXIIMBOCTI aBiakOMITaHii MIOAO 3a-
Jy4eHHsI Pi3HUX BUJIB MEPEBE3eHHh MiXK JBOMA iHO-
36MHAMHU KpaiHaMu 4epe3 ix Iep)kaBu-peecTpariii
TAaKOXX  PO3MMPIOBATIMCA. 3 ypaxyBaHHSIM
MOJAJIBIIOTO 3aKPIIUIEHHS KOHLEMLii TaKk 3BaHOTO
HaI[lOHAJILHOTO «BOJIOJIHHS» IEPEBE3CHHSIMH, SIKE
BUIUIMBAE 3 JBOCTOPOHHBOI'O IIPOLECY OOMiHY
MpaBaMU Ha JOCTYH 10 PHUHKY, BU3HAYCHHS «BiJIb-
HoOi» Kiacu@ikamii nepeBe3eHb Yepe3 TaK 3BAHHUH
«BITYM3HSHUN MicT» (3IIHCHEHHS TIepeBE3CHb Ye-
pe3 TEepUTOPII JepiKaBU-PEECTPAIlil MOBITPSIHOTO
CyJlHa) CTaJI0 HEMHUHYYUM. 3aMiCTh BU3HAHHS TOTO,
0 TaKi MEPEeBE3CHHS MIXK JIBOMAa 1HO3EMHUMH

JepXaBaMH € TOXiTHUMH TICPEBE3CHHSAMH 32
I’ SITOI0 «CBOOO/I0I0», HA SIKY BOHU MOXXYTh HE Ma-
TH TIpaBa, JCpKaBH, aBlaKOMMaHii SIKUX OTPUMAIH
nepeBarn  Bil ~ TakuX  IEPEBE3CHb  uepes
«BITYM3HSHUHN MiCT», pO3POOHIIA KOHIIEIIIiI0 HOBOT
«cB0OOINY, TaK 3BAHOI IIOCTOI «CBOOOIN TOBITPSD.
ABTOpY 1Ii€1 HOBOi KOHIEMINI JIOTPUMYBAIUCS
JIYMKH, 110 Taka «CBO0O0/Ja» € KOMOIHAIII€I0 YeTBE-
proi Ta Tpethoi «cBoOOm» [1, p. 4.1-14]. V Biamo-
BITHOCT1 3 TaKUM BU3HAUCHHSM, MEPEBE3EHHS, IO
CTapTyIOTh Yy IpyTill JAepiaBi, 3AiHCHIOIOTBCS 32
YEeTBEPTOI0 «CBOOOIOIO» A0 JIepKaBH-TIEPEBI3HUKA,
a MOTIM 3a TPETHOIO «CBOOOIOIO» — /IO JIEpKABH
KiHLIEBOT'O MYHKTY Mpu3HaueHHs. [Ipu takomy mif-
XOJIi Ha MIiJCTaBl I[bOI0 BU3HAUCHHS MICPEBE3CHHS €
«OCHOBHMMMU» JUIsl TICPEBI3HUKA, SKHH 3IIHCHIOE
TIEPEeBE3EHHS Yepe3 «BITYM3HIHUN MICT», HA KOXK-
HOMY TIPOMIXKKY MapIipyTy.

BinmoBixHo, npyra Ta TpeTs AepKaBU-YIaCHUIL,
B Till Mipi, B fAKiil IIe CTOCY€ThCS MOXKIIHBOCTI 3aJTy-
YEeHHS «CBOiX» 3aKOHHHUX II€PEBE3CHB (Ta OCKIIbKH
iX BJIacHI aBianepeBi3HUKH MalOTh 0OMEKEHI MOXK-
JMBOCTI 4YM 30BCIM iX HE MAlOTh IIOAO 3aTy4eHHS
MepeBe3eHb, SKi 3IHCHIOIOTHCS 4epe3 «BITUM3HS-
HUU MICT», Ha IHIIUX PHHKAx), MarOTh 3aKOHHE
NPaBO CTBEPAXKYBaTH, IO TaK 3BaHAa ILIOCTAa «CBO-
00712 TIOBITPS» € HIYUM IHIIHM, SIK IT'ITOI0 «CBOOO-
JIOIO», Ta 10 TaKi MepeBe3eHHsI MOXKYTh Y KPaLOMy
BUNAJIKy MaTH JIMIIE «IOXiAHE» MIAIPYHTS ISt
MPOBI3HOI €MHOCTI, IO HATAETHCA TEPEBI3HUKOM,
KU 3MIMCHIOE TIEPEBE3CHHS 4epe3 «BITUN3HSIHUHN
mict» [1, p.4.1-14]. He3Baxaroun Ha Taki 3ayBa-
JKEHHS1, IEPEBE3EHHsI Yepe3 «BITUYM3HAHUM MicT» 3a
LIOCTOI0 «CBOOO/I0I0» MPOAOBXKYIOTH NPUBAOIIOBa-
TH TIEPEBI3HUKIB, ajle 3a HAasABHOCTI Yy HUX MPHHAK-
MHi /1BOX (hakTOpiB: TepUTOpisl HOro KpaiHM 3a CBO-
iM reorpagiuHUM NOJIOKEHHSIM JI03BOJISIE 1€ 3/iMC-
HIOBATH Ta BIJIOBIIHI IOTOKH IIEPEBE3CHb MICTATh
MEBHI XapaKTePUCTUKH.

[epmmii dakTop Jist 3MIMCHEHHS IIOCTOI «CBO-
0o1m» dyepe3 «BITUU3HSHUNA MICT» € reorpadiyHuM
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Ta BiJIiTPa€ OCHOBHY POJIb, OCKIIBKH JIUIIE Ti Jep-
’KaBH, 110 MAIOTh 3pyYHE PO3TAIlyBaHHSA Ha JIOCTA-
THBO TPAMHX MapIHIpyTax MiK IHIIUMHU AeprKaBa-
MM, B SIKHX IIOYMHAETHCS YU 3aKIHUYETHCS 3HAYHHUI
o0cCsr mepeBe3eHb, MalOTh MOXKJIMBICTh BHCTYHATH
B AIKOCTI «BiTUM3HAHOTO MOocTay [1, p. 4.1-15].

Hanpukiag, aBiakomranii, mo 0a3yrThCs B TIi-
BIACHHIA 4YacTuHi AQpHUKH, MiBACHHIA YacTHHI
Awmepuku Ta ABcTpaii, GaKTHYHO HE MAIOTh MOX-
JUBOCTEH 3a MIOCTOI0 «CBOOOMOIO», TOMY IO HE
MOXYTh OpaTh Ha OOpPT YW BHBaHTa)KyBaTH 1032
CBO€I0 TepuTopi€cto. [lepeBi3HUKY, 110 pO3TaIIOBaHI
y MiBHIYHO-CXiIHIN A3ii, MOXKYTb 3aJly4aTd IOTOKH
nepeBezeHb 3 IliBaiunoi Awmepukn — Cxig-
Hol/IliBnerno-CxinHol A3il Ha MiACTaBl «BITYH3-
HSHOTO MocTy». [lepeBizHukH, 1m0 0a3yloThCs Ha
Brmuzpkomy Cxofli, MalOTh MOXKJIMBICTH 3aydaTH
nepesezeHHss 3 €pponm — IliBgenHoi-IliBneHHo-
Cxinnoi A3zii Ta ABctpauii. [lepeBi3HuKH, IO PO3-
tamoBadi y [liBHiUHIH AMepulli, MalOTh HalKpami
MO>KJIMBOCTI IIOJ0 3TyYEHHSI OOMEKECHOTO 00CsTY
nepeBe3eHb 3 Asii/[liBneHHoi AMepuku Ta JesKol
yactunu €Bponu — JlatuHcbkoi Amepuku. [lepesi-
3HUKH, 110 0a3yloTkes y 3aximHiii €Bpori, MarTh
HaMKpalli MOKJIMBOCTI TOCTYIY O OiNBIIOT YacTH-
HU TIOTOKIB TIEpEBE3EHb HYEpe3 «MOCTH», TOOTO 3
Adpuxu y IliBiuny AMepuky Ta HaBnaku; 3 IliB-
neHHoi  Asii/bmmzpkoro  Cxomy y  IliBHiu-
ny/lliBnenny Amepuky Ta HaBnaky; 3i CxinHoi €B-
poru y IliBHiuny/lliBneHHy AMEpHKYy Ta HaBIAKW;
13 3axigHoi €Bponu B iHIIy YaCTHHY CBITYy Ta Ha-
Bmaku [1, p. 4.1-15].

I'eorpadiune miciie3HaXOMKEHHs HAIllOHATBHUX
0a3 TepeBI3HMUKIB TaKOXK BiJlirpae BaXKIUBY POIb y
BUKOPHCTaHHI MOXKJIMBOCTEH IMIONO 3ay4eHHS
MDKPETiOHaJIBHUX MepEeBe3eHb Yepe3 «BITYM3HIHUI
MiCT».

Hampukiaz, nepeBi3HUK, 110 0a3yeTbesl y HEHT-
pi um Oinga uentpy 3axigHoi €BpoIM, Mae MOX-
JUBICTh ILOJO 3aJy4eHHs IEpeBe3eHb 3 paloHy
Banriiicexkoro mMops y pation Cepea3eMHOT0 MOpS;
MEPEeBi3HUK, 110 po3ramoBanuil y IliBHiUHIA AMme-
pHLi, Mae MOMXJIMBICTh LIOAO 3aJydECHHS IepeBe-
3€Hb, MTOB’I3aHUX 13 MIBHIYHUM KJIIMAaTOM, TOOTO B
COHSYHI ~TYHKTH TpH3HAaYeHHs y  Mekcu-
ui/Llenrpanbriit Amepuni/KapuOcskomy daceiiHi.

Jdpyrum GakTopoM € o0cAr TepeBe3eHb YU Mpo-
Bi3Ha €EMHICTH (KIJIBKICTh MacaxupiB Ta/abo BaHTa-

Xy, K KOHKpETHE HalllOHAJIFHE aBiaIiAMpPHEMCTBO
MOXeE ITePEBE3TH KOHKPETHOIO MiXKHAPOIHOIO TTOBI-
TPSHOIO JIIHIEIO MPOTATOM BH3HAYEHOTO MPOMIKKY
4yacy) Ha MPOMIXKKaX MapIIpyTy MO0 OOH/IBI CTOPOHHU
IepKaBH, IO € «BITYM3HSAHAM MOCTOMY», SKi
OB’ s13aHi 3 PO3MipaMu Ta Ji€3IaTHICTIO POMIXKIB
NPSAMOTO MapUIPYTy MiX APYTOK0 Ta TPETHOIO AEp-
xaBami [1, p. 4.1-16].

Tak 3BaHa cboMa «CBOOOAA TMOBITPS» — MPABO
YM MPUBIIEH MiJ Yac MDKHAPOJHHUX PEryJIspHUX
TIOBITPSIHUX TEPEBE3EHHAX, IO HAAAETHCA OJHIEI0
JICP’KABOIO 1HININ, 3IMCHIOBATH MEPEBE3CHHS MiXK
TEPUTOPI€I0 AepKaBH, SKa Hajaja Take MpaBo, Ta
TEPUTOPIEI0 TPEThOT KpaiHu 6e3 OyIb-sIKOi BUMOTH
PO BKJIIOYEHHS B TaKe MEPEBE3CHHS SIKOT0-HEOYAb
NYHKTY Ha TepuTopii mpuiimatodoi aepxasu [10].
ToOTo juis naHoro BUAY OOCIYrOBYBaHHS HEMae
HEOOXiAHOCTI OyTH TMOB’SA3aHUM YH OYTH MPOIOB-
JKEHHSM OyIIb-SIKOTO OOCIYrOBYBaHHSI 3 JI€piKaBH
peecTpanii nepeBi3HUKa Y B 110 KpaiHy.

[Tin Tak 3BaHOIO BOCBMOIO «CBOOOJIOKO MOBITPS
PO3YMI€TBCSI IPABO UM MPHUBIIICH MPH MIXKHAPOAHUX
pErysipHUX TOBITPSHUX TEPEBE3CHHSAX 3I1MCHIO-
BaTH KaOOTa)XHI MEpEeBE3CHHSI MiX JABOMa MyHKTa-
MU Ha TEpUTOPii JepkaBu, IO Hajajda Take MpaBo,
3a MapUIPyTOM, KM MOYMHAETHCS YU 3aKiHUYETh-
Cs Ha TEPUTOPIl JepkaBU peecTpailii iHO3eMHOTO
nepeBi3HuKa, 4u (y 3B S3Ky 3 ChOMOIO «CBOOOJIOIO
TIOBITPST») 3a TEPUTOPIEIO NIEpKaBH, 10 Hajaia Ta-
ke mpaso[l, p.4.1-12]. Bimoma Takox K
«HOCIIIIOBHUHA KaDOTaX».

Tak 3BaHa JieB’siTa «CBOOOAA MOBITPSA» — II€
MPaBO YW MPUBiIEH 3iHICHEHHS KaOOTaXKHUX Tiepe-
BE3CHb JICPKABOIO, [0 Hajalla Take NpaBo, 3a
MapHipyToM, SKHAH TIOBHICTIO TMPOXOIWTh TEPU-
TOpIi€I0 JeprKaBH, 110 Hajana Take mpaso [1, p. 4.1-
12]. Bimoma sik «aBTOHOMHUI KabOTax».

ITpaBoM Ha KabOTaXx € MPaBO YW MPUBLICH, 10
HAJa€ThCS 1HO3EMHIHN JepkaBi UM iHO3EMHOMY Iie-
PEBI3HUKY, 3IHCHIOBATH 3a00pOHEHI B IHIIHMX
BUNAJIKaX KaOOTaxHi TmepeBe3eHHsA. J{piOHMiA
Ka0OTaX BKJIIOYAE MEPEBE3CHHS MK ABOMa aepo-
MOPTaMH, IO 3HAXOAATHCS HA TEPUTOPIii ONHIe€T
nepkaBu. Benukuii (3HauHUMil) KaOOTax BKIIFOYAE
NepeBE3eHHS MIXK JICPIKaBOKO Ta 11 HECYMIXHOIO Te-
putopiero.  Crin
«KabOTaX» YU «KaOOTaXKHI MEpEeBE3CHHs», IO BH-

3a3HAYUTH, [0 TEPMIHU

KOPUCTOBYIOTHCSI TIPH BH3HA4eHHI «CBOOOJ TI0-
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BITPSI», IMTOXOIATH 3 MOPCHKOI TEPMIiHOJIOTII TIPO 3a-
00poHy KaOOTa)XHOTO TUIABaHHS I1HO3EMHHUX IIe-
PEeBI3HHKIB Ta 3a00pOHY MepeBe3eHb, SKIi MOXYTh
BBKATHUCS aHAJOTIYHWMHU BHYTPIIIHIM TIepeBe3eH-
HAM, TOOTO TIEPEBE3CHHSAM, IO 3MIHCHIOIOTHCS 3a
€IMHUM TPAHCIOPTHUM JOKYMEHTOM (KBHUTKOM 4YHd
BaHTAKHOIO HAKJIagHOIO), JI¢ He MepeadadaroThbes
MYHKTH BiANpaBICHHS, CTOM-OBEPH YW IYHKTH
MPU3HAYCHHS, SKI 3HAXOAATHCS 1032 TEPUTOPIEIO
JeprKaBU.

Y Ywukas3pKili KOHBEHIII mpaBo KaboOTaxy o00-
MEXYyeTbCSl 3MicToM crarTi 7 uactunu 2. Tak,
YYaCHUKH KOHBEHIi 3000B’SI3aJIUCS «HE BCTYMAaTH
B OyIb-siKi yroaM, IO CHEI[iaJIbHO HaJaIOTh IPH-
BiJIel Takoro poJy Ha BUHITKOBI OCHOBi Oynb-
SKiH 1HIIH Jep)kaBi 4M aBiakOMIaHii, Ta HE OTpPH-
MYBAaTH TaKHX NpPUBiIEiB HA BUHATKOBI OCHOBI Bij
iHmIo1 neprkasu» [2]. ToOTO, AKIO A03BLT HA KabO-
TaXHI NEepeBe3cHHs Oyae HajaHui xo4ya O OnmHIN
JepkaBi, Oyabp-sKa iHINA JepXapa, 10 € UYICHOM
IKAO, mae npaBo npeTeHyBaTd Ha OTPUMaHHS Ta-
KOT0 X IIpaBa, IOCUJIA0YUCh Ha CTATTIO 7 YukKasp-
KOI KOHBEHIIII.

[Ipore iHOmI nepaBU YKIANAIOTh YTOIH, IO
MOPYIIYIOTh HOPpMH CTaTTi 7 UnKa3bkoi KOHBEHIIII.
Taxk, [IBemis, micas MpUIHATTS KOHBEHIII1, yKIaaa
yroay 3 Ediomi€ero, 3rimHO 3 SKOI IIBEICHKiH
aBlaKOMIIaHIT HAJABAIMCA HE JIMIIE ITSITh «CBOOOI
TIOBITPsI», @ W TMpaBO Ha KaOOTaKHI MepeBe3ecHHS
MacakupiB, Oaraxxy Ta BaHTaXy MK OKPEeMHUMH
myakTamu Ediomii. [le momoxxenHs 0yno BoueBUIbL
JTUCKPUMIHAIIHHUM TIO BiJTHONMIEHHIO /O 1HIIAX
JepkaB Ta cymnepeuwsio crarti 7 Uukaszpkoi KOH-
BEHIIi1, TOMY 1110 OCTaHHI HE MaJy MpaBa eKCILTya-
TyBaTH BHYTpiHii puHok Edionii. Oxnak yroga
TakK i He BCTYMUJIA B CHITY.

I{o cTocyeTbess HAOYTTS KOMEPIIHHKUX MPaB, TO
3BHYAWHUI BHUMAJOK X OTPUMAaHHSI — Ii¢ OOMIiH
HUMH, KOJIM 3a HaJaHi KOMEpLiiHi mpaBa OIHIH
CTOPOHI, BOHA HaJa€ MapTHEPY aHAJIOTI4HI LIOA0
3HAYUMOCTI Ta EKOHOMIYHUX ITOKa3HUKIB IpaBa.
PiBHA KiNBKICTh MYHKTIB IS 3IiHCHEHHS 3aBaHTa-
JKEHHS Ta BHUBaHTaXEHHS, SKIIO BOHH HE
PIBHO3HAYHI 32 €KOHOMIYHUM €(eKTOM, MUTaHHSI
He BUpiNIye. 3a HEPIBHOZHAYHOCTI MYHKTIB CTOPO-
HU KOMITCHCYIOTh 1I€ HaJaHHIM SIKUXOCh JIOJaTKO-
BUX mpaB. lle Moxxe OyTH, HANPUKIIAJ, IPABO CTOII-
OBepy 4YM OOMEXKEHHS 4aCTOTH IOJILOTIB OJHIET i3

CTOpiH, IO 3MiHCHIOETBCA UIA 30amaHCcyBaHHS
edexTy BiI BHKOPHCTAaHHS HaJaHWX mpaB. Taxuit
OOMIH TmpaBaMH THUIOBHH I BHUNAAKIB, KOJH
aBiamiampreMcTBa 000X MEpiKaB, MO TOMOBIISIFOTh-
s, BUKOHYIOTh TIOJIBOTH IO AOTOBIPHUX IHIAX Ta
BUKOPUCTOBYIOTh HaJaHI KOMEpLiliHI TpaBa Ha
MPaKTULI.

VY THX BUMaaKax, KOJH OAHA 31 CTOPiH 3 MEBHUX
NPUYMH HE BUKOHYE MOJBOTH MO JOTOBiPHUX
JIHIAX, MOXKJIMBE HAJaHHS 32 KOMEPIIiliHI TpaBa,
IO IJIKOM pEaNbHO BHKOPHUCTOBYIOTHCS, «CHM-
BOJII'YHUX» TIPaB, SIKUMH Jpyra CTOPOHA HE KOpH-
CTYETbCS, 1 BOHM JHUIIe (OPMaTbHO YPiBHOBAXY-
I0Th TIpaBa, OTPUMaHi MEPIIOI0 CTOPOHOIO.

Takox iCHYIOTHh BUIIAJKH, KOJM aBiaIliIpUueM-
CTBa, SIKi HE BOJIOJIIIOTH JOCTATHIM MapKOM JITaKiB,
MPOJat0Th KOMEPIIikiHI mpaBa ab0 IUIIXOM OTpPH-
MaHHS KOMIIEHcallii yepe3 Yroau Mpo CTBOPEHHS
crinbHOTO (OHAY NMPUOYTKIB BiA eKcIutyartarii 1o-
TOBipHOI JiHII Ta po3mofin Takoro (OHAY MiX
aBiakOMIaHisIMH-TIApTHEPaMH, a00 Oe3mocepeHbO
00rOBOPIOIOYM PO3MIp TPOIIOBOI BHHArOPOIH 3a
nepeaHnx aBiarnepeBi3HUKaM NacaXupiB (Taxi go-
MOBJICHOCTI O()OPMITFOIOTHCS BiJJOMCTBAMH IUBLIIb-
HOI aBiallii Y1 HUMH 3aTBEPIUKYIOTHCS) [3].

CraBneHHs 0 HAAAHHA KOMEPIIHHUX «CBOOOI
MOBITPs1» 3 OOKY Pi3HUX PEriOHANBHUX MOBITPSIHUX
oprasizaniii € pizanM. Hampuknan, Adpukancbka
KkoMiciss nmBinbHOI aBiamii (AKI[A) migkpeciroe
IHTEeTpalifo aQprUKaHCHKUX aBlaKOMITaHIA MIITXOM
3IMUTTS, CIUIBHOI eKCIUTyartalii, KOHCOPIiyMiB;
BUTRHOTO OOMIHY TpaBaMHu cepel TPyl JepxkaB

AKIIA; choinpHOT 30BHIIIHLOI momiTHKU. Lle
HiATBEP/UKYEThCS ~ HACTYNIHUMHU  JJOKyMEHTaMH,
MPUIHATAMH B paMKax IIi€i  oprasizarii:

Jlarocekuit Tnan 3axoxaiB 1980 poky; 3asBa 110710
crinpHOl momituku 1980 poky; MoOabaHchka ne-
KJIapais 100 MOBITPSHOTO TpaHCHOPTY AQpHUKU
1984;  nmexnapauis  Smycykpo 1988 poky,
aka Oyna 3miHeHa Hapanoro MiHicTpiB adpukaHCh-
Kux JepxaB y BepecHi 1994. AKIA Bignae
nepeBary IOCTYHNOBOMY Tmepexomy o Jile-
pamizauii [4, p. A 4-1].

[Tpu 0OMiHiI mpaBaMu 3 AepKaBaMU-HE WICHAMH
AKIIA HeoOXigHO BKJIIOYATH TMEpIIy Ta APYTY
«cBO0O/INY, 32 BUHSATKOM THX BHIIAJIKIB, KOJIHU Ie HE
BIJINIOBiIa€ 3arajibHId MOMITHI AQPUKAHCHKOT
komicii Ta Opranizanii Adpukancekoi €xHocTi [5].
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Tperst Ta yeTBepTa «cBOOOAW» HANAIOTHCS HAa OC-
HOBI B3a€MHOCTI, IPY I[bOMY €MHICTbH a/IallTy€ThCS
y BigmoBigHOCTI 10 momuty [5]. Ilpm HamanHi
II’AT01 «CBOOOIM» TIepeBara HATAETHCS aBiaKOM-
maHisM AKIIA. Big iHIIMX BUMaraerbcs HaJaHHS
B3a€MHOCTI UM KOMIIEHCalis [5], M0 3aKpimieHo y
SAmycykpebkiit  geknapanii 1988 poky. Lo cTo-
CYETBCSl IIOCTOI «CBOOOIM», TO AEPKAaBU MOBHHHI
BXKMBATH BiAMOBITHUX 3aXOJiB Ta CIPHUITH PO3IIU-
PEHHIO CHIBpOOITHHITBA aBiaKOMIIAHIM 3 METOIO
MOTepe/PKEHHST HECAHKIIOHOBAHUX IEPeBE3CHb Ha
mifgcTaBl mocToi «cBOOOAM» Head)pPUKAHCHKUMH
aBiakommanismu [5]. ¥V mexax AKIIA takox po-
3p00JIEHO JiBa TUTIOBUX TEKCTH JBOCTOPOHHIX YTOA:
onun mis wieHiB AKLIA, kyau BXOAsATh J1iOepaibHi
KOMEPIIiiHI ITpaBa; HIIHH IS JepKaB-He WICHIB, B
SKOMY TepeqdadyeHe MOoINepeHE BU3HAUCHHS €M-
HOCTi.

o crocyeTbcst €Bpomelchkoi KoHGpepeHIii
nuBinpHOI aBianii (EKIIA), To y 1985 pori peso-
mouiero ECAC/12, pesomomiero A Ta nomatkom 9
OyJi0 3asBJICHO, IIO MOJITHKAa MIXKEBPOIEHCHKOTO
TPaHCHOPTY Mae Oa3yBaTHCAd Ha «... JOCTYI JIO
PUHKY TpU 3HUIICHHI OyAb-SKMX PYHHYIOUHX 3a-
xoniBy. [lepmia ta apyra «cBoOOJIW» BKJIIOYCHI B
CTaHIApPTHI  TOJOXEHHA I  JBOCTOPOHHIX
yrox [6]. II’ara «cBoOoma» HaJaeThCAd aBiaKOM-
na”isim €KLIA Ha eBponeiicbkux MapupyTax, ae
BX€E ICHYIOTb TPETS Ta YeTBepTa «CBOOOIN», aje 3a
YMOBH JOTPUMaHHS JESKUX OOMEKEHb CTOCOBHO
aeporopTiB Ta eMHOCTI [7].

JlatnHOAMepHKaHChKa LUBUIBHOT
asiarii  (JIAKLIA) crocoBHO mocTyroBoi iOe-
pasizallii MoBITPSHUX TEPEBE3EHb Y PETiOHI BU3HAE
HeoOXiTHiCTh 3a0e31eyeHHs afanTalii Ta e)eKTuB-
HOI ydYacTi JepikaB-WwieHIB Ta iX aBiakoMIlaHid B
TSUTBHOCTI MIXKHAPOIHOTO MOBITPSHOTO TPaHCIIOP-
Ty. Takox JIAKIIA BBaxkae, 1O MeXaHi3M
JBOCTOPOHHIX YTOZ JIOCI € a/IeKBaTHUM Ta THYYKHM
MeXaHi3MOM 3a0e3MeUeHHs] peajbHOI Ta e(eKTUB-
Hoi yuwacti aepxkaBu. Lo crocyeTbcs HamaHHA
«cB00OI», TO MeplIa Ta Apyra MOBHUHHI Ha/IaBaTHCS
Ha ocHOBi B3aemMHOcTi. Lo crocyerscs m’sToi
«cBOOOIIM», TO CTOCOBHO PETIOHAIBHUX IEPEeBi3-
HUKIB  3aCTOCOBYIOThCSL  Ounbmi  JibepasbHi

KOMICist

MPUHIMIK PIBHOCTI Ta peanbHOi i eQeKTHBHOI
B3aeMHOCTI [8].

Bapro 3aznaumnTh, mo B Mexxax IKAO namara-
FOTHCSI CTBOPHUTH TIpedepeHITiiiHI 3aX0au I KpaiH,
110 pO3BUBaIOThCA. [IoKM IO BOHM HOCATH JIMIIE
UTIOCTpaTUBHUN ~ XapakTep, 1 HE  MaloTh
000B’sI3K0BOI IOPUANYHOI CHIIM, alie iX po3poOKa
BKa3y€e Ha HEOOXIJHICTh BPETYNIOBaHHS HaJaHHS
NpaB MK €KOHOMIYHO PO3BHHEHUMH KpaiHaMH Ta
KpaiHaMu, 110 PO3BUBAIOTHCS, SIKI MalOTh 30BCIM
1HIII MOXIJIUBOCTI.

Hanpuknan, y ABOCTOPOHHIX BiIHOCHHAX TpH
30IHCHEHH] MIXHAPOJHUX MOBITPSIHUX IEPEBE3CHD
3a y4acTIO PO3BMHEHOI KpaiHH Ta Ti€i, MO pO3BH-
BAETHCSA, IOCTYI 10 PUHKY MOXKe OyTH nibepaizo-
BaHHWI HA aCHMETPUYHil OCHOBI HAa KOPUCTH MapT-
Hepa 3 KpaiHu, 10 po3BUBAEThes (0o1ali Ha moyvar-
KOBIM CTajil MOETArHOr0 BBEICHHS PO3IIMPEHOTO
JOCTYIy IO PHHKY), 3 METOI0, HAIPUKJIA, HaJaHHs
aBianepeBi3HUKY 3 KpaiHH, 0 PO3BUBAETHCS, Mpa-
Ba 00CITyroByBaTH OiNbIy KiNbKicTh MicT. Taki 3a-
XOIM HaJalyTh aBialepeBi3HUKY-OeHedimiapito me-
peBaru, HeoOXiJHI I BCTAHOBJICHHS >KMTTE3AT-
HOI MPHUCYTHOCTI HA PUHKY, Ta OYAYTH CIIPUSATH PO-
3BUTKY pUHKY. [IpHKIaoM iCHyBaHHS Takoro Me-
xaHi3My ciyrye yroaa 1980 poky mix Kuraem Ta
Crnonyyenumu lltatramu B cdepi MOBITPSIHOTO
TPAaHCHOPTY, 3TIIHO 3 SIKOWO Apyra, HpU3HaueHa
CILLA, aBiakoMnaHisl TIOYMHAE BUKOHYBATH II€pPEBE-
3€HHS 4epe3 JIBa POKH ICIs MOYaTKy isIbHOCTI
HEpIIUX MPU3HAYCHUX NepPeBi3HUKIB [9, p. A3-1].

Haganas xoMmepIiiiHEX MpaB 3a IT'STOK «CBO-
0071010» Ha MapIIpyTi, MO0 CTAHOBHUTH IHTEPEC IS
NepeBi3HUKA, SIKI AepkaBa, IO iX Hajgae, 3a 3BH-
YaifHUX YMOB He Hajana 0 TpeTiii CTOpoHi 3 KpaiH,
110 pO3BHBaIOTHCS. HanaHHS TakoMy HepeBi3HUKY
MOJKJIMBOCTI BUKOHYBATU MEPEBE3EHHS B OAHOCTO-
POHHBOMY NOPSAAKY Ha JESIKMX MapLIpyTax Ha IeB-
HUH CTPOK, a TAKOXK HAZAHHS MEPEBI3HUKY MOXKIIHU-
BOCTI BUKOHYBATH OUTHIIHNA 00CAT TIepeBE3eHb MPO-
TATOM IIEBHOTO MPOMDKKY uacy. Ilpukmagom Toro,
SK 1Ie BiIOYBAa€ThCS y BITHOCHHAX MIX JBOMA PO-
3BUHEHMMH KpaiHaMH, MOX€E CIyTyBaTH Yroza
1995 poky mix Kanamoro ta Crnomyuenumu Illta-
TaMH, 3TiIHO 3 AKo1o Juia nepesizHukiB CILIA mos-
HUH JOCTYN Ha PUHOK TPbOX BEJIIMKUX KaHAJICBKUX
aeporoptiB (Moupeans, ToponTo, Bankysep) OyB
micIist

BBEJCHUH y Jil0 Yepe3 TPH POKHU

PO3TMOBCIOKEHHS pexxuMy Ha  iHII

micra [9, p. A3-2].

TaKoro
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ABianepeBi3HHKaM KpaiH, IO PO3BHBAIOTHCA,
MOJK€ Ha/JaBaThCs OiNbIa THYYKICTh, HDK IX MapT-
HEpaM 3 PO3BHHEHMX KpaiH, CTOCOBHO BHUKOHAHHS
HUMH TIEPEBE3€Hb 10 PO3BUHEHMX KpaiH, L0 103-
BOJINTH MaTH MOJJIMBICTH 3MIHIOBaTH MPOBI3HY
€MHICTh Ha MapuIpyTax JABOCTOPOHHBOI'O PUHKY. Y
LIJIOMY, TaKi 3aX0/IH JOTIOMOXYTh aBiaKOMIIaHIsM 3
KpaiH, 110 PO3BUBAIOTHCS, LUIIXOM MMOKpAIlEHHS
JOCTYIY 10 PUHKY IOBITPSHUX TI€PEBE3CHb.

Kpainam, 1mo po3BHBaIOThCS, MOKE HaIaBaTUCS
OLTBII TpUBAIUH, HK B paMKaX BiIHOCHH MiX poO-
3BHUHEHHMHU KpaiHaMH, MPOMIKOK Yacy IUIsl MOCTY-
MOBOTO BBEJEHHS B Ji0 OUIBIN JiOepani30BaHUX
JIOMOBJICHOCTEH CTOCOBHO JOCTYIY JO PHHKY.
Take moetanHe BBEJCHHS Ma€ CIPHUSATH JOCSITHEH-
HIO METH Yy4YacTi, JIO3BOJIUTh 3IHCHIOBATH KOH-
TPOJIb 32 MPHUCYTHICTIO HA PHHKY Ta KOHKYPEHT-
HO3JIATHICTIO, @ TaKOX CHPHSTH OUIBII IIUPOKOMY
3aCTOCYBaHHIO TOTEHI[IHUX 3aXO0JiB, HAIPHUKIA/I,
Ha periOHaNbHOMY Y 0araTOCTOPOHHBOMY DiBHSIX.
[Mpuknagom ¢QyHKIIOHYBaHHS TaKOTO MeEXaHi3My
Ha JIBOCTOPOHHIN OCHOBI € yrojaa mpo MiXHapOHi
MOBITPSIHI CTIONYUYeHHS, YKiIaaeHa y 1995 poni Mixk
CHIA Ta Piminminamu. 3rigHo 3 Hero Duminmau
MOCTYMOBO BBEJIM TOBHUM JOCTYH OO0 PHHKY
noBiTpsiHUX mepeBe3eHb B 2003 por [9, p. A3-2].
[loeranHe BBe#EHHS «CHIIBHOIO PUHKY» B €BpO-
neiicbkomy Co1031 € NPHUKIAAOM TOCTYIOBOTO
BBEJICHHSI TIOBHOT'O JOCTYIY /0 PHUHKY HOBITPSHUX
NepeBe3eHb cepel PO3BUHEHUX KpaiH Ha perio-
HaJIbHIA OCHOBI.

VY B3aemMuHax Mix co00r0 KpaiHH, 110 PO3BUBa-
IOTBCSl, MOXYTh HaJaBaTH OUIBIIMH JOCTYH 10
pUHKY OUITBII IMIBUAKHUMH TEMITAMH, HDK B paMKax
BITHOCHH 3 PO3BHHEHMMHM KpaiHamu. SIK mpHKIaja
MOXYTh CIyr'yBaTu AHACBHKHUI NAKT, 3TIAHO 3 SIKHUM
NEPEBI3HUKU JIepKaB-4JIeHIB MarOTb IOBHHUH J0-
CTYIl JI0 PHHKY YCiX TI’ATH Jep’KaB-uwieHIiB CyO0-
periony; Kapu6cbke crniBroBapuctso (KAPIKOM)
Ta HOro CHiUIBHUI PHHOK; SIMycCyKpcbKa Jexia-
pauis 1988 poky, mo o00’eaHye adpuKaHCHKi
kpainu [9, p. A3-2].

Bce, Bukmagene BuIle, CTOCYETHCS JIMLIE
MDKHApPOAHUX PETYISIPHUX MOBITPSHUX CHOITYYEHb.
PerynsipHe MDKHapOJHE MOBITPSAHE CIIONYyYEHHS
3MIIACHIOETBCSI Yepe3 TOBITPSHUE MPOCTip OULIBII
HIXK OJIHI€T JIepKaBH MOBITPSHUMHU CyJTHAMU 3 Me-
TOFO MEePEBE3CHHSI 38 BUHATOPO/Y, 30KpeMa KOKHUIMA

MOJIT AOCTYNMHUH i Oyapb-akoi ocobu. Ilpm
3MIACHEHHI TaKOTO CIONYYeHHS BUKOHYIOTHCA IIe-
peBe3CHHS MK OTHUMH ¥ THMH CaMHMH ABOMa abo
OinpIe MyHKTaMH y BIAIOBIIHOCTI 3 OITyOJiKOBa-
HUM PO3KJIaJIoM abo peiicaMu, HACTIIBKU PEryJisip-
HUMH T4 YaCTHMH, 1[0 € OYCBUIHUMHU CUCTEMaTHY-
HUMHU cepismu [1, p. 5.3-1].

VY naniii crarti aBTopamu Oyjo 3poOieHo ak-
LEHT caMe Ha TaKOMYy THIIi crioiydyeHb. OmHaK Jis
OUTBIIOTO  PO3YMiHHS ~ OCHOBHHUX  MOJO0XXEHBb
BBXXAETHCS AOLUIBHIUM KOPOTKO PO3MIISHYTH 1
HEperyJsipHi MiXKHApPOAHI MOBITPSHI CHOTYYEHHS.
[epmuii IOpUIUYHO 3aKPITUICHUH TIOJIT TOJNBOTIB
Ha PETYJsSipHI Ta HEperyisipHi MU 3HAXOIUMO Y
cT. 5 Ynka3pKkoi KOHBEHII MO IMBUIBHY aBiallito.
3a3Ha4nMo, 110 0 IBOTO HE iCHYBAIO IOPHIUYHO
3aKpiIUICHOTO TIOALUTY Ha PErYJISIpHI Ta HepeTyIspHi
MDKHapOAHI  MOBITPSAHI  crmoimydeHHs.  Tomy
ITapuspkoi  aepoHa-
Biraiifinoi xoHBeHmii 1919 poky 3acTocoByBamucs

MOJIOKCHHS,  HaIllPUKJIA,
TaKOX JI0 HEPETYJISIPHUX MIXXHAPOJAHUX MOBITPSIHAX
nepese3enb. OnmHak uisg 1X 3AiHCHEHHS MOTPiOHO
OyJlo OTpuMyBaTH CIEI[iaIbHAN JIO3BiJ, IO HE
BUMAraeTbcsi 3riHo 3 YMKa3pKOK KOHBEHIIEIO
1944 poxy.

Haromocumo, mo 3a3HaueHa KOHBEHIIS He
MICTUTh UITKOTO BH3HAYEHHS IHOTO TEPMiHY, a
JMIIE JTa€ HACTYITHE TIOCHIAHHSA: «...IIOBITPSHI Cy-
Ha, 1[0 HE € TOBITPSHUMH CYIHAMH, sIKi 3aiHATI B
PETYISIPHUX MDKHAPOTHHX TOBITPSHUX CIIOTYYEH-
HSIX...». 3TiIAHO 3 LI€I0 K CTAaTTEI0 TaKUM CyJHAM
HAJAr0ThCS TepIIi JBi «CBOOOIM TOBITPs» Oe3 oT-
pPHMaHHS CIICIIaJbHOIO J03BOJNY Ta IOTPHUMAHHS
BCTaHOBJIEHHX MapuIpyTiB. Ta sk cTarTs 5 n03BOJISIE
JieprkaBaM BBOAMTH MPaBHJIA, YMOBHU Ta OOMEKEHHS
CTOCOBHO NpPUIHATTA Ha OOPT YW BHMBAHTAKEHHS
MacakupiB, BaHTaXKy a0o TOIITH IIiJ] Yac 37iiiCHEeH-
HS TakUX NepeBe3eHb Ha CBOI Tepuropii. Ha
Tpetid AsiarpancnoptHiii koH$pepenuii IKAO y
1985 poui OyB mnpwmitHaTuii gokymeHT [10], sxuit
CTOCYBaBCSl OCHOBHHX NPHUHLMIIB 3/ifICHEHHS
HEperylIpHHX aBiamepeBe3eHb. LOro OCHOBHHiL
3MICT TIOJIATaB Y HEIOMYyIIEHH] 3 00Ky JepKaB JTuC-
KpUMiHALIIHOT MOJITHKK 10 YapTEepHUX peEiciB Ta
HEOOXITHOCTI 3aX0JiB KOHTPOJIIO JJIsi BUKOHAHHS
e(eKTUBHAX METOJIIB PETYJIOBAaHHA YapTEepHUX
peiiciB. OOMeXeHHS, 0 TOKJIAAal0ThCd Ha Hepe-
TYJSIPHI TIepEeBE3CHHsI, HE IOBHHHI BHUXOJIHMTH 32
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MEXi OOMEXeHb, HEOOXITHUX IS MiATPUMAHHSI
BiAMiHHOCTEH MK PETYIAPHUMHU Ta
HEPETYJIIPHAMH TOBITPSIHAMH TEPEBE3CHHIMHU, a
TaKOX IS 30epeKeHHsT HEOOX1THOI piBHOBaru Mik
oboMa BUJAMH [EpeBe3CHb, SKa BHU3HAYAETHCS
JIep>KaBoOIO Ta CYCILTbHUMH iHTepecamu.
BincyTHicTh CyTTEBHX BiAMIHHOCTEH MOXE MpH3-
BECTH JI0 HIBEIIOBAHHS Pi3HMIN MIX IIMMHU TIEpeBe-
3eHHSIMH. Y TaKOMY BHIAAKY HEPETYJSIpHI Mepene-
3eHHS MOXYTh OyTH mepekBaliikoBaHi B pery-
JSIpHI y BIAMOBITHOCTI 31 3MiHEHUMH 3ayBa)KCHHSI-
MH JI0 BU3HAYCHHS pEryJsipHUX MepeBe3eHsb [11,
p- 10], um, 3 iHmIOrO OOKY, AEPXKABH MOKYTh 3aCTO-
COBYBAaTH aHAJIOTI4HI 3aC00U PEry/Ir0BaHHs 0 000X
BUJIIB ITEPEBE3CHb.

VY 1956 poui Ha Ilapusbkiit cecii €KLIA Oyna
miAnucana 6araToCTOpoHHST YTroja Ipo KOMepIiiiHi
MpaBa 3a HEPeryJsPHUX MOBITPSIHUX MEPEBE3CHb Y
€Bpori. 3riJlHO 3 YroJ0K IUBIJIBHUM HOBITPSHUM
CyAHaM
3MIMCHIOBATH €MI30IMYHI IMOJBOTU HAJ| TEPUTOPIEID

JepKaB-y4acHUIIb JI03BOJISIIIOCS
THIINX KpaiH yroJau 3 METOI MIKHApOJTHHX TepeBe-
3eHb MacaXxupiB, Oaraxxy i BaHTaxiB. [Hakmie ka-
xyun, [lapuspka yroga (akTu4HO mNporOIOCHIA
cBO0O/Yy KOMEPIIIHHOI TISUIBHOCTI B MEXax KpaiH-
y4acHUIb KoHGepeHtii. Pazom 3 nuM, Taka misib-
HICTh HE TMOpYIIye IHTEpeCiB aBiakOMIIaHiH, sKi
€KCIUTYaTYIOTh PETYJISPHI MOBITPSHI JiHi1, OCKLITBKH
i emi30WYHI MOILOTH OOYMOBJICHI IUTHM PSIIOM
BUMOT: BOHHM HE TOBHHHI BUKOHYBAaTHCS MO peTy-
JIIPHUX TIOBITPSHUX JIiHISAX, TOOTO MepeBe3eHHsI mMa-
CaXHMPIB MOXJIMBE JIMIIE MDK paiioOHaMu, 1€ He
ICHy€ PSMHX PETYJSIPHUX TOBITPSIHUX CIIOJyYEHB;
MOJBOTH JIO3BOJISIFOTHCS JIMIIE 3 TyMaHITapHUMHU
LIJISAMH Ta y BUMAKaX KpaitHhOi HEOOXIAHOCTI; BU-
KOHYIOTBCSI JIMIIE TACAXUPCBKI pedcH  Kiacy
«TaKci», He OLIBIIE MIECTH MICIh, Ta MAPIIPYT SKO-
TO BU3HAYAETHCS 3aMOBHHKOM; IIOJILOTH ITOBITpS-
HUX CYZEH, BCSI MICTKICTb SIKHX HAaiiMa€eTbCs OJHIEI0
0c00010 (Pi3MYHOIO0 YW IOPUIUYHOIO) Ui TIepeBe-
3€HHS CBOIX JIIOJE YU BaHTaXy; MK JIBOMa KOH-
KPETHUMH MyHKTAaMH BiANPaBJICHHS Ta MpU3HAYEH-
HsI MOXe OyTH 3/1iliCHEHO He OiIbIIe OJHOTO IOJIb-
oTy Ha micsnp (ct. 2) [12].

3riIHO 3 i€ YrOJ00 MOBITPSHUM CYIHAM, IO
3MIIACHIOIOTh HEPETYJISIPHI TIOBITPSIHI MEpeBe3eHHS,
HAQ/IA€ThCS TPaBO 3JIMCHIOBATH 3aBAaHTaXXCHHS Ta
BUBAaHTaXXCHHS Ha iX BIAMOBIAHUX TEPHUTOPISIX KO-

MEpIIIHHOTO 3aBaHTaXEHHS, TOOTO, (PAaKTHIHO, IIe €
MIPaBOM IT’ATOI «CBOOOIM». OMHIEIO 3 MPUYUH TI0-
SBH i€l yromm OyJO0 HamaraHHS €BPOTEHCHKHX
KpaiH BIIMIHUTH [OBTY TPOILEXYpPy OTpUMaHHSI
JI03BOJIY Ha HEPETYJISIPHI OJIbOTH.

OpHak 11e He €auHa 0araTOCTOPOHHS YroAa Mpo
TIOBITPSIHI CHOJYYEHHS, MPEIMET SIKOi 0OMEKY€ETh-
Csl HEperyJspHUMH KOMEPLIMHUMH TOJIbOTAMHU.
Hanmpuxman, 13 6epesnss 1971 poky uineHamu
Acomiamii  gepxkaB  [liBmenHo-CxigHoi — Asii
(ACEAH), B sky Bxomarh Iumonesis, Manaiizis,
Cinramyp, Tainana ta ®@ininminug, Oyma mianucana
0araToCTOPOHHS yroja Mpo KOMEPIIiiHI mIpaBa 3a
HEPEryJIsipHUX TIOBITPSHUX IEPEBE3CHb, SIKa 3HsIA
0oOMeKeHHsI Ha HeperyJsipHi CHONyYeHHS B I[bOMY
peTioHi.

BucnoBku. OTxe, ITOCTYN A0 PUHKY MOBITPS-
HUX TIEpEBE3CHD € HAHOUTBII BAKIIMBUM CIIEMEHTOM
CHUCTEMH DPETYJIIOBaHHS MIXHAPOIHOTO IMOBITPSIHO-
ro Tpancnopty. Ilo
aBianepeBi3HUKIB, TO JJS HUX JOCTYN A0 PUHKY

CTOCYETBCS ~ KOHKPETHO
MOBITPSIHUX TIEPEeBE3eHb MOJATaE B XapakTepi Ta
CTYIICHI OCHOBHHUX TIpaB, sIKI HAaJIAIOThCS BiJIIOBiJI-
HUM TPaBOMOYHHM OpPTaHOM 1HO3EMHOI JEpKaBH.
Po3pi3HAIOTE TpH CKIQMOBI TaKOrO JOCTYMY:
KOMEPIIilHI, MapIIPyTHI Ta €KCIUTyaTaIliiiHi mpasa.
OcranHi JABI CKJIa0OBI HEPO3PUBHO IIOB’S3aHI 3
KOMEPIIHHUMHU TIPaBaMH, SIKi BiirpaloTh TOJOBHY
pois TIpH JiGepanizamii MiXXHapOIHUX TOBITPSHUX
nepeBe3eHb Ta, B CHIIy CBOE IPUPOIH, CTAHOBIIATH
TOJIOBHY CKJIQJIOBY JOCTYIly J0 PHHKY. AJDke 0Oe3
HaJaHHS  KOMEpUIHWX TpaB  BHKOPUCTAHHS
MapIIpyTHUX Ta eKCIUTyaTalliiHUX MpaB HE € MOXK-
JIMBUM.
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The purpose of the article is to find ways to solve the problems of ensuring the commercial rights of
aviation enterprises from the standpoint of the organizational, legal and economic component of the
enterprise, to outline models for ensuring compliance with commercial rights in the activities of aviation
enterprises, to develop a universal model for ensuring "freedom of air" in the activities of aviation
enterprises during cargo transportation. Research methods: the basis of the scientific article is scientific
methods and principles inherent in both the general theory of law and the science of international law with
its specific features. In particular, comparative-legal, logical-legal and formal-legal research methods were
used. Results: applied principles of economic activity of air carriers from the standpoint of norms of
international air law have been formed. Ways of liberalizing access to the air transportation market and
ensuring the economic viability of air carriers are outlined. International normative acts regarding the
problems of legal provision of "freedom of the air" from the point of view of air transportation have been
analyzed. It is claimed that there is a connection between the degree of liberalization and the economic
efficiency of the aviation enterprise. For Ukraine, it is important to determine the optimal legal forms and
mechanisms for the liberalization of access to the international air transport market in general, as well as to
the EU air transport market. Discussion: the Chicago Convention and ICAO documents establish rules and
procedures for the use of "air freedom™ in commercial air transport. The legal provision of commercial
rights to freedom of air transport is not limited to the norms of international law, but is also carried out at
the level of decisions of competent state bodies and by concluding bilateral or regional agreements. There
has been an ambiguous practice of applying ICAO norms regarding the commercial use of air transportation
under the rules of "freedom of the air".

Key words: liberalization; "freedom of the air"; air transportation; commercial rights; airlines.
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Mema: npoananizysamu cyyacHuti cmat npoonem ymunizayii noobymosux 8ioxoodie ¢ Yxpaini ma ceimi,
BU3HAYUMU OCHOBHI NPUYUHU X GUHUKHEHHA mMa 3anponowyeamu wiaaxu eupiwenus. Memoou
00cnidycenna. y pobomi GUKOPUCAHO 3A2ANIbHOHAYKOGI mMa CHeyianbHi Memoou 00CHIONCEHHs, 30KpeMda.
OianeKmuyHul, ICMopuyHUL, 102iYHULl, CUCTeMHULl NiOX00U, Memoou aHaunisy ma cummesy, iHOYKyii ma
0e0yKyii, NopiBHANbHO-Npasosull memoo. Pezynomamu:. cmamms SUCEIMAIOE AKMYANbHI NUMAHHA
npagosoco pe2yno8anHs ymuunizayii nodymogux 6i0xodie ax 6 Ykpaini, max i 6 IHwuUXx Kpainax ceimy.
Busnaueno ocnoeni npuuunu euHUKHenHA NpoOIeM 3 YMULI3ayicio 6i0X00i6 ma 3anponoHO8AHO WINAXU iX
NOOONAHHS WIAXOM 800CKOHANEHHS 3aKOHO0ABCEA, 6NPOBAOIICEHHS HOGIMHIX MEXHON02I nepepobKy ma
niosuweH s pieHs eKono2iuHOoI ceidomocmi epomadstn. QbzoeopenHa. npobiema ymunizayii nooymoeux
8i0X00i8 € 00HIEI0 3 HAUDINLUL 20CMPUX eKOJOSTUHUX NPobieM cydacHocmi. 30inbueHHs: 00CA2i8 YMBOpeHHs
8i0X00i8 6HACHIOOK 3POCMAHHS DIGHS CNONCUBAHHA Ma YpOawnizayii, HeOoCmamuill pieeHb nepepodOKU ma
NOBMOPHO20 BUKOPUCTIAHHA PECypCi8, a MaKodic HeepexmueHe 3aKOHOOA8Ue pe2ynosanus vy yiti cgepi
npu3e00sms 00 3a0pYOHeHHS . 006K MA He2AMmu8HO20 NIU8y Ha 300po8 s MOuHU. Jocniodxcents yiei
npooremamuxy ma NOWYK WIAXie il 6UpiuenHs € Ha036UYAIHO BANCIUGUM 3A80AHHAM AK 011 YKpainu, max
i 07151 8Cb0O2O CBIMOBO2O CHIBMOBAPUCEA.

Knrouosi cnosa: ymunizayis nooymoeux 6i0xo0ie; nepepobka 8i0xodie; po30iibHe 30upanhs 8i0x00is;
3a0pyOHeHHs HABKOIUWHBO2O CepedosUd; BUCHAINCEHHA NPUPOOHUX pecypcie; 2lobanbie NOMenuinHA,
YNPAGNIHHA GI0X00AMU; 3AKOHOOA8Ye Pe2yN08AHHS; THHPACMPYKMYPA NOBOONCEHHS 3 8I0X00AMU; HOBIMHI
MEeXHON02IL nepepoOKU; eKON02IUHA CBIOOMICb; aHaepobHe 30P00NCYBAHHS;, CMIMMECNANIOEANbHI 3A600U,;
OpeaniyHi  6i0xo0u; 0ioeasz; KOMNOCM; OepPHCABHO-NPUBATNHE HAPMHEPCMBO; eKOHOMIYHI CMUMYIU,
eKON02IUHA 0CBIMA; 2POMAOCHKI HIYiamusu.

IHocTanoBka mnpodieMu Ta ii aKTYaJbHICTh.
CTpiMKHH PO3BUTOK TMPOMHCIOBOCTI, CUTBCHKOTO

mudpa, 3a mnporaozamu, 10 2050 poxy wmoxe
3poctu g0 3.4 mapa ToHH [1]. B VYkpaimi y

rOCIIOIapCTBa, 3POCTaHHS PIBHSA CIIOXKHBAHHS Ta
ypbanizarii B npyriii mojgopuHi XX — Ha TOYaTKY
XXI cTonmiTh TPU3BENH JO 3HAYHOTO 30UTBIIECHHS
00CsTiB YTBOpPEHHs! pizHOMaHITHUX BigxoniB. Ce-
pea HUX OJHE 3 YULIBHUX MICIb IMOCIIAITh MO0Y-
TOBI BIJIXOJIU, SIKI YTBOPIOIOTHCSL y TIPOIIEC] KHT-
TEMISIIBHOCTI JIIOAUHU. 3a naHuMu CBITOBOTO OaH-
Ky, y CBITI WIOPIYHO YTBOPIOETHCA OJHU3BKO
2,1 MiIpi TOHH TBEPAMX MOOYTOBUX BIAXOMIB, 1 IS

2020 poui 6y10 yTBOpeHO OIM3BKO 53 MIH M 110-
OyTOBHX BIJIXOJIB, 1110 Maibke Ha 28% Oijblie, HIK
y 2010 pori [2]. HeBupireHow mpo0iieMOr0 3aJiu-
NIA€ThCS TMTUTAHHS HAJIGKHOI yTHIII3aIlii TOOYTOBUX
BigxomiB. Jlume Omu3bko 20% BIAXOMIB Yy CBITI
30MPAETHCS Ta MEPEPOOISETHCS HATIGKHUM YHHOM,
peliTa moTparuise Ha 3Baiuia abo crnamoerses [3].
B VYkpaini cuTyallis € Iie Tipiiol — 3a JaHuMH
MinicTepcTBa 3aXUCTY JOBKULISA Ta MIPUPOJIHUX pe-
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cypciB Ykpainn, y 2020 pomi smmie 01u3pko 6,7%
moOyTOBUX BIIXOMIB OylO CIIPSIMOBAHO Ha TEpe-
poOky Ta yrmimizamito [4]. A 3 MOMEHTY BTOPTHEHHS
KpalHH-arpecopa, 3TiIHO OTPUMAaHHX JAHHX B
HaceleHWX IMyHKTax Ykpaimm 3a 2022 pik,
yTBOpUIOCh Maiike 39 maH. M® moOyTOBUX Bif-
XOJIiB, 200 MOHaJa 7 MITH. TOH, SIKi 3aXOPOHIOIOTHCS
Ha 5,7 TUC. CMITTE3BAIMII 1 HOJITOHIB 3araJbHOIO
ioniero Maibke 8 tuc. ra. Came craH cdepu mo-
BOJKEHHS 3 IOOYTOBMMH BifXxoJlaMu B YKpaiHi Oy-
JIO TIPOaHAJi30BAaHO HAa OCHOBI JaHUX, HaJaHUX
o0nMacHMMHM BIHCHKOBHUMH ajMiHICTpaIisMu 0e3
ypaxyBaHHS BIJIOMOCTEH IIOJI0 TUMYACOBO OKYIIO-
BaHUX TEPHUTOPiH, a TAKOXK OUIBIIOCTI CXiAHUX Ta
yepes
BIMICHKOBY arpeciro 3 OOKy pociiichkoi (hemeparrii
HE MaJli MOXXJIMBOCTI HaJaTH NOBHY iH(opMaIlio

MiBJCHHUX  perioHiB  YKpaiHum,  sKi

IOA0 CTaTUCTUYHUX JaHUX Y Wil cdepi, OCKUTbKH
YacTUHA TEPUTOPiH Oyna JesKkuil 4ac OKYNOBaHOIO
a0o X 1 Hapasi 3alMIIA€ThCS OKYIOBAaHOK YU Ta-
KO0, Ha TEpUTOPii AKO1 BeAyThcs OOMOBI Ail, uepes
mo 30ip JaHMX Ha LUX TEPUTOPISAX € HEMOXKIH-
BuM [5]. TlopiBusiHO 3 2022 pokom, y 2023 pomi
MoOYTOBUX BIAXOMIB 30UIBIIMIOCH. 3TiTHO OTpPH-
MaHHUX JAHMX B HACEICHMX IIyHKTax YKpaiHM 3a
2023 pik yTBOpWIOCH MOHAA 44 MIIH. M° TOOYTOBUX
BimxomaiB, abo moHaxm 9 MIIH. TOH, SIKi 3aX0po-
HIOIOTBCS Ha 5,6 THUC. CMITTE3BAIMIL] 1 ITOIITOHIB 3a-
rajpHO0 InIomero mnoHan 12 tuc. ra. OcoOiauBo,
o0csT OyiBeTHHOTO CMITTSI, CATHYB Maibke 450 tuc
TOHH, 3a Ii pokH BiitHU. Pociiickku cumm 3pyi-
HyBanu Oinbie 60 TUCSY 00’ €KTiB, BHACIIIOK YOTO
YTBOPEHOI'O, TaK 3BAaHOTO «BIHCHKOBOTO CMITTS»,
SIKE IIKOIUTh eKoJIoTii [6].

CaMe HeHaJe)XHA YTHII3allis MOOYTOBUX Bif-
XOZIB MPU3BOAUTH 10 3a0pyIHEHHS HABKOJIMIIHBO-
r0 IPUPOIHOTO CEPENOBHUINA, HETATUBHOI'O BIUIUBY
Ha 3/I0pOB’S JIOJCH, BUCHAXEHHS NPUPOIHUX pe-
CypCiB, TTI00aIBHOTO MOTEILTIHHS TOIIO. TOMYy TH-
TaHHS e(EeKTUBHOTO YNPaBJIIHHS BIIXOAaMHU Ta iX
HaJIeKHOI yTumizauii HaOyBae Bce OLNBLIOT aKTy-
QIBHOCTI y CBiTI Ta TOTpeOye HEBIIKIAIHOTO
BUPILLIEHHS.

AHaJi3 pociaimxeHb i myOsikaniii 3 mpoodJie-
M. [Ipobaemamu yTuitizaiii HOOYTOBHX BiJIXOZiB,
iX MpaBOBOTO pPEryyiOBaHHsS Ta BIUIMBY HA HaBKO-
JIMIITHE CEPEIOBUIIE 3aliMaKCs TaKi BITYM3HSIHI Ta
3apyOixHi BueHi, sk [.Bbamok, B. Bparinenp,

A. Bakyrerxo, I'. Buroseska, C. Bixpos, O. Viublevska-Rybak,
H. JTyOosiy, €. Kiprormra, P. Kosarm, JIL. Merex,
1O, Hikoreriko, O. Coimmnawid, A. CrerareHko, C. XapiukoB,
I. Xomko, M. Xwmpuescsiui, JL [uOyrs, Daskalopoulos,
J.Klemes, P. Kovacevic ta 0araTto 1HIIHX.

Hespaxkaroun Ha 3HAYHY KUTBKICTH JOCIIJIKCHb
y uwid cdepi, nUTAaHHA yTWIi3alii MOOYTOBHX
BIIXOIB TOTPEOYIOTHh IONAJBIIOT0 BHBUCHHS 3
OTJISly Ha JUHAMIYHUN PO3BUTOK CYCHUIBHHUX
BiJTHOCMH y Wil cdepi, BUHUKHEHHS HOBHUX
TEXHOJIOTi mepepoOKy BiIXOAiB, 3MiHM 3aKOHO-
JIaBCTBA TOIIIO.

Mera cTaTTi onATae y HOCTiIKEHHI Cy4acHOTO
CTaHy mpoOJieM yTumi3allil moOyTOBHX BiIXOMIB B
VYkpaiHi Ta CBiTI, a TaKoX BH3HAYUTH 1 MpO-
aHaJi3yBaTH OCHOBHI MPUYMHYU X BUHUKHEHHSI.

Bukiaa ocHOBHOTO MaTepiasy M0CTiTKeHHS.
3rigno i3 3akoHoM Ykpainu «[Ipo ynpaBiiHHS Bif-
X0JlaMHu», TMOOYTOBI BiIXOAW — 3MillaHi Ta/abo
PO3AUIBLHO 3i10paHi BiAXOIU BiJl JIOMOTOCIIOIAPCTB,
BKJIIOUAIOYM BIJXOMW Mamnepy, KapTOHY, CKJIa, Iuia-
CTUKY, JCPCBUHM, TECKCTUIIO, METaly, YIaKOBKH,
010BiIXOM, BIAXOJH CIICKTPUYHOTO Ta CJICKTPOH-
HOro OOJIaJ{HaHHSI, BIAXOMM Oarapeil Ta aKymyJs-
TOpiB, HEOE3MEUHI BIAXOMW Yy CKJIaai MoOyTOBHUX,
BEJTMKOTA0APUTHI Ta PEMOHTHI BIIXOMH, a TaKOXK
3MimaHi Ta/abo po3aiIBHO 3i0paHi BiAXOMU 3 1HIINX
JOKepe, SKIIO I BiIXoAw MOAiOHI 3a CBOIM CKIia-
oM 10 BiaxoniB momorocronapcts [5]. o Hux
HaJIeXarTh:

- XapuoBi BiAXOAW — BIIXOIM POCIUHHOTO Ta
TBAPUHHOTO TOXOJPKEHHS, 10 YTBOPIOIOTHCS I
Yyac MPUTOTYBaHHS 1Ki YU CMOXHBAaHHS TPOIYKTIB
Xap4yBaHHS;

- [lanepoBi Bigxoau — BiIXOAHW JPYKOBAaHHUX BH-
JlaHb, TOCIMOJAPCHKHUX 3alKMCHUKIB, YMAKOBKH Ta
IHIIMX BUPOOIB 3 marepy i KapToHY;

- [lomiMepHi BigXoau — BiIXOIH YIIAKOBKH, IJia-
CTUKOBUX IUISIIOK, OJTHOPAa30BOTO MOCY/TY TOIIIO;

- Bigxonu ckina — BIAXOOM IUIALIOK, OAaHOK,
BiKOH, JI3epKaJ TOIIIO;

- TexcTUIBHI BiIXOIM — BIIXOJU OJATY, iHIIIOTO
JIOMAIITHBOI'0 TEKCTHIIIO;

- MeTarneBi BiXxoAW — BIiIXOIH XEPCTSIHUX Oa-
HOK, METaJICBOT0 TIOCY 1y, APOTIB, LBIXIB TOIIO;

- EnekTpoHHI BiAXOIM — HEMpPALOKYl YU 3a-
cTapiai eJIeKTPOHHI MPUCTPOI, MpUIaad, €IeMEHTH
JKUBJICHHS TOIIIO;
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- depeBHi Bigxoau — Bigxonu MeOuiB, Oy/TiBeTh-
HHX MaTepiajliB, TapH, IPOB TOIIIO;

- HeGe3neuni moOyTOBI BiAXOAW — 3alUIIKH
XIMIYHUX pedoBHH, (HapO, JaKiB, JaMITOUOK.

[Ipranan 3pocTaHHs 00CSTIB YTBOPEHHS MOOY-
ToBUX BigxoxdiB: 1. YpoOauizamis. Y 2018 pomi
piBeHb ypOanizawii y cBiti gocsr 55,3% i, 3a mpo-
rHo3amu, A0 2050 poky 3pocte no0 68% [6]. Kon-
LIEHTpAIlisl BEJIMKOI KUIBKOCTI HACEICHHS Ha
BiJIHOCHO HEBEJIMKUX TEPHUTOPISAX MICT MPHU3BOIUTH
JI0O YTBOPEHHS BEIUYE3HHX OOCATIB BIIXOIIB.
2. 3pocTaHHs piBHS CIIOKMBaHHSA. 3a OCTaHHI JIecs-
TWIITTS 3HAYHO 3POCIH OOCSTH BUPOOHUIITBA Ta
CIIO)KUBAHHS TOBapiB, OCOOJIMBO THX, IO PO3Paxo-
BaHI Ha OJIHOPA30BE BUKOPUCTaHHS. BiamosimgHo,
30UMBIIMINCS W OOCATH YTBOPEHHS BiJIXOJiB
OJIHOPA30BOTO nocyay  TOMIO.
3. Henocrarthiit piBeHs nepepoOku Biaxomis. Jlume

YIIaKOBKH,

osm3bko 20% BIAXOMIB y CBITI 30MpalOThCS Ta Tie-
PEPOOIIAIOTECSA Hall)KHUM YMHOM. Perira morpar-
JISi€ Ha 3BaJIMIIA a00 CIAOETHCS HEHAICKHUM YH-
HOM [3].
yhnpaBiiHHS Bigxomamu. B Oarathox kpaiHax Biz-

4. BincyTHicTh  €(DEeKTHBHOI CHCTEMH
CYTHI Ji€BI MEXaHi3MH PO3IIIBHOTO 30upaHHs,
COPTYBaHHS, IEPEPOOKH Ta yTUITI3aIlil PI3HUX BUJIIB
BimxoxiB. 5. Hu3pkwii piBeHb €KOJOTIYHOI CBiJO-
MOCTI HacelneHHs. bpak 3HaHb Ta HU3bKa MOTHBALS
TPOMAJISIH 10 PO3/IIIBHOTO 30MPaHHS Ta IIepepOOKH
BIJIXOIiB 3QJIMINIAETHCS BEIUKOIO ITPOOIIEMOFO.

Lli mpuyMHU TIPHU3BOIATH 10 HAKONMYEHHS Be-
JIUYE3HUX OOCSTIB BIIXOJIB Y HABKOJHUITHHOMY CE-
PEAOBHII, IO MOXKE MaTH KaTacTpodiuHi HACITIIKA
JUISL €KOCUCTEM 1 3710pOB’ Sl JIFOINHU.

ToMy HeHaie)XHE MOBOPKEHHS 3 IOOYTOBUMH
BIZIXOZaMH Ma€ HU3KY HETaTUBHHX EKOJIOT1YHHX,
€KOHOMIYHHUX Ta COLIAJIBHUX HACIIIKIB:

1. 3abpyaHeHHs] HaBKOJIMIIHBOTO CEPENOBHILA.
[loTparuisstHHS BiXOMIB JI0 TPYHTIB, BOJIOIM, aTMO-
cepHOro MOBITPsl MPU3BOJAUTE 0 AeTpajamii eKo-
cucTeM, 3HUIIEeHHS (iopu 1 payHu.

2. BucHaXeHHS TIpUPOJHHUX pecypciB. Bin-
CYTHICTh HAJIS)KHOTO PIiBHA NEpepoOKH BiAXOIiB
3YMOBIIIOE HEOOXiAHICTh BHIOOYTKY JOJATKOBUX
00CSIriB IPUPOIHUX PECYPCIB.

3. Briue Ha 310poB’st Jrojei. 3a0pyaHeHe Bi-
XOJIlaMH JIOBKIJUII HETaTUBHO BILUIMBA€E Ha 3I0POB’S
JOIed, MiJBUINYIOYM PH3UKH BUHHKHEHHS OHKO-
JIOT1YHUX, PECTiPATOPHUX Ta HITNX 3aXBOPIOBAHb.

4. ExoHOMIYHI1 BTpATH. HeedekxTrBHa
YTHIII3aMig BiAXOIB TPHU3BOIUTH A0 JOJATKOBHX
BATpPAaT Ha IX BUBE3GHHS Ta 3aXOPOHEHHS Ha
TMOJIITOHAX 1 3BAJTUINAX.

5. 'moGanbHi  KIMiMaTW4HI 3MiHA. ['HUTTSA Op-
TaHIYHHUX BiAXOZIB Ha 3BANUIIAX CYHPOBOIKYETHCS
BUJIIICHHSM TApHUKOBUX Ta3iB, 30KpeMa METaHy,
IO MOCHJIIOE TTI00abHe NOTETTiHHS.

Takum yuHOM, IpoOsIeMa yTHITi3alil moOyTOBUX
BIIXOJIB MOTpeO0y€e KOMILIEKCHOTO MigXoay o il
BUDILIICHHS Ha PI3HUX PIBHAX — 3aKOHOJABUOMY,
TEXHOJIOT1YHOMY, CKOHOMIYHOMY Ta COLlIaJbHOMY.

[IpaBoBe peryioBaHHS TIOBOKEHHS 3 Bijaxoja-
MU B YKpaiHi perymoerbcs 3aKOHOM YKpaiHu
«[Ipo ympaBniHHS BiAXoJamMu» Ta HHU3KOIO Mif3a-
KOHHUX HOPMAaTHBHO-TIPABOBUX aKTiB. 30KpeMa,
3aKOHOM BHM3HAQYAIOThCS 3arajilbHi BHMOTH JIO
yTHIi3alii Ta BUJAJICHHS BiIXOMIB, TOBHOBAKECHHS
OpraHiB BUKOHABYOI BJaJy Ta MiCIIEBOTO CaMOBpSI-
IyBaHHS y L cdepi Tomo. OKpeMi MUTaHHS pery-
JIIOIOTHCS CHeIiaIbHUMH 3aKoHaMU «[1po KHUTI0BO-
KOMYHaJIbHI mocinyrny», «[Ipo Onaroyctpiii Hacele-
HUX MYHKTIB» Ta iHIIUMH.

Ha BukoHaHHS 3aKOHOJABCTBA MPUMHATO HU3KY
MiJ3aKOHHUX aKTiB, 30Kkpema [lopsok BemeHHs
peectpy 00’€KTiB yTBOpPEeHHs, OOpOOJeHHA Ta
yrwmizanii Bigxoxis, [IpaBuna HamaHHS MOCTYyT 3
BUBE3CHHA TMOOYTOBUX  BiIXOAiB, MeTomuky
po3AUTEHOTO 30WMpaHHS TOOYTOBHX BIIXOMIB Ta
1HIITI.

[IpoTe, HE3BaXKarOUM Ha HASsIBHICTH MEBHOI HOP-
MaTHUBHO-TIPaBOBOi 0a3m, Jif0o4e 3aKOHOJABCTBO
Vkpainm y mii  cdepi  moci  moTpeOye
MOIAJBIIOTO BIOCKOHANIEHHS. Tak, eKcrepTd Bin-
3HAYAIOTh HEeOOXIIHICTh OLIBIIT YiTKOTO
PETYIIOBaHHS PO3IUIBHOTO 30WpaHHS BIiAXOIIB,
€KOHOMIYHUX BaKeIliB CTHMYIIIOBaHHSA iX mepepo0-
KU, 3aMpOBaKCHHS BIAIOBIAAJIBHOCTI
BUPOOHUKIB 32 YTWJII3aLlil0 BiAXOiB BJIACHOI MpO-
JTYKIIi1 TOIIO.

Slkmo 3BepHyTHCS O MIKXHApPOIHOTO JIOCBiIY
yTHiTi3anii moOyTOBUX BiAXOIB, TO CJiJ 3a3HAYUTH,
mo B eBpomnelchkux KpaiHax Ta CILIA 3ampo-
BaJDKEHO JI€BI CUCTEMU TOBOJKCHHS 3 ITOOYTOBHU-
MM BiIXOJaMH, SKi T03BOJISIFOTE 3a0€3II€YNUTH BHCO-
KHH PIBEHb iX MepepoOKH Ta MOBTOPHOTO BUKOPH-
CTaHHS peCcypciB.
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[lIBertist € CBITOBUM JiepOM 3 TEpepoOKH TIO-
OyToBHX BigXomiB — Omm3pko 99% BiOXOmiB TYT
CIPSAMOBYIOTBCSI Ha TepepoOKy abo CIaroIOTHCS
Ha Cy4YaCHHX CMITTECHATIOBAIFHUX 3aBOAAaX 3 BU-
pobrmmnTBOM eHeprii [7]. Cucrema pO3IiILHOTO
30UpaHHs, NMEepPepoOKH Ta CHATIOBAHHS BiIXOIIB B
il KpaiHi nie Bxe nonay 40 pokis.

Himeuunna mopoky nepepoOmnse 6mmzpko 70%
moOyToBUX BiaxoniB, me 29% CHamoeThcs Ha
CMITTECTIANIOBAJIbBHUX ~ 3aBOJAX 3 OTPUMaHHAM
eHeprii. BuBe3seHHs HemepepoOJieHHX BiAXOIB Ha
3BajIa TYT (DakTUYHO 3a0OpOHEHE, 3acTOCO-
BYETBCS PO3ILNBHUI 30ip pi3HUX BUAIB BIIXOMIB, a
TaKO)X BCTAHOBJIEHI BHCOKI €KOJIOTIYHI ITOJATKU Ta
300pu 3a ix 3axopoHeHHs [8].

CIIA nepepo0nstoTh 6au3bk0 25% mo0yTOBUX
BimxomiB. Jit0Th pi3HOMAHITHI MPOTPaMH PO3IiIb-
HOTO 30HMpaHHs, BIPOBAIKYETHCS CHCTEMA 3aX0PO-
HEHHS BIAXOMIB Ha CMITTECHATIOBAIILHUX 3aBOHAX
Ta 3BaJMINAX 3 BJIOBIIOBaHHsAM rasiB. Ha dene-
paibHOMY PiBHI Ta PiBHI LITATiB BXXKWUBAIOTHCS 3a-
XOAM ISl 320X0YCHHS IiJIPUEMCTB 10 CKOPOUEHHS
00CATiB BiIXO/IB Ta 30UIbLICHHS X epepoOku [9].

Snonist € mimepom y cdepi eHEpPreTHYHOI
yTumizanii BigxoaiB: 01m3pko 75% ix obcary crma-
JIOETHCS. Ha CMITTECTIAMIOBAIEHUX 3aBOJAX 3 OTPH-
MaHHsM eHeprii. Jlo 2035 poky IiaHyeTbes a0Be-
ctu 1ei mokaszHuk 10 80%. Kpim Toro, aie cucrema
po3aiTeHOTO 300py Ta TMEepepoOKH pPIi3HUX BHUIIB
BIJIXOJIIB, AJIs SIKOI BUKOPUCTOBYIOTHCS CHeEIliallbHI
6axu [10].

Takuii mOCBiZl pO3BMHEHHX KpaiH CBITY MOXe
OyTH KOpHUCHHUM JuId YKpaiHu y mpoueci pedop-
MYBaHHSI CUCTEMH TTOBOJKEHHS 3 MIOOYTOBUMU BijI-
XOJIaMH.

Came TOMy sl YCHIIIHOTO PO3B’SI3aHHS TPO-
Omemu yTmiizamii moOyTOBUX BiAXoXiB B YKpaiHi
HeOOXIi/THO 3MIHCHUTH KOMIUIEKC 3aXO/[iB Ha PiI3HUX
piBHSX, 30KpeMa:

1. YaockoHaeHHs] 3aKOHOJABUOTO PETyJIIOBaH-
HS:

- Buecenns 3min g0 3akony «lIlpo Bimxoam» Ta
MPUHHATTS HOBUX HOPMATHBHO-TIPABOBUX aKTiB
JUTSL BIIPOBAHKEHHS PO3IUIBHOTO 30MpaHHs, COPTY-
BaHHS Ta MepepoOKH Pi3HUX BUIIB BIJIXOIIB;
BIJIIOBIAAJILHOCTI

- 3anpoBaKeHHS BHPOO-

HUKIB 32 YTHJII3a1li10 BiIXO/IIB BJIACHOT MTPOAYKIIIi;

- Po3pobka eKOHOMIYHUX Ba)KENiB CTHMYIIO-
BaHHS HIiANPUEMCTB Ta HACEJICHHSA 10 CKOPOYCHHS
00cATIB YTBOPEHHS Ta MEPEPOOKH BiXO/IB.

2. [adpacTpykTypHi 3MiHH:

- ByniBHUITBO cydacHUX CMITTEnepepoOHUX Ta
CMITTECTIATIOBAILHUX 3aBO/IB;

- CTBOpEeHHSI MepexXi MyHKTIB 300py BTOPUHHOI

- OHOBJICHHS MAPKY CMITTEBO31B Ta KOHTEHHEPIB
JUTSL pO3/IUTEHOTO 30UPAHHS BiJIXO/IB.

3. BripoBai»keHHS! HOBITHIX TEXHOJIOT1H:

- Bukopuctanns ~ TexHomorii  aHaepoOHOTO
30pOMKYBaHHS Ui TepepoOKH OpraHiuHUX Bif-
XOJIiB 3 OTPUMAHHSAM 0iora3y Ta KOMIIOCTY;

- 3acToCyBaHHS MIpOJI3HUX Ta ra3ugikamiiHuX
TEXHOJIOTIH JTst 0€3MIeYHOT YTHITI3alli] TNIACTUKOBHX
Ta 1HIIUX BIAXOMIB.

4. TTigBUIIEHHS €KOJIOTIYHOI CBiJOMOCTI rpoMa-
JUSTH:

- [IpoBenenns  iHpOPMALIIHHO-TTPOCBITHUIIBKUX
KaMITaHIl 1010 BaKJIWBOCTI PO3/IBHOTO 30UpaH-
HS BIIXOJIB Ta 1X mepepoOKw;

- BripoBa/iykeHHsT €KOJIOTIYHOT OCBITH Y LIKOJAaX
Ta 3aKjaJax BUIIOI OCBITH,

- 3a0XOUeHHS TPOMAJCHKUX iHIIIaTUB y cdepi
MIOBOJKEHHS 3 BiIXOJaMHU.

5. @iHaHCOBa MIATPUMKA Ta 3alydeHHS iHBe-
CTHUILIHA:

- BuninenHst KomTiB 3 Iep>KaBHOTO Ta MiCIEBUX
Oro/pKeTiB Ha po30ymoBy HeoOXimHOI iH(pacTpyk-
TYpH TIOBOKEHHS 3 BIIXOAaMH;

- 3ajqy4yeHHs NpPUBAaTHUX IHBECTULIH, y TOMY
YHCIII Yepe3 MEeXaHi3MH JIep)KaBHO-IIPUBATHOTO
HapTHEPCTBA.

Jluire koMIUTIEKCHA peatizallis TAKUX 3aXOiB Ha
JIEpP’)KaBHOMY Ta MICIIEBOMY PIiBHSX MOXke 3a0e3re-
YUTHA BUPIMIEHHS TOCTPOI MPOOJIeMHr yTHITi3aIii To-
OyTOBHX BiIXOIiB B YKpaiHi.

Ockinbku, mnpoOiiema yTuimizalii MOOYTOBUX
BIIXOMIB € OJHI€I0 3 HAWUOUTBII  TOCTPUX
€KOJIOTIYHMX NpoOJIeM CydacHOCTI K B YKpaiHi,
Tak 1 y cBiri B uinomy. CrpiMKe 3pocTaHHA
0o0csTiB  yTBOpEHHA BiOXOHIB BHACHiIOK  yp-
OaHizallii, MiJBUIICHHS PiBHS CIIOKWBaHHS, HEIO-
CTaTHI TEMIH X MepepoOKH Ta BIICYTHICTH edek-
TUBHOI CHUCTEMHU TOBOJDKEHHS 3 BiJXOJaMH TPH3-
BOJISAITH JIO 3a0pyJHEHHS JOBKULIS, BHCHAKCHHS
MIPUPOJITHUX PECYPCIB, HETATUBHOTO BILUIMBY Ha 3]10-
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pOB’s MO Ta MOCHJICHHS TJIOOATBHUX KITIMaTHY-
HUX 3MiH.

B Vkpaini cutyaris i3 yTHIizamiero modyToBUX
BIIXOMIB € OCOOJIMBO KPUTHYHOIO — JIUIIE OJIM3HKO
6,7% BIIXOMIB CIPAMOBYETHCS Ha TEPEPOOKy, pe-
[ITa BUBO3UTHCS Ha 3BANMIIA Ta MOJITOHH, CTBO-
PIOIOYH cepiio3Hi exoJoriuni npodnemu. Ynnue 3a-
KOHOJIaBCTBO Y IMiil cdepi moTpedye iCTOTHOTO
BJOCKOHAJICHHS, 30KpeMa IIOJ0 3alpOBaKEHHS
PO3AUTLHOTO 30MpaHHS BiXOAIB, EKOHOMIYHOTO
CTUMYJIIOBaHHSA iX mepepoOKH, BiAMOBIAANbHOCTI
BUPOOHUKIB TOIIO.

Jnst yeminHoro po3B’si3aHHsl MpobjeMu Heoo-
XiIHO 3IIMCHUTH KOMIUIEKC 3aXOJliB Ha 3aKOHO-
JaBUOMY, iHPPACTPYKTYPHOMY, TEXHOJIOTIYHOMY Ta
cycniapHOMY piBHAX. CIliJi BIOCKOHAJIUTH HOpPMa-
TUBHO-TIPaBOBY 0a3y, po30yayBaTtu HEoOXimHy iH-
dpacTpyKkTypy IUia 30uUpaHHs, COPTYBaHHS Ta Tie-
pepoOKu BIIXO/IIB, 3aMpoBaIUTH HOBITHI
€KOJIOTIYHO Oe3meyHi TeXHOJNoril iX yTuIiizarii,
MIJBUIIATA  PiBEHb  €KOJIOTIYHOI  CBIIOMOCTI
IPOMaJISH Ta 3aJIyYUTH BIAMOBIIHI 1HBECTHUIIIHHI
pecypcen.

Bupimenns npobinemu yTuiizanii moOyTOBUX
BIIXOJIB MAa€ CTaTH TPIOPUTCTHUM 3aBIAHHSIM
€KOJIOTIYHOI TONITHKH Hamoi Jep)KaBH, ajpKe Bif
IIbOTO 3aJIEKHUTH 30€PEKEHHS CIIPUSATIMBOTO CTaHY
HaBKOJIMIIHBOTO ~ CEPeJOBHINA  Ta  3J0pOB’S
HUHIIIHBOTO 1 MaHOyTHIX TOKOJIHb YKpAiHIUB.
Jlumre cHiTbHUME 3YCHJUISIMH OpTaHIB Jep»KaBHOI
BNai, 6i3HECY Ta TPOMAITHCHKOTO CYCIIBCTBA MU
3MOXEMO MOOYAyBaTH JIi€BY Ta €()EeKTUBHY CHCTE-
MY TTOBO/DKECHHS 3 BiIX0AaMH B YKpaiHi.

Cnig 3ayBaKMTH, IO BaXJIHBY pOJIb Y
BUpINICHHI MPOOJIeMH HaJeXHOi yTHiizamii moly-
TOBHUX BiJIXOJIIB BiZIrpar0Th OPraHH MICIIEBOTO ca-
MOBPS/IyBaHHS, OCKUJIbKH caMe Ha HHX 3aKOHOJaB-
CTBOM TIOKJIQ/ICHO ITOBHOB)XEHHS 13 3IIHCHEHHS
3axofiB y cdepi MOBOMKEHHS 3 MOOYTOBUMH Bif-
XO0ZaMH Ha BIATIOBIIHUX TEPUTOPISX.

3rigao i3 3akoHoM Ykpainu «llpo ympaBiinHs
BiIXOJaMM», 0 TIOBHOBAaXEHb CLIBCHKUX, CEJHIL-
HUX, MICBKUX Paj y cdepi MOBOHKEHHS 3 Bigxoa-
MU HaJeKaTb:

- 3aTBEP/PKEHHS HOPM HajJaHHS TOCIYT 3 BUBE-
3€HHS TOOYTOBUX BiJIXO/IIB;

- 3aTBEPKEHHS MICIIEBUX IMIPOrpaM ITOBOJKCH-
HS 3 TOOYTOBHMH BiJTXOJaMH Ta KOHTPOJIIb 3a iX BHU-
KOHAHHSIM;

- BU3HAYCHHsSI HAa KOHKYPCHHX 3acajaX BHKO-
HAaBI[IB TTOCTYT 3 BUBE3EHHS MMOOYTOBHX BiAXOIIB;

- oprasi3ariisi 30upaHHs, 30epiraHas 1 BUAAICH-
Hs1 MOOYTOBHX BiIXOAIB HA TX TEPUTOPISIX;

- 3a0e3neyeHHs OyINiBHULTBA Ta YTPUMAaHHS
TMIOJIITOHIB TSl 3aXOPOHEHHS BIAXOJIB Ta 00JaJHa-
HHS MICIIb Y¥ 00’ €KTIB JUI PO3MIIIICHHSI BiIXOJIiB.

BinmoBigHi pimeHHS Ta 3aXOAM MICIIEBUX Op-
TaHiB BJIQJIM 3 peatizallii IuX TOBHOBAXCHb MAlOTh
BaYKJIMBE 3HAYCHHS IS HAJIArO/PKEHHS e()EeKTUBHOL
CHUCTEMH ITOBO/DKCHHS 3 TOOYTOBUMHU BiJXOJaMHU Ha
PiBHI KOHKPETHUX HACEIICHHUX MTyHKTIB.

30kpeMa, BOKIMBUM € 3a0€3MCUeHHS MOCTIHHO-
ro Ta Oe3nepeOiiHOr0 BHBE3CHHS MOOYTOBUX BiJI-
XOJIiB, po30ymoBa HeOoOXiaHOT iIHQPACTPYKTYpH s
ix pozminbHOTO 30MpaHHs, COPTYBaHHS, 30epiraHHs
Ta nepepoOku. BripoBakeHHS Ha MICIIEBOMY PiBHI
PO3AUILHOIO 30MpaHHs PI3HUX BHUIIB BiIXOIIB
COpUSITHME 3MEHIICHHIO O0CATIB 1X 3aXOpOHEHHS
Ta 3a0€3MCYCHHIO CUPOBHHOIO MiJIPUEMCTB 3 iX
nepepoOKH.

OxkpiM opraHizaiiiHuX 3axo0JliB, OpraHu Miclie-
BOTO CaMOBpSITyBaHHS MalOTh 3HAYHI BayKENi BIUIH-
BY Ha CHUTYaIlil0 13 YTHIII3aIi€l0 BiXOIB IIISIXOM
BCTAHOBJICHHS BIAMNOBIAHUX €KOHOMIYHUX CTH-
MyJIiB Yy BUTISAI MICHEBUX TNOJATKiB, 300piB Ta
MiIeT. 30KpeMa, MOXKE WTHCS TPO 3aMpOBaKEHHS
JTIOJIATKOBOTO 300py 32 3aXOPOHEHHS BiXOJIB, 3aB-
JIIKA 4OMY 3pOCT€ 3aiHTEPEeCOBaHICTh y iX mepe-
poOrii. HaTtoMicTe mignpuemMcTBa, 1m0 3/iHCHIOIOTh
nepepoOKy BiXOiB, MOKYTh THMYAacOBO 3BIIIbHS-
TUCSA BiJ CIUIATH IIEBHUX BUIIB MICIEBUX ITOJATKIB
Ta 300piB.

BaxinBoro € Takok poOOTa 3 HACENCHHSIM —
pO3’sICHEeHHSI HEOOXiTHOCTI PO3AUTFHOTO 30MpaHHs
BiJIXOJIiB, IPOBEICHHS IIPOCBITHUIILKAX KaMMaHiii 3
MiJBUIICHHS E€KOJIOTIYHOI CBiZIOMOCTI TPOMAJIsH.
EdextuBHUMEH  MOXYTh OyTH  3a0XOUyBajbHi
3aX0J JUISl MEIIKAHIIIB — 3HWKEHHS TapuQpiB 4u
HaJaHHA HIIUX MUTBT JJIS TUX, XTO aKTUBHO JOJY-
YaeThCs JI0 PO3AUTRHOTO 30MpaHHs BiaxomiB. Ta-
KAM 4YHHOM, KOMIUIEKCHI Ta CHCTEMHI 3aXxoau
MICIIEBUX OpIaHiB BJaJy 13 3aJly4CHHSIM IPOMaJCh-
KOCTI Ta MiJIPUEMHHUIIBKOIO CEKTOPY MOXKYTh CTa-
TH PYLIHHO CHUJIO0 ISl HAJIArOJKESHHS HAJICKHOT
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yTrinizamii moOyTOBHX BIOXOAIB Ha BIiATIOBITHUX
TEPUTOPISIX.

BaxnuBuM ¢akTOpoM YCHINIHOTO BUPIMIEHHS
mpobiieMu yTuiizaiii moOyTOBHX BIiIXOMIB € 3aiy-
YEeHHS A0 LbOTO MpPOLECy LIHUPOKUX BEPCTB Hace-
JICHHS Ta IMiJIBUIICHHS PiBHSI iX €KOJIOT1YHOI CBiJO-
MOCTI 1 KyJIbTYpH.

KnrodoBy pons y mpoMy MaroTh BiAirpaBaTH
TpOMaJCbKi MPHPOAOOXOPOHHI OpraHizamii, sKi
MOYTh BHCTYMAaTH iHIIaTOpaMy Pi3HOMaHITHHUX
EKOJIOTIYHUX  OCBITHIX TPOEKTIB Ta  aKIii,
COpSMOBaHMX Ha  PO3’SICHEHHS  Ba)KIMBOCTI
pO3IiNBHOTO 30MpaHHS Ta MEPEepoOKH BiAXOIB.
Bonu Takox MOXYTh 3AIHCHIOBATH TPOMAJICHKUMA
KOHTPOJIb 332 JOTPUMAHHSIM BUMOT 3aKOHOJIABCTBA Yy
chepi

BUMAJIKK MOPYIICHb 1 BXHUBATH 3aX0JAU 10 iX MpH-

MMOBOMKEHHS 3 BIOXOJAaMHU, BHSBJISTH
MMHHEHHS.

[ligBuiieHHs PiBHS EKOJOTIYHOI OCBITH Ta
KYJIETYpH HaceJleHHS B MUTAaHHAX yTWi3amii mooy-
TOBHUX BIIXOJIB Ma€ MOYMHATUCS 31 IIKIIBLHOI JIaBH.
BakiuBo 3ampoBajpKyBaTH  BiINOBIIHI  OCBITHI
MporpaMud Ta KypCH Yy 3aKiiafax 3arajibHOi ce-
PEAHBOI OCBITH, Jie IITH 3MOXYTh OIIAHOBYBaTH
MPaKTUYHI HABUYKU PO3MIIBHOTO 30MpaHHS Bif-
XO[IiB, JTI3HABATHUCS MPO MEpeBary ix mepepoOKu Ta
HeOe3MeKH, OB’ A3aHi 3 HeHAJIeXKHOI YTHITI3aIlIElO.
EdextuBHUM MOXe OyTH 3ampoBaKEHHS PO3IIiIb-
HOTrO 30MpaHHS pI3HWX BUIIB BiIXOAIB Oe3moce-
PEIHBO Y IKONAX.

Exonoriuna ocBiTa Mae TpOAOBXKYBAaTHUCA 1 y
BHMINMX HABYAJIBHMX 3aKjajax, Je€ MaroTh BUKIIAJa-
TUCS BIJTNOBIJIHI CHeIialli3oBaHi KypcH 3 TMHTaHb
YOpaBIiHHSA BiXOJaMH, HOBITHIX TEXHOJOTIH ix
MepepoOKH, 3aKOHOAABYOTO PETYJIOBAHHS TOIIIO.
e crpusiTiMe MiATOTOBII BUCOKOKBaTi(piKOBaHUX
(haxiBIliB, 3AaTHUX YCHIIIHO TMPAIfOBATH B IIiif
cepi.

BaxxuBy ponb y migBuieHHi 00i3HAHOCTI Tpo-
MaJsH 3 TNWTaHb YTWIi3allii BIIXOMIB MOXYTh
BiZirpaBatu 3acobu MacoBoi iHpopmarii — Teneda-
YeHHsl, npeca, iHTepHeT-BuAaHHs. llyOmikamii, Te-
Jie- Ta pajaiorniepenadi Ha IO TEMATHKy MarOTh HE
mume iHpopMmyBaTtH Hpo Macmradbu npobieMu Ta
CIoco0u 11 TIOJI0TaHHS, a  MOTHBYBATH JIFOJIEH 10
MPAKTUYHUX Tl Y IIbOMY HAIPSIMKY.

OxpiM TOrO, JAOIIIBHO O1JIBII aKTHBHO 3aJ1y4aTh
POMAJIChKICTh JI0 yd4acTi y po3poOiii Ta 0OroBo-

pEeHHI pillIeHb MICIIeBHX OpTaHiB BIaJH, SIKi CTOCY-
I0TBCS TIOBOJKEHHS 3 Bimxomamu. lle moxe BinOy-
BaTucs y (hopmi TpOMaJICBKUX CIIyXaHb, MISITBHOCTI
TPOMAJCFKUX paj TPH OpraHax MICIIEBOTO ca-
MOBPSIYyBaHHA TOINO. BpaxyBaHHA IyMKH TpoO-
MaJIChKOCTI JTO3BOJUTH MPUHAMATH OLTBII BUBAXKEHI,
e(eKTHBHI Ta CYCHUIBHO KOPHCHI DillICHHS y Wil
cepi.

Came mMpoKe 3almydeHHS IPOMAJCHKOCTI uepes
€KOJIOTIYHY OCBITY, MiJABHIICHHS O0I3HAHOCTI Ta
y4acTh y NPUHHATTI pillieHb € HaA3BUYAHHO BaXK-
JMBHUM acleKTOM BUPILICHHS MPOOJIEMH yTHITi3amii
noOyTOBUX BiAXoniB B YkpaiHi. Jlume 3a ymoBu
00’€lHaHHS 3yCWJIb Biaju, Oi3HECYy Ta aKTUBHOI
TPOMAJICHKOCTI MOKJIMBO JOCSTTH BaroMuX IO3H-
TUBHHX 3pPYyIICHb Yy [bOMY MUTaHHI.

Crij BiIMITUTH, 10 3HAYHY POJb y HaJaroj-
JKEHHI HaJIe)KHOT yTHIIi3aIii HOOyTOBUX BiIXOIIB B
VYkpaiHi Ma€e TakoX BiZlirpaBaTH MPUBAaTHUI Oi3HEC.
CaMe TIiINPUEMHUIBKUN CEKTOP MOXKE CTaTH
PYLIIHOIO CHIJIOIO U BIPOBAKCHHS 1HHOBAIil-
HUX TEXHOJIOTiH nepepoOKu Ta yTHii3alii BiIX0/diB,
HaJIaHHS BIJIIOBIIHUX MOCIYT Y IIi# chepi.

Ha cporomni B VYkpaiHi Bke Ail0OTh IpUBATHI
KOMIIaHil, 10 3afiMar0ThCsl COPTYBAHHAM Ta Iepe-
POOKOIO pi3HHUX BUIIB BTOPUHHOI CHPOBUHH (MaKy-
JaTypH, TUIACTUKY, MeTaliB Tomio). [Ipore mans mo-
KPUTTS BEJIMYE3HUX MOTPed B yTHITi3amii BiIXOiB
HEOOXiTHO CTBOPEHHS BEJHKUX TMOTYXHOCTEH i3
3aCTOCYBaHHSIM HalCydJaCHIIIAX TEXHOIOT1H.

[lepcriekTHBHUMU €  TEXHOJOTIi  TEepMIYHOI
yTHiTi3amii BiXO/iB, 30KpeMa CMITTECHATOBAIBHI
3aBOJIM 3 BUPOOHWIITBOM eHeprii. BoHu mo3Bois-
I0Tb 3HAYHO CKOPOTHUTH OOCSITH BUAAJCHHS BiJl-
XOJIiB Ha TOJITOHH, 3HU3UBIIYU TPH 1[LOMY HaBaH-
TaxxeHHss Ha goBkiunia. [loOymoBa cydacHHMX
CMITTECTIAFOBAIBHUX KOMILIEKCIB MOTJIa OM CTaTh
BUTIIHUM 1HBECTHIIHHUM TIPOEKTOM JUIS TIPUBAT-
HUX MiANPHEMCTB, NOTEHUIHHO 32 y4acTi JepKaBH
Ha YMOBax Jep:KaBHO-TIPUBATHOTO MapTHEPCTBA.

He meHm BaxknMBe 3HaUYCHHSI MAIOTh TEXHOJIOTI]
aHaepoOHOTO 30pOKYBaHHS OpraHiYHUX BiIXOMiB
13 BUpOOHHULTBOM Oiorasy Ta Kommocty. BcraHos-
JICHHS BiJMOBIIHUX OlOYCTAaHOBOK JO3BOJWIIO 0O
YTUII3yBaTH 3HAYHY YacTKy MOOYTOBHX BIJIXOJIIB,
MIEPETBOPIOIOYN 1X Ha KOPHUCHI MPOJYKTH — €KO-
JIOTIYHO YKCTe OIOMaIMBO Ta JOOPUBO.
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BucnoBku. Otxe, nmpoOnema yrumizarnii mooy-
TOBHX BIIXOJIIB € OJTHIEIO 3 HAWOIIBIIT TOCTPHUX KO-
JOTIYHUX MPoOJIeM CydacHOCTI SK B YKpaiHi, Tak i
y cBiti B mimoMmy. CTpiMKe 3pocTaHHS 00CATIB
YTBOpPEHHS  BIAXOMIB  BHACIIOOK  ypOaHizarii,
TiIBUIIICHHS PiBHS CIIO’KUBAHHS, HEJOCTATHI TEMITH
iXx mepepoOKM Ta  BIACYTHICTH  €(QEKTHBHOI
CHCTEMH TOBO/UKEHHS 3 BiAXOJaMH TPHU3BOAATH
10 3a0pyAHEHHs JOBKIISL, BUCHAXKCHHS MPHPOJ-
HUX  pecypciB, HETaTHBHOTO  BIUIMBY  Ha
3JIOPOB’S JIFOJICH Ta MOCUJICHHS TII00ATFHUX KJTiMa-
TUYHHX 3MiH.

B Vxkpaini curyanis i3 yTumnizamiero moOyToOBUX
BIJIXOJIB € OCOOJIMBO KPUTHYHOKO — JIMIIE OJU3BKO
6,7% BIIXOJIB CIPSIMOBYETHCS Ha MEPEPOOKy, pe-
IITa BUBO3WTHCS Ha 3BANMIIA Ta MOJITOHH, CTBO-
PIOIOYH cepiio3Hi eKoJoriuHi mpodnemu. YnnHe 3a-
KOHOJIAaBCTBO y Mii cdepi moTpedye iCTOTHOTrO
BJOCKOHAJICHHS, 30KpeMa IOJ0 3alpOBaKEHHS
PO3AUILHOTO 30MpaHHS BiIXOIB, EKOHOMIYHOTO
CTHUMYJIIOBaHHs iX mepepoOKH, BiAMOBIAATBHOCTI
BUPOOHUKIB TOIIO.

Jnst yeminHoro po3B’si3aHHsl MpoOjeMu HeoO-
XiIHO 3IIMCHUTH KOMIUIEKC 3aXOJiB Ha 3aKOHO-
JaBUOMY, iHPPACTPYKTYPHOMY, TEXHOJIOTIYHOMY Ta
cycmimpHOMy  piBHsX.  Cmig  BIOCKOHAIUTH
HOPMAaTHBHO-TIPABOBY 0a3sy, po30yyBaTH
HeoOXimHy 1HGPACTPYKTypy AJs 30UpaHHS, COPTY-
BaHHA Ta TEpepoOKH BIIXOMIB, 3alpPOBAJUTH
HOBITHI €KOJIOTIYHO Oe3meuyHi TexXHOoIorii ix
YTHII3aMii, TiABUIMUTH PiBEHb E€KOJOTIYHOI CBiJO0-
MOCTI TPOMAaJisiH Ta 3aJy4HTH BIAMOBITHI iHBe-
CTHIIIIHI peCypCH.

Bupimenns npobnemu yTmiizamii moOyTOBHX
BIIXOJIB Ma€ CTaTH TPIOPUTETHUM 3aBJIAHHSIM
€KOJIOTIYHOI TONITHKH Hamoi Jep)kKaBH, ajpKe Bix
[LOTO 3ATCKHUTh 30CPEIKEHHS CIPUATIUBOIO CTAHY
HABKOJIMIIHBOTO  CEPEJIOBUINA  Ta  370pOB’S
HUHIIIHBOTO 1 MaHOyTHIX TOKOJIiHb YKpaiHIIB.
Jlume CHUIBHUMHU 3YCHJUIAMHU opraHiB
nepkaBHOI Biaau, Oi3HECY Ta TPOMAASHCHKOTO
CYCHUIBCTBA MH 3MOXEMO NOOyAyBaTd [i€BYy Ta
e(eKTHBHY CHCTEMY IMOBOIKEHHA 3 BiIXOJaMH B
VYkpaiHi.
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Purpose: to analyze the current state of domestic waste disposal problems in Ukraine and the world, to
determine the main causes of their occurrence and to propose solutions. Research methods: the work uses
general scientific and special research methods, in particular: dialectical, historical, logical, systemic
approaches, methods of analysis and synthesis, induction and deduction, comparative legal method. Results:
the article highlights current issues of legal regulation of household waste disposal both in Ukraine and in
other countries of the world. The main causes of problems with waste disposal are identified and ways to
overcome them are proposed by improving the legislation, introducing the latest recycling technologies and
raising the level of environmental awareness of citizens. Discussion: the problem of disposal of household
waste is one of the most acute environmental problems of our time. The increase in the volume of waste
generation due to the growth of consumption and urbanization, the insufficient level of processing and reuse
of resources, as well as ineffective legislative regulation in this area lead to environmental pollution and a
negative impact on human health. Researching this problem and finding ways to solve it is an extremely
important task both for Ukraine and for the entire world community.

Key words: household waste disposal; waste processing; separate collection of waste; environmental
pollution; depletion of natural resources; global warming; waste management; legislative regulation; waste
management infrastructure; the latest recycling technologies; environmental awareness; anaerobic
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w000 YCYHeHHsI NpobOaeM 3acmoCy8aHHs Muposux y2o0 6 Ykpaiui. Obzoeopenna: [uckycis 6 damomy
00CHI0JICEHHI NPUCBAYEHAd AHANIZY PO MUPOBUX Y200 Yy KOHMEKCMi YKPAiHCbK020 3AKOHO0A8CMBA

WiAxu

THUUX.

ma NPaKmuky, d came GUPIUWeHHs 20CNO0APCLKUX CHOPI6 Hepe3 MUposi yeoou 6 YMOBAX YKPAiHCbKO20

bizHec-cepedosuya.

Knwuogi cnosa: muposa y200a; 20cnooapcovkull npoyec; 20Cno0apcubkull cyo; cnip, no3oe.

IHocTanoBka mpodaeMu Ta ii aKTYaJbHICTh.
CBiTOBE CIIIBTOBAPUCTBO BH3HAE  BAXKJIUBICTH
MUpY 1 CHpaBeIUIMBOCTI, SIK
onmuiei i3 17 winedd, BusHaueHo OpraHizalli€ro
00’ equannx Haiil qis 3a0e3mede s noaaibIlioro
CTaJIOr0 PO3BUTKY HAIIOrO CBiTY. 30Kpema, sk 3a-
sHaueHo B 2030 Agenda for Sustainable
Development, moTpiOHO JOKIAacTH 3YyCHIIb 3aUIs
JOCSITHEHHSI

3a0e3reueHHs

CIPaBeJIMBOTO  MHPHOTO  Ta
BIJIKDHTOI'O CYCHIBCTBA PIBHUX MOMIJIMBOCTEH
JUIS BCIX MUIAXOM BCeOIYHOI MiATPUMKH BEPXO-
BEHCTBA MpaBa i 3a0e3leueHHs] PiBHOTO JIOCTYITY
70 Cyy.

VY cydacHOMY II00aJbHOMY €KOHOMIYHOMY Ce-
penoBuml YKpaiHa Biflirpae akTUBHY POJIb SIK BaXK-
JIUBUH yYaCHMK MIKHAPOJHUX €KOHOMIYHHX BiJIHO-
cul. [Ipote, pa3oMm i3 3pOCTaHHSAM MIKHAPOIHOI
TOPTIBII Ta IHBECTHIII BUHUKAE ¥ TUTaHHS TOCIIO-

JAPChKUX KOH(QJIIKTIB, II0 BHUMArarmTh IIBHUIKOTO
Ta e(eKTUBHOT'O BUPIIICHHS.

VYkpaiHchbke 3aKOHOJABCTBO BH3HAE MUPOBI YToO-
U K OJMH 13 KJIFOUOBUX MEXaHI3MIB BHPIIICHHS
TOCTIOZIAPCHKHUX CIOPIB, aJalTyIud MiXHAPOIHI
cTaHaapTH Ta npakTuku. OcTaHHIM YacoM B YKpai-
Hi CIIOCTEPIraeThbesl 3pOCTaHHS 3alliKaBJICHOCTI y4a-
CHHKIB TOCIOJAPCHKUX BiTHOCHH y BHKOPHCTAaHHI
MDKHapOJIHOTO apOiTpaky Ta Mejiamii aius BHpi-
IICHHS CIIOPIB.

Amnani3z pociimkens i myoJikaniii 3 mpooJe-
MM, [IuTaHHs BUPILICHHS TOCIOAAPCHKUX CIIOPIB 3a
JIOTIOMOT O YKJIaJICHHSI MUPOBOI YTOAU MPUBEPHY-
JIO YUMaJ0 yBarm SK BITYM3HIHUX TaK 1
3apyOiKHMX HAYKOBIIIB, SIKI BXKE JIOBTUI Yac BEAYTh
JUCKYCIT 00 BHU3HAYEHHS FOPUIUYHOI MPHPOIU
Ta 3MICTY TaKOl YrOJH, JOCITIIKSHHS i1 MO3UTHBHHUX
Ta HEraTMBHHMX O3HAK, a TaKOXX BCTAHOBJICHHS
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repeBar Ta PHU3MKIB YKJIaIeHHS MHUPOBOi Yroiu B

iJIoMy TOIIIO. HocimkeHHsm JTAHOTO
NMUTaHHS ~ 3aiManmcsd  Taki ~ HAYKOBI  fK:
JI. ®egnasix, C. Oypca, €. Dypca, C.Iepbak,
C.Bacwiees, B. bersineni, T.O. I'opraienxko,
T.O. [Naciunmk, M.M. Ba6iii, A.B. fIHoBunbka
TOIIIO.

3 BpaxyBaHHSIM CYYacHOi CYJOBOi NPaKTHKH
HEOOXiZHO TMHOIIe JOCTITUTA Ta MpOaHaNi3yBaTH
POJb MUPOBHX YTOJ y KOHTEKCTI YKpaiHCHKOTO 3a-
KOHOJIaBCTBA Ta iX 3HAYEHHS ISl BUPILICHHS roc-
noJapceKkux cnopi. JOMiNBHO MpoaHami3yBaTH
(akTOpU yCIHmixXy Ta MUTAHHSA, 110 BUHUKAIOTH Iif
Yac yKJIaJaHHS MUPOBUX yroJl B YMOBaxX yKpaiHCh-
Koro Oi3Hec-cepenoBuIla. Takuii aHai3 T03BOJIUTh
Kpallle 3pO3yMiTH 3HAYCHHS Ta SPEKTUBHICTH MH-
POBHX YIrOJ Y BHPIIICHHI TOCHOJAPCHKUX KOH-
(ITKTIB Ta BU3HAYUTH IXHIO POJb y 3a0e3MeUYCHHI
CTaOUIBHOCTI.

Buknaa ocHoBHOro marepiajay H0cCTigKeHHSs.
Y cyuacHOMy CBITi, J¢ Oi3HECOBI KOH(JIIKTH Ta
CIOpU € HEOAMIHHOIO YaCTHHOIO KOPIOPATUBHOTO
KUTTS, BAKIMBO MaTh e()EeKTHUBHI MEXaHi3MU Bpe-
T'YJIIOBaHHS CylepedyoK 0e3 3ailyueHHs CYyJI0BUX 1H-
ctanmii. OJHUM 13 TaKMX MEXaHI3MIB € MHpOBa
yroza, sika mpezacTaBisie co0oro 3aci® AOCATHEHHS
KOMIIPOMICY Ta YHHKHEHHsI TPUBAJMX Ta BUTpAT-
HUX CYZOBHUX IPOLECIB.

3a3BUuaii, I MUPOBOIO YTOAOK0 MPHHHATO PO-
3YMITH JIOTOBIpHE Y3TO/DKEHHS MK CTOPOHAMHU
KOH(JIIKTY 3 METOI0 BHIIIeHHS cropy abo KOH-
¢baikTy mmsxoM kommpomicy. BoHa Moxke Oyt
YKJIaJieHa sIK Mepea MO4YaTKOM CyAOBOIO IPOLECy,
Tak i Ha OyIb-sIKOMY HOTro erarri, HaBiTh i Yac
posrmany crpasu cyaoM. OCHOBHa imes MHPOBOL
Yroau MOJISira€ B TOMY, 100 CTOPOHH CaMOCTiIHO
BHpINIyBaIH CBOi PO30i’KHOCTI, BPaXOBYIOUH iHTE-
pecH i moTpedu KOXKHOT 3 HHX.

[Iloo TeopeTHYHOTO BU3HAYCHHS MOHSTTS MU-
POBOT yroau €IMHOI AYMKH B HayKOBiH JiTepaTypi
He copmoBano. Sk Bkasye JI. deaunsik, MupoBa
yroja O3Havae yKjaJeHy CTOPOHAaMH i 3aTBepIpKe-
Hy CyJIOM YTOJdYy, BIJIMOBIAHO 10 SKOi MO3MBad i
BiJNOBiZjay UIIXOM B3a€EMHHX YCTYIOK JIKBIAYIOTb
MPaBOBUH CIIip, 0 BUHUK M HUMHU. [HIIOTO mMij-
xony  morpumyroTthcsi  C. @ypca, €. Dypca,
C. llepbak, siKi 3a3Ha4ar0Th, 110 MHPOBA yroja —
e JBOCTOPOHHS yroja MiX I03UBaYeM Ta

BiJIMIOBiTavueM, Il 4ac YKJIaJEHHS SKOi BOHU (ak-
TUYHO 3aHOBO BH3HAYalOTh CBOi IMIpaBa Ta
000B’SI3KM y CITIPHUX MPaBOBITHOCHHAX. 3a BU3HA-
yeHHsM B. bensiHeBuua, MupoBa yroma — ue JA0-
TOBip, IO YKJIATA€ThCS MK CTOPOHAMHU 3 METOIO
NPUIUHEHHS CIIOPY Ha YMOBaX, MOTOKEHUX HUMH.
Jana touka 30py migTpumana C. BacunbeBum,
SAKUI BH3HAYa€ MUPOBY YrOAYy SIK PO3MOPSAHUIBKY
IO CTOPIH IIOJI0 B3aEMHOTO BPETYIIIOBaHHS Ma-
TEpiaTbHO-NIPABOBOTO  CIIOPY, SAKHH BHHHK, Ha
B3a€EMOIIPUHHATHHUX yMoBax [1, ¢. 95].

i pi3Hi migxoam BimoOpaxarTh  Ppi3HO-
MaHITHICTb Yy PO3YMiHHI MHpPOBOi yromu Ta Mif-
KpECIIOIOTh CKJIAAHICTh I[bOTO MOHATTS. Bubip
KOHKPETHOTO ITiJIX0y MOXKE 3aJIeXKaTH BiJ] KOHTCK-
CTy CHUTYyallil Ta KOHKPETHUX MOTped CTOpiH y Bpe-
T'YJIFOBaHHI CIIOpY.

Takox BapTO 3a3HAYMTH, IO MOHSITTS MUPOBOI
yromd B ii Cy4acHOMY pO3yMiHHI BKIIOYEHO JI0
TekcTy ['ocmomapchkoro mporecyanrbHOro KOJEKCY
VYkpainu me y 2001 pomi Ha migcraBi 3akoHy
VYkpainu «[Ipo BHeceHHS 3MiH 70 ApOITpakHOTO
IIPOLECYaIbHOIO KOJIEKCY Ykpainu» Bif
21.06.01 p. Ne 2539-1I1. Coix 3a3Ha4YuWTH, IO YWH-
HUI KOJIEKC HE PO3KPUBAE MOHSTTSI MUPOBOI YrOJy,
X04a 3 HOTro TEeKCTY BOAYa€eThCs, MO i 3aBIaHHSIM €
JIOCSITHEHHS JIOMOBIIEHOCTI IO CYTi CIPHUX Ma-
TEpiabHO-IPABOBUX BHMOT, SIKi PO3IJISAAIOTHCS
cynom [1, c. 94].

3rigHo 3i ct. 192 [Nocnogapckkoro mporecyanb-
Horo kozaekcy Ykpainu (mami — I'TIK Ykpainn), mu-
pOBa yroja ykialaeTbCs CTOPOHAMH 3 METOIO Bpe-
T'YJIIOBaHHS CIOPY Ha MiZACTaBl B3aEMHUX ITOCTYIIOK
1 Mae CcTocyBaTHCs JHIIe TpaB Ta OOOB’SI3KIiB
CTOpiH. Y MHUPOBIHf Yrosi CTOpOHH MOXYTh BUHTH
3a MEXI IpeAMeTa CIIOpy 32 YMOBH, SIKIIO MHPOBa
yroja He HOPYILY€E MIPaB UM OXOPOHIOBAHMX 3aKO-
HOM iHTepeciB TpeTix ocib [2].

Xoua cam Konekc He Hajae BUYEPIHOTO OMHCY
MHUPOBOi YTro/iM, BKa3iBKa Ha JOCSTHEHHS JOMOBJIE-
HOCTI IO CYTi CHIpHHX MaTepialbHO-IPAaBOBHX BH-
MOT TOBOPHUTH IPO 30CEpEIDKEHHS yBark Ha OC-
HOBHIH MeTi IIbOrO MPOILECY: IOCATHEHHS 3TOJH
MIX CTOpPOHAMH MIOAO CYTi CIOpY, IO HepedyBae
Ha PO3TISIL CYIy.

IIpaBoBe BU3HAYEHHS MHUPOBOI YroJM B KOH-
TekcTi ['ocnofapchbKoro MporecyairbHOro KOACKCY
Ykpainu BKka3zye Ha ii 3Ha4eHHS SK 3ac00y MUPHOTO
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BPETYIIIOBaHHS KOH(]IIKTIB Y TOCTIOAAPCHKiH cdepi,
CTIPHSAIOYY 3MEHIICHHIO HABAaHTA)KEHHS Ha CyIW Ta
3a0€3MEYCHHIO OLIBIN MIBHAKOTO Ta €(EKTHBHOTO
BHPIMIEHHS CIIOPiB Mi’K CTOPOHAMHU.

Sk BXKe cramo 3po3yMmilio, y TOCIIOAapCHKii
MPaKTULI MUPOBa yroja € eeKTUBHUM 1HCTpPyMEH-
TOM BHpIIIEHHS TOCIOJAPCBKUX CIOPIB  MiX
MiANPUEMCTBAMH, YCTaHOBaMH, OpTraHi3alisIMHU Ta
IHIIMMK Cy0’€KTaMH rocrojapioBaHHi. Bona 1o3-
BOJISIE CTOPOHAM YHUKHYTH JOBIOTPUBAIUX 1 BUT-
pPaTHUX CYIOBHX MPOIECIB, IUISIXOM JOCSTHEHHS
KOMIIPOMICY Ta Y3TO/PKEHHS YMOB, SIKi BPaXOBYIOTb
iHTEepecu 000X CTOPIH.

3a rocmonapchKo-MpolecyaabHUM 3aKOHOaB-
CTBOM MHUPOBa yroja Moke OyTH yKJaJeHa Ha pi3-
HUX eTamax cIopy, Bij MepeanpouecyalbHUX nepe-
TOBOPIB JI0 BXKE PO3MIIHYTOTrO B cymi crnopy. Cto-
POHU MOXYTh CaMOCTIfHO BH3HAYUTH YMOBH MHU-
POBOI Yoy, BKJIFOUAIOYH BiJIIKOAYBaHHS 30UTKIB,
YMOBH I[TOCTaBOK, PO3PaxXyHKH Ta iHIII MTUTAHHS, IO
€ mpeaMeToM cropy [3, ¢. 82].

Tobro, yknagaHHs MHUpPOBOI yrogu B TOCIO-
JApCHKOMY TPOIIeCi Mae OUIbIIIE MepeBar MOpiBHS-
HO 3 MIPUHAHSATTSM CY/IOBOTO PillICHHS, OCKLIBKH LeH
MiJXiJT HaJa€ CTOPOHAM MOYIIMBICTh Y3IOJKYBaTH
BCi aCMeKTH CIpaBH, SKi MOTPeOYIOTh BHPIIICHHS,
TaKMM YHHOM, MO0 3aJOBOJBHUTH BCi CTOPOHM.
[Tpu 3aTBepKEeHHI MHUPOBOi Yroau CyJ BHKOHYE
KOHTpOJNIBHI  (QYyHKIiI, TepeBipstoun ii  Ha
BIJIMOBITHICTh 3aKOHOAABCTBY Ta BiJICYTHICTH TIO-
pyleHb npas iHmux oci6 [4, ¢. 1039].

Takox BaXIJIMBHM € Te, IO OIHIEI0 3 IepeBar
MHPOBOi yroAM B TOCHOAAPCHKiil MPaKTHI € MOX-
JUBICTh IBUAKOTO Ta e()EeKTHBHOTO BHPIIICHHS
criopy 0e3 3allydeHHs JIOJaTKOBUX PECYpCiB i BUT-
par. Kpim Toro, BoHa J03BOJIsIE CTOpOHAM 30eperTu
MApTHEPCHKI BITHOCUHM Ta YHUKHYTH HETaTHBHOTO
BILTUBY CHOPY Ha iXHi Oi3HEec-iHTepecH.

OnHak, BaXJIMBO NaM STaTH, L0 YKJIaJaHHS
MHUPOBOi yrogy TMOBHHHO OYyTH JOOPOBUIBHUM i
3MIACHIOBATUCS HA B3A€EMOBHIIIHMX YMOBAax JUIs
000X CTOpIH Ta BapTO YHHMKATH YKJIAIaHHS Yroau
mig THCKOM abo yMOB, IO CylepedaTb YHHHOMY
3aKOHOZJABCTBY YKpaiHU.

VY nmpakTuil TakoK ICHYIOTh BHIIAJIKH, KOJH MH-
poBa yroja MoXke OyTH BHKOPHCTaHa SIK CTpa-
TETiYHUNA IHCTPYMEHT JUIsl IOCATHEHHS! KOHKPETHHX

iJIeH, TaKuX SK 3HIKEHHS PH3UKY BTpaT abo To-
KpAaIIeHHS YMOB JIOTOBOPIB.

SIKIIO TOBOPUTH MPO TPOUEAYPY YKIAJCHHS
MHUPOBOI YTOJIM, TO BOHA MOXKe OyTH YKIaJeHa SK
II[OJI0 BCIX MO30BHUX BHUMOT, TaK 1 IIOA0 iX YacCTH-
HU, IPOT€ Ha MOMEHT 3aBEpPIICHHS CYJOBOTO IMpPO-
Ba/yKeHHA Mae OyTu 3a0esrneueHa MpaBoBa BU3HA-
YEHICTh 32 KOXXHOIO 3asBIICHOI0  MO30BHOIO
BUMOTOI0. TpeTi ocodu, 1m0 3asBISIOTh CAMOCTIHHI
BUMOTH Ha IPEIMET CIIOPY, MOXKYTh YKJIaJlaTH MHU-
POBY yrozy B Mexax MOJaHOTO HUMHU 1M030BY. [1po-
Kypop Ta Tperi oco0u, 10 HE 3asiBISAIOTh
CaMOCTIHHUX BUMOT Ha MPEIMET CIIOPY, HE MOXKYTh
BUCTYIIATH YIOJH,
NMpoTe BOHM He Mo30aBieHI mpaBa HAJaBaTH CyIy

CTOpOHAMU MHPOBOIL
MOSICHEHHSI Ta 3allepeyeHHs MiJ 4ac OOrOBOPEHHS
MUTaHHS PO MOJMIIMBICTH 3aTBEPKCHHS YKiaJe-
HOI CTOpOHamMu MHUPOBOi yroau. Sk BkazyBanocs
BUIIIE, METOI0 MHPOBOI YroJy € YCYHEHHS iCHYIO-
YOro B JIaHWH Yac CIOpY Ha MOTOPKEHUX CTOpPOHA-
MH YMOBax, i camMe NHUM Ma€ BW3HAuUaTHCA ii
amict [ 1, ¢. 95].

A.3rama 3a3Hayae JBi TPy YMOB MHPOBOI
yroau: 000B’s13K0BI (111010 YMOB, PO3MIpY 1 CTPOKIB
BUKOHAHHS 3000B’s3aHb) 1 (hakyJbTaTUBHI (IIPO
BIICTPOUKY ab0 pO3CTPOYKY BUKOHAHHA 30-
OOB’s3aHHS, YCTYNKY @paBa BHUMOIHM, BH3HAHHS
6opry a0o 3MeHIIEHHs HOro po3Mipy TOIo). YMo-
BA MHUPOBOI yroAH MarOTh OyTH BUKIAACHI YITKO U
HEJBO3HAYHO 3 TUM, OO0 HE BUHWKAJIO HESICHOCTI i
CropiB i3 MpUBOAY 11 3MICTy ITiJ{ YaC BHKOHAHHS.
I'ociopapcbkuii Cy He 3aTBEPAKYE MUPOBY Yroy,
SKIIO BOHA HE BIAIMOBiZa€ 3aKOHONABCTBY, ab0 3a
CBOIM 3MICTOM BOHA € TaKOl0, II0 HE MOXe OyTH
BUKOHAHA y BIAMOBITHOCTI 3 1i yMOBaMH, a00 SKIIIO
TakKa yrojla OCTaTO4YHO HE BHUPILIY€E CIIOPY UM MOXKeE
MPU3BECTH 10 BUHUKHEHHS HOBOro criopy. Muposa
yrozia He MOXKE BUPILIyBaTH NMUTAHHS NPO Ipasa i
000B’SI3KH CTOpiH, AKi MOXXYTb BUHUKHYTH B Maii-
OyTHBOMY, a TaKOXX CTOCYBAaTUCS NPaB i 000B’I3KiB
IHIIMX IOpUAMYHUX 4 (i3M4HUX Oci0, sKi He Oe-
PYTh ydacTi B cmpaBi abo, xo4ya iU OepyTb Taky
y4acTb, aje He € Y4YaCHMKAMH MHPOBOi YrOIu.
VYKinageHHs MHUPOBOi yrogu HEMOXIHMBE 1 B THX
BHUIIAJKaX, KOJM Ti YM 1HII BiJHOCHHN OJHO3HAYHO
BpEryJIbOBaHI 3aKOHOM 1 HE MOXYTb 3MIHIOBATHUCh
BOJICBUSIBIICHHSIM CTODiH. [IpuKiiagaMu criopis, mo
HE MIJJIATaloTh BPETYIIOBAHHIO HA OCHOBI MHUPOBOI
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YrOJiv, € CIpaBU MPO BU3HAHHS HEIIHCHUMH Tpa-
BOYHMHIB, IpPO BHU3HAHHI TIpaBa BJIACHOCTI Ta
immi [1, c. 96].

[IponecyanbHuil NOPSAAOK BUKOHAHHS MUPOBHX
yroA Ha anenmsAidHIA Ta KacamiitHii cramisx
3aKOHOJIABUO HAJEKHUM YMHOM HE BPETYJIbOBAHO,
0 BUKIUKAE Ha TPaKTUIl  IUIMH  psf
TPYAHOLLIB.

Ha nymky A. BopoHoBa, 3aBJaHHSIM BHIIHX CY-
JOBUX 1HCTaHII € TmepeBipKa CYAOBUX aKTiB,
NPURHATAX HIKYUMH CYAOBHUMH 1HCTaHLIiSIMH, TO-
My Bci posnopsiaui mii moBHHHI OyTH 3poOieHi B
CyAi mepuroi iHCTaHWUil 0 NPUIHATTS pileHHs [6,
c. 12]. Ilpore MUPOBi yroy JOCUTH 4acTO yKiIaja-
IOTBCS Ha CTamisAX aleIAiiHoro 1 KacauiiHoro Ime-
permsiay [8; 9; 10].

JI. I'poch, pO3MIIAAaOud MOJIMBICTH 3aTBEp-
JOKCHHS. MUPOBUX YTOJ Ha CTaJisfX aleysAiiHoro i
KacaliifHOro Teperisity, 3a3Hadyae, Mo IMiJCTaBH
JUIs CKAaCYBaHHS PIllICHHS CyIly 3BOJAATHCS O ABOX
KpUTEpIiB: HE3aKOHHICTh a00 HEOOIPYHTOBaHICTbH
CyZ0BOrO pinieHHs [5, ¢. 223]. OaHak Halll 3aKOHO-
JaBelb IMIIIOB IHIIUM MUIAXOM: Y BHIIJKax 3a-
TBEP/UKEHHSI MEPOBUX YTOJl HAa TIONEPENHIX CTalisX
MPOILIECY iX CYyJIOBI PIIICHHS BU3HAIOTHCS HEYMH-
HUMH. TyT BapTO HATOJIOCUTH: HE CKACOBYIOTHCSI, a
BU3HAIOThCS HEUMHHUMU. Lle € IiIKoM pariioHab-
HO, aJKE 3aTBEPKCHHS MHPOBOI yroJu HE O3Ha-
Yyae, MO YXBAIIOIYH PIlICHHA Yy CHpaBi, MoIe-
penHiii cyn (YU cyau) AOMYyCTHIIN HOro (4 iX) He-
3aKOHHICTh 4YM HeoOrpyHroBaHicTe. Ciix Harojo-
CHUTH, IO 3aTBEP/UKYIOUM MHUPOBY Yrojay, BUMOTH,
BUKIIAJIeHI B amlesAidHIA 4M KacamiiHiA cKap3i,
CyJl He BHUpIINy€e, HE 3’COBYE YH € OCKApXKyBaHE
pimeHHs 3aKOHHUM 1 oOrpyHToBaHuM. CymoBHi
aKT, SKHH OCKapIKY€EThCS B MOPSJIKY anensiiiiHOro
a00 KacaiiHOTO TIPOBA/KEHHS, MOXE BiJIIOBIIaTH
BCIM ITepepaxoBaHUM BHUIIE BUMOTaM, a BiIIOBITHO
1 BUMOTaM 3aKOHHOCTI. Y pa3i yKJIaJeHHs MHUPOBOI
YTOJX y CIIpaBi HOTO 3MICT HE 3MIHHUTHCS 1 CYI0BUH
aKT He CTaHe cymnepeyuTd 3akoHy. Kpim Ttoro, 3a-
TBEP/UKYIOUM MHUPOBY Yrojay B amessliiHii 4K Ka-
camiiiHiil iHcTaHLii, rOCIOZApCHKUIA Cyl HE BCTa-
HOBJIIOE BIAMOBIHICTh OCKap)KyBaHOTO CYZOBOTO
aKTa 3aKOHY, 32 BUHITKOM IIE€PEBIpKH BiJICYTHOCTI
MiACTaB i O€3yMOBHOTO CKaCyBaHHS CYIOBOTO
akty. Cr.277-280 I'TIK VYxpainu
MiZICTaBU JUIS CKAaCyBaHHS CYyJOBOTO pIIlIEHHS B

BHU3HAYaKOTh

anensifHOMy TIpoBajpkeHHi, a cT. 310-313 — B ka-
carifHOMy TPOBa/KEHHI, OTHAK JKO/IHA 3 BKAa3aHUX
cTaTei He MICTUTH TaKoi MiACTaBH JJISi CKaCyBaHHS
CYIOBOTO DIIICHHSA IOBHICTIO YM YaCTKOBO SIK 3a-
TBEP/KEHHSI MUPOBOi yrofu. Y TO# ke Jac HeoO-
X1JIHO BiJI3HAYUTH, IO MUTAHHS MPO JIK0 MPUNHS-
THUX paHillle CyIOBHX aKTiB Mae€ IyXke cepiio3He
3HAYEHH:, TOMY IO B pa3i 3aTBEepKEHHS] MUPOBOI
YTOH, HANPUKJIAA, B amemsAIiiiHii iHCTaHIl] BUHU-
Ka€ CHUTyallis, KOJIM B OJHIA CHpaBi iCHYIOTH i
pileHHs cyAy mepiioi iHCTaHIii, 1 MUpOBa yronaa,
3aTBEp/KEHA anesliiHIM TOCIOJapChKUM CYA0M,
K1 MOXYTb CYNEpeuuTH OJHe ofHoMy [2]. ¥V pasi
3aTBEP/PKEHHSI MUPOBOI YTOAM MIPU PO3TJIsAL Cripa-
BU B TOCTIOJIAPCHKOMY CY[i MepHIol iHCTaHIil TaKoi
npo0jeMy He BUHHKAE.

B anensuiiiniil i kacaiiHid IHCTAHIISAX PO3TJIs-
JAIOThCSl CIpPaBH, SIKi BXKe, 3a CYTTIO, BHpIILIEHI.
ToMy mpu 3aTBEepIKEHHI MUPOBUX YO/ Ha CTaisiX
anesIiiHOro 1 KacaliifHoro MmpoBa/PKCHHS HE00-
X1IHO TaK YW iHAKIIe BUPILIYBAaTH MUTaHHS IPO
JiI0 MPUHHATHX Y COpaBi CyloBHX pimieHb. OTKe,
AKIIO 3 IBOTO MPHUBOAY Y HAYKOBHUX KOJAX BEIUCS
neBHi gucnytH [7, c. 125], To BBaxkaemo, IO
CBOTOJIHI 3aKOHOJaBellb IMOCTABUB Y HUX KpaImKy,
IIJTKOM JIOTIYHO 1 TIOCITiIOBHO BPETYIIOBABIIIH JTaHE
NUTaHHS. 3aTBEpIUKYIOYM MHPOBY Yroay, are-
JMAMIRHUA CyJl 9M KacalliiHWi TaKOX BHPINIYIOTh
MUTaHHS PO 3aKPHUTTS BiANOBITHOIO MPOBAIKEHHS
y crmpaBi. YxBana, I[OCTAaHOBJCHA alessiiiHIM
TOCHOAAPCHKMM CYIOM YH KacaliiHMM TOCIIO-
JapChKUM CYIOM, Ma€ BiINOBIiZaTH BHMOTaM JI0
BUKOHABYOIO  JOKyMEHTa 1  caMé  BOHa
npen’ ABISTUMEThCS O BHUKOHAHHS Ha YMOBax,
BU3HAYEHUX Y MHUpOBil yroai. He MoxkHa 3amumm-
TH 0€3 yBaru TakKOX AacleKT OCKAp)KEHHS yXBall
CyIliB amneNsmiiHOl 1HCTaHII MPO 3aTBepIKEHHS
mupoBux yron. Cr. 255 I'TIK Ykpainu mictuth ne-
perik yxBaj CyAy Mepuioi iHCTaHWii, SIKi OKpeMo
BiJ] pilIeHHS CYAy MOXXYTb OyTH OCKapKeHi B are-
JSIIHHOMY TIOPAAKY, Cepell TAKMX yXBall MiCTUTBCS
yXBajia Mpo 3aTBepIKeHHA MUpoBoi yromu (m. 10
u. 1) [2]. Tlpouenypa i Ockap)KeHHS BUIHCaHA Y
I'maBi 1 «Anensiuiline nposamkeHHs» Pozpinmy IV
I'TIK Ykpainu, ToOTO 11e MUTaHHS YiTKO perjaMeH-
TOBaHE KOJEKCOM. TEOpeTHYHO YXBalll TOCIO-
JAPCHKUX CYyJIB anelsIiiHOl 1HCTaHIIIi PO 3aTBep-
JOKEHHS MEPOBUX yTOJl MOTTI OM OyTH OCKapiKeHi
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no cyny KacariiHoi iHcTaHIii. [Ipore ct. 287 I'TIK
VYkpainu, ska BU3HA4ae, sIKi CyJOBi pillIeHHs are-
JAMIAHOI 1HCTAHIT MOXYTH IEPerysiIaTUCs B TIO-
PAOKY KacamiiHOTO OCKap)KEHHS, He mependadae B
1. 3 9. | (KU MICTUTH TIEpENTiK yXBaJ aresImiifHol
IHCTaHIIi, HA SKi MO OyTH MOJaHO KacaiilHy
CKapry) yxBaly IpO 3aTBEpKEHHS MHPOBOi yro-
mu [2]. Cepen Takux OCKap)KyBaHMX — yXBaj
MICTHTBCSl JIMIIE YyXBaja MpPO 3aKpUTT Mpo-
Ba/pKEHHs. MOXJIMBO aJBOKAaTH caMme dYepe3 Mo
«TIpolecyanbHy IMUIMHY» HaMaraTUMyTbCsS —OC-
Kap)KyBaTH YXBaJll aleNsALifHOTO TOCIOJapChKOro
CyAy IpO 3aTBEpKEHHS MUPOBOI Yroau IO Kaca-
UidHOT 1HCTaHmii y pasi Takoi HEOOXiTHOCTI.
OpHak, Ha Hall MOTJAJ, IIAHCH BIIKPUTTS Kaca-
LiAHOTO TPOBA/PKEHHsI B TAKOMY BHIAJKy HE3Ha-
YHi. Y TOW e 4Yac yxBasia Mpo 3aTBEPIKCHHS MU-
poBoi yroau, sika Oylia MOCTaHOBJIEHA CYAOM Mep-
ol iHcTaHmii, Ta He Oyna ckacoBaHa B Pe3yJbTaTi
il meperysiay B anessiiHOMY CY/[ii, BIAMOBITHO 10
m.4 4.1 cr.287 TTIK Vkpainu Moxe OyTH
mpeaMeToM KacaliiHoro neperisiny [2]. 3 mupo-
BHUMH YrOJiaMH, SIKi 3aTBEPIKYIOThCSI CylaMHU Kaca-
HIAHOT 1HCTAHINI, CHTYyallis LIJIKOM 3pO3yMila.
Bigmoriauo no 4. 3 cr. 317 I'TIK Ykpaiau, nocra-
HOBa CyIy KacallifHOi 1HCTaHIlii € OCTaTOYHOIO i
OCKapXEHHIO He MoxHa 3pobutun
BHCHOBOK, II[0 32 aHAJOTIEI0 1 HE OCKapKY€EThCS
yxBajia cyny kacamiiiHoi inctanmii Illo cTocyerscs
BiJIMOB y 3aTBEP/KEHHI MUPOBHUX YTO, TO X04a IIe
He Bu3zHaueHo B I'TIK, Mu BBaskaeMo, 110 BOHU Ma-
1 OM OPOPMIIATHCS MOTHBOBAHOIO YXBAaJIOK CYIY.
Xoua 3 iHmoro OOKy, Taka yxBajma TIpo
BIIMOBY y 3aTBEpKEHHI MHUpPOBOi Yroam HE OC-
KapXKyeThcs. TOMy MOTHBAIliS BiIMOBH HE € CYyT-
TEBOIO. AJie BCE X MM HAIOJISATAEMO, IO SKIIO Y
4.5 cr. 192 TTIK VYkpaian nependadeHi miicTtaBu
JUTS BIZIMOBH Y 3aTBEPJIXKEHI MUPOBOI YTOJIH, TO CY
MOBUHEH BHKJIACTU MOTHBU TaKOI'O pillIEHHS B
yxBai [2].

3rigao 3i ct. 193 I'TIK VYkpaiHu, BUKOHAHHS
MHUPOBOI yroau 3HIIHCHIOEThCS ocobaMu, sKi i
YKJIANH, B TOPSAKY 1 CTPOKH, mependadeHi Li€lo
yroJior0. YXBana npo 3aTBEpIUKEHHS MHPOBOI yro-
I € BHKOHABYUM JIOKYMEHTOM Ta Ma€ BiJINOBIIATH

[ UISTaE.

BHMOTaM JI0 BUKOHABYOI'O JIOKYMEHTa, BCTAHOBJIE-
HAM 3akoHOM Ykpainn «lIpo BuKOHaBUE mpo-
BajpkeHHs» [2; 10].

Crig migKpecIuTH, M0 MPUMYCOBOMY BHKOHAH-
HIO MIJUIATae caMe MHpOBAa Yroza, a He yXBaja Ipo
ii 3atBepmkenns. Y. 3 c1. 193 I'TIK Ykpainu Bcra-
HOBJIIOE, IO Y pa3l HEBUKOHAHHS 3aTBEPIUKEHOI
CyIOM MHpPOBOi Yroaum yxBaja Cyqy NpO 3aTBep-
JOKCHHST MHPOBOI yrOJM MOXKe OyTH mojaHa ajs ii
MPUMYCOBOTO BHKOHaHHS B MOPSJAKY, Iependaue-
HOMY 3aKOHOZABCTBOM MJISi BHKOHAHHS CYZOBHX
pitens [2]. Takox moTpedye HAyKOBOTO aHAIi3y
BU3HAUYEHHS] MOMEHTY, 3 SKOIO YMOBH MHPOBOI
yroIy MiAJsAraloTh 10 BUKOHaHHS. KOHKpeTHi AaTH
MOXYTh OyTH BKa3aHi B caMiii yrozi. OmHak mocrae
3allUTaHHS: JaTOl0 3aKpilUIEHHS YMOB MHPOBOi
YIOAM CJIiji BBAXKATU JATy ii MiJNHCAHHS CTOPOHA-
MH 4YM JaTy 11 3aTBEPIKEHHS YXBaJOK TIOCIIO-
napcbkoro cyay. Kpim Toro, npu nmbomMy HEOOX1IHO
3HOBY X PO3MEXYBATH MOHSTTS JATH 3aTBEP/KEH-
HSl MHUPOBO{ YTOJIM YXBaJOIO TOCIOAAPCHKOr0 CyIy
Ta JaTH HaOpaHHS yXBalol 3akoHHOI cwim. Ha
MPaKTUIl BKa3aHi MUTAaHHI MOXYTh MaTH HaJ3BU-
YallHO BAJKJIMBE 3HAYECHHSI.

BucHoBku. Y migcymMKy, MUpOBi Yroau B ToOC-
MOJAPCHKiN MPaKTHIl BUABISIOTHCS BaXKIUBUM 3a-
co0OM BHWpIllIEHHS CIIOpiB, SKWH BimoOpaxkae He
JWIIE MBHAKICTh Ta e(EKTHBHICTh y BHpIIICHHI
KOH(JTIKTIB, aje W THydYKiCTh Y BH3HAYEHHI YMOB,
30epexeHHs 0i3HeC-BiTHOCHH Ta 3HIKEHHS BUTpAT.
Bonu 103BOJISIIOTH CTOPOHAM YHMKHYTH CKIIQJIHUX
Ta TPUBAJIMX CYIOBHX IPOLEIYpP, 30CEPeIUTHCS Ha
CIIPHOMY TIONIYKY PIillIEHHS, a TaKOX 3a0e3redy-
I0Th 3aXUCT KOH(DIJEHIIIHOCTI Ta KOMEPIiHHOI iH-
¢dopmauii. Ilpore, BaxiIMBO maM’sTaTH NPO MOXK-
JIMB1 PU3UKH, TaKi K HEBUKOHAHHS YMOB yrolu, a
TaKOXK 0OMEXEHHSI, 1[0 MOXXYTh BUHUKHYTH Y IPO-
Leci yKJIaJaHHS Ta BUKOHaHHS yromu. Takum
YMHOM, MHPOBI Yrogul 3ajMILAIOTHCS KIFOUOBHM
IHCTPYMEHTOM JJIsl JOCSTHEHHS B3a€MOBMIIIHUX
pilleHb y TOCHOJAPChKUX CHpaBaX, CIPHAIOYH
CTaJloMy PpO3BHTKY Oi3Hecy Ta MapTHEPCHKUX
BiJTHOCHH.
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Purpose: an essential feature of a truly democratic legal state is the focus on the peaceful resolution of
legal conflicts, which is why our country has developed a whole system of conciliation procedures, both
extrajudicial and judicial in nature (clear examples of the latter are amicable agreements and settlement of
disputes with the participation of a judge). But it is worth noting that the effectiveness of the application of
these procedures directly depends on the presence of clear mechanisms for the implementation of legislative
guarantees of the fulfillment of the terms of the settlement agreement in case of non-fulfilment of it
voluntarily. That is why the specified scientific publication is aimed at analyzing the features of the
settlement agreement and modern judicial practice regarding its conclusion during the consideration of
cases in commercial courts, identifying problems of application and proposing possible solutions. Research
methods: this scientific work was written by the authors using generally recognized methods of scientific
knowledge, such as formal, comparative-legal, analytical, systemic-structural and others. Results: settlement
agreements in business practice are an important means of dispute resolution, which reflects not only speed
and efficiency in resolving conflicts, but also flexibility in defining conditions, preserving business relations,
and reducing costs. The results of the research presented in this scientific article make it possible to
determine further steps to eliminate the problems of the application of peace agreements in Ukraine. They
allow the parties to avoid complex and lengthy court procedures, focus on joint search for a solution, and
also ensure protection of confidentiality and commercial information. However, it is important to remember
the possible risks, such as non-fulfiliment of the terms of the agreement, as well as restrictions that may arise
in the process of concluding and executing the agreement. Thus, settlement agreements remain a key tool for
achieving mutually beneficial solutions in business matters, contributing to the sustainable development of
business and partnership relations. Discussion: the discussion in this study is devoted to the analysis of the
role of settlement agreements in the context of Ukrainian legislation and practice, namely the resolution of
economic disputes through settlement agreements in the conditions of the Ukrainian business environment.

Key words: settlement agreement; business process; business court; dispute; lawsuit.
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Mema cmammi: Ha OCHOGI aHANI3Y OCOOAUBOCMEN 3AMIHU A CKACYBAHHS 30X00i8 3YCMPIUHO20
3abe3neyeHHsi N0308y 8 20CNOOAPCbKOMY NPOYEC 3anponoHy8amu Wisixu 00 8i0N08I0H020 800CKOHANCHHS
npoyecyanbHo2o 3akony. Memoou 00CcaioNceHHA. Memoo aHaAizy 3aCcmoco8anuil 0si O0CAIONCEHHS CYO080T
NPAKmMuKy ma 6uUsneienHs npooaem 3abesneuernss no3o8y. PopmanvbHO-102IYHUL MemOo0 SUKOPUCTNAHO O
Gopmysanns BUCHOBKIE, NPONO3UYill, CAPAMOBAHUX HA BOOCKOHALEHHS 20CHOOAPCHKO20 NPOUECYATbHOO
3AKOHO0ABCMBA WOOO 3AMIHU MA CKACYBAHHS 3aX00I8 3yCMPIYHO20 3a0e3nedents H0308Y 8 20CN00APCLKOMY
npoyeci. Pezyabmamu: 006e0eHo, wjo 3acmocy8anHs 3ax00i6 3abe3nedenisi o308y, K i ix CKAcy8aHHs 4u
3aMiHA, NOBUHHO Oymu O0OIPYHMOGAHUM ma niomeepodcenum Ookazamu. OQbcmasunu cyo0080i cnpasu
MOJICYymMb  3MIHIOBAMUCL 6 X00i I po3ensidy, OCKIIbKU UMOSIPHA NOsA6Ad HOBUX 00KA318, abo e Midc
cmoponamu modice ymu epe2yivosano cnip. Came 3 yux niocmas npoo0GICEeHHsT 3aCMOCYB8ANHI 3aX00i8
3a0e3neueHHss 8mpavac coio HeobxioHicmo. [Jo moeo dc, icHyomb 00CMAgUHU, 3a AKUX NPOOOGHCEHHS
3aCMOCYBAHHS 3aX00Y 3a0e3neuents npuzeede 00 NOPYUWEHHs npas ma inmepecie 3asenuxa. Omoice, npu
3aCmMocCy8anti  3ax00i6 3a0e3neueHts: No308y Cy0 MAE BUXOOUMU 3 (HAKMUYHUX 0OCMABUH CRpasu i
SMiHIO6aMU IX uU CKACO8y8amu GIiON0GIOHO 00 0OCMABUH CNPABU, KL GUHUKAIOMb 8 X001 ii po3ensoy.
062060penns: ocobausocmi 3aminu 3ax00i6 3a0e3neueHHsi no308y 8 X00i cy00602o posensdy. Iliocmasu ma
npoyedypa CKAcCy8amHs 3ax00i6 3abe3neueHHss no3ogy. AKmyanvHa cy0oea HpPaKmuxa wooo 3aMiHu 4du
CKACYBAaHMA 3aX0018 3a0e3nedents N0308y 8 20CHOOAPCHKOMY NPOYECI.

Knwwuogi cnosa: zocnodapcokuii npoyec; 3a0e3neyents no308y, 3axo0u 3a6e3neueHHss no3oey, 3amina
3ax00y 3abe3neuenHs N0308y, CKACYSAHHS 3aX00) 3aOe3neyenHts no3086).

IHocTanoBka mpodjaeMu Ta ii aKTyaJbHICTb.
3amiHa a00 ckacyBaHHS 3a0€3IEUCHHS II030BY €
BOKJIMBUMH CKJIAJJOBUMH IHCTUTYTY 3a0€3IeueHHS
M030BY B TOCIIOJAPCHKOMY IPOIIECi, SKUH CIIPSIMO-
BaHMH Ha 3aXUCT TPaB YYaCHHUKIB CyIOBOT'O MpO-
necy. OQHaK, TEOPETUUHE PETYJIIOBAaHHA Ta TPaK-
TUYHE 3aCTOCYBaHHS iHKOJHM Pi3HUTHCA, IO Hera-
TUBHO BIUIMBA€ Ha OajaHC iHTEPECiB CTOPIH Mif yac
po3rIAny cynoBHX crpaB. Tomy Lie MUTaHHS HO-
TpeOye OKpeMoro MAOCHiIKEHHS 3 MeTow (op-
MyBaHHS TPOMO3MUILIH AN yIOCKOHAJEHHS K iH-
CTUTYTY 3a0e3leYeHHs I030BY, TaK 1 3aMiHU YH
CKacyBaHHs 3a0e3MeYeHHs 30KpeMa.

AHaJi3 pociaigxenb i myOaikaniii 3 mpoOJe-
Mu: IHCTHTYTY 3a0e3neueHHs] MO30BY MPUIUININ

yBary y cBoix mparpix: B.B. Pe3nikoBa, sika mo-
CIiWJIa BU3HAYEHHS MOHATTS Ta 3HAUYEHHS 3aXO0JiB
no 3abesneveHHs mo3oBy, H.C. Anekceesa, sika 10-
ciiuna MO30By Ta
3ycTpiuHe 3a0e3nedeHns. Ilpore y 3a3HaueHux po-
00Tax JOMiHy€ TEOPETUYHHUH MiIXiJ 10 BUCBITIICH-
HS1 3MiCTY 3a0e3neueHHs mo3oBy. HaTtomicTs, npak-
TUYHUM IHUTAHHSIM 3aCTOCYBAaHHS JOCIHIKYBaHOTO
NPOILEeCyaJbHOTO 1HCTUTYTY, 30Kpema 3aMmiHi abo
CKacyBaHHIO 3aXOJliB 3a0e3MeyeHHs MO030By, Ha-
JIe’)KHA yBara He NpUauIsIIacs.

Buksaax ocHOBHOro mMarepianxy TOCHiIKeHHS.
BigmoBigao mo crarti 143 Tocromapcbkoro mpo-
LecyajqbHOro Koaekcy VYkpainu [1] cyn moxke
3aMIHUTH 3aCTOCOBAHMM 3axij 3a0e3leueHHs 11030-

migcraBd — 3a0e3ledeHHs
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By Ha IHIIWH, 32 YMOBU OTPHMaHHS BiAIOBIAHOTO
KIIOTIOTaHHS BiJ Y9YacHWKa CHpaBU (KJIOMOTaHHSI
PO 3aMiHy 3ax0.y 3a0e3MeYeHHs MTO30BY).

Bapto 3a3HauuTH, 10 3aCTOCYBaHHS 3aXOJiB
3a0e3MeUeHHS MT030BY CIPSMOBAaHE Ha 3aXHCT BU-
KOHaHHSI CyIOBOTO pillleHHS B MalOyTHbOMY. OT-
e, MOXKHA CTBEPIDKYBATH, IO TaKi Jii BiJlirparoTh
MPEBCHTHUBHY (DYHKIIiIO Ta CIIPSMOBAHI Ha TOJI1, SKi
TIABKH BigOymyThcsl. Y TOH ke dYac 0OCTaBUHH
CTpaBH iHKOJHM 3MiHIOIOTbCS HE B IPOTHO30BAaHOMY
HampsIMKY, TOMY JUIsI 3a0e3MCUCHHsS BUKOHAHHS
pilleHHs] yYacHHKaM CYJOBOTO IpoOLecy HaIaHO
MPaBo 3MIHIOBATH 3aX0H 3a0€3MCYCHHS TI030BY.

TakuM 9MHOM, MiACTABOIO 3aMiHU 3aCTOCOBAHO-
ro 3axoay 3a0e3neueHHs MO30BY Ha HOBHU € TOM
(axT, 10 MOMEepeAHbO BXKUTHH CYIOM 3axina 3abe3-
MEeYEHHsI M030BY 3 ypaxyBaHHSM HOBHX OOCTaBUH
CTpaBH BXKe HE € ¢(eKTHBHUM Ta HABIIAKH, MOXKE
HAHECTH LIKOJY 3asABHHUKY, TOMY YYaCHUKHU CIIPaBH
MparHyTh HOTO 3aMiHHUTH.

3amMiHa 3ax0/iB 3a0e3MeueHHs TI030BY MOXKIITHBA
3 MPUYUHH BIJICYTHOCTI MiJICTaB JUIS MTPOJOBKEHHS
3aCTOCYBaHHS IMOMEPEAHIX 3aXOJiB 3a0e3MeucHHS

M030BY.
Hampukman, y cmopai  Ne 465/4651/20 [2]
pO3IIIAAaBCs  CIp PO CTATHEHHS TPOIIOBUX

KOWTiB 3a goroBopoM. [lo3nBau HamaB noKasm, sKi
i TBEPHKYIOTh HasBHICTh 3a00proBaHOCTI
BIJNOBiZaya 3a YKJIAJCHOI0 Yro1010. 3a/uls 3aXUCTY
CBOIX TpaB Ta iHTEpeciB Mo3WBaueM OyII0 MMOJaHO
3asBy Hpo 3a0e3MedyeHHs MM030BY ILIIXOM Hakja-
JICHHSl apellTy Ha rpomosi komrtu OoxkHuka. Cy-
JIOM Take KJIOIOTaHHS 33JI0BOJICHO Ta HAKJIAJIECHO
aperr.

OpHak, 3romoM JA0 cyay Hafaidma 3asBa
BiJIMOBiTa4a, B AKii BiH MPOCUB 3aMiHUATH 3axXij 3a-
Oe3rneueHHs MM030BY 3 HAKJIAJCHHS apemrTy Ha Ipo-
IIOBI KOWITH HAKJIAJEHHS apemry Ha HepyxoMme
MailHO Ha HaKJIAJCHHS apeliTy Ha TPOIIOBI KOIITH.
BinnoBigau mosicHUB CBO€ MPOXaHHS THUM, IO 3aB-
JKA TPOIIOBMM KOIITaM BiH 3IIMCHIOE TOCIHO-
JapChKy IisUTBHICTb, BHACIIJOK YOr0 Mae Npuoy-
TOK. BiAnoBizau € KOMNaHi€lo i3 ynpaBIiHHS aKTH-
BaMH, TOMY HaKJIaJeHHS apeluTy Ha HOro paxyHKH
HAaHOCUTH IIKOJY BCIM KJII€HTaM Ta IOPYIIYE
MIPUHIIMII CITIBMiIPHOCTI 3a0€3TIeYeHHS TI030BY.

BpaxoBytoun HaBezieHi Qakth, cynoM Oyro
NPUAHATO pIlIEHHS] MPO 3aMiHy 3axojy 3abesrie-

YEHHS: 3 apelITy TPOIIOBHUX KOIITIB BiJIOBiIa4a Ha
apelT Horo HepyxoMoro MaiHa.

OTxe, B HaBeJAeHIN crpaBi Oyno BKa3aHO, IO
3aCTOCYBaHHS 3aXOMiB 3a0e3MeUeHHs MO30BYy Mae
BpaxoOBYBaTH HE TLNHKU IHTEPECH YYACHHKIB CIIpa-
B, a 1 BpPaxoByBaTH NOTEHIINHI HACTIAKU s
Tpetix oci0. [Ipu 3BepHEeHHI MO3KMBa4 HE 3BEPHYB
yBary cyay, 1o BiANIOBiJlad € KOMIAHI€IO i3 yIpas-
JIIHHS aKTUBaMH, BiJ Ji¥ SKOT 3aJIe)KaTh 1 1HIII 0CO-
6u (ix aktuBm). Uepe3 oOMexeHy KUTBKICTb iHPOP-
Malii cyaoM Oyno MpUHAHITO PILLIEHHS MPO aperT
KOIITIiB OOP)KHUKA, 10 B CBOIO YEepry 3YMUHUIO O
po0OTYy KOMIIaHIl Ta MOTJIO MPU3BECTH JI0 30MTKIB
TpeTix oci0. TakuMm YMHOM, BIIOBIIAY JOBIB Cyay
HACIIiIKK TaKOTO 3aCTOCYBAaHHS apeliTy Ta 3BEpHYB
yBary Ha MOXIIMBICTb 3aCTOCYBaHHS 1HILIOTO 33aXO-
oy 3a0e3ledeHHs [O30BYy Uil  TOHECEHHS
BiJIMOBIAATILHOCTI y pa3i 3aJOBOJICHHS CYIOM IIO-
30BHHX BHMOT.

BpaxoByroun BUKIageHE, MOXEMO 3pOOUTH
BUCHOBOK, IO 3aCTOCYBAaHHS apemTy paxyHKY
OopxHHKA OYJI0 Hee)EeKTUBHUM 3 OTJIALY Ha IIKOAY
BiJl TaKOro 3a0e3MeYCHHS M030BYy IpaBaM Ta iHTE-
pecaM TpeTiX 0ci0, TOB’S3aHUX 13 iSUTLHICTIO
BiJIMOBia4Ya, TOMY CyZOM OyJI0 MPUIHATO PillICHHS
PO 3aCTOCYBaHHS IHIIOTO 3axony 3abe3meueHHs
IIISIXOM HaKJIaJeHHs apeluTy Ha HepyXxoMe MaiHO
BixmoBimaya. Takuii MifXig Cyay 3aI0BOJILHUB BU-
MOTH II03MBayYa Ta HE JOMYCTUB MOPYIICHHS NpaB
Ta iHTepeciB BiAMOBigava.

JlomaTKoBOi yBaru 3aciiyroBy€ HO3UINS CYAy Y
crpasi Ne 915/606/21 [3], B sikiit BinOynace 3amina
3axo0.y 3a0e3IeUeHHs 3 apelITy paxyHKiB Ha aperiT
pyXoMoro maiiHa.

3a3HayeHa cmpaBa, SK 1 MONEpenHill mpukiaz,
JOBOJSTH CUCTEMHHWH MiAXiA Cyqy 10 HHUTaHHS
3aMiHH 3aX0/y 3a0e3nedeHHs M030BY B pa3i HaHe-
CEHHS TaKUMH JisIMH IIKOIW TPeTiM ocobam. Bka-
3aHa CIIpaBa € JOJAaTKOBUM IiATBEPAKEHHSM TOTO,
IO HaKJIAJAEHHs apelmTy Ha OaHKIBCbKI paxyHKH
OOpXHHMKa B TOCIOJAPCHKOMY MpOIECi 3YIHHSE
poboty mianpueMcTBa. 3ynuHKa poOOTH MiAPHEM-
CTBa CTBOPIOE HEraTHUBHI HACHIAKH JUIA OOpKHHKA,
Horo mpauiBHUKIB Ta KiieHTiB. Takuii Buza 3a0e3mne-
YEeHHS TO30BY SK apellT paxyHKiB Moxe OyTH
CHIBMIpHUM 13 OOpProm, 3a piJIKICHUIM BHKITFOYCH-
HSIM; 3a3BUYall 3aCTOCOBaHI apelliTH Ha PaxyHKH
3aMIHIOIOTBCA HA 1HIN BUAM 3a0e3ledYeHHS B KO-
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POTKOCTPOKOBif TepCHeKTHBi. 3ymuHKa poOOTH
MIAIPUEMCTBA Yepe3 apelIToBaHI pPaxyHKH - IIe
30MTKHU BIANOBIIa4a, Kl HE € METOIO 3a0€e3eUeHHs
mo30By. MeToro 3abe3rnedeHHs] T030By € 3a0e3Ine-
YeHHsI BUKOHAHHS CyIOBOTO PIIIEHHS Y MaiilOyTHB-
oMy, alie He HaJMipHE TMOKapaHHs BiJoOBigaya 3a
nopyiieHHs. TakuM 4YUHOM, 3 OTJISILYy Ha CYAOBY
MPaKTUKY TPOCIiAKOBYEThCSA MO3WTHBHA TUHAMiKa
3aMiHHU 3aCTOCOBAHUX 3aXOJiB 3a0€3MEUeHHS T1030-
BY B pa3i BHSBJICHHS IIKOAW BiA Takoro 3abesme-
YeHHS Ha MpaBa Ta iHTEpPecH TPETix ocid, sKi He €
y4aCHUKaMH CITPaBH.

Ille ogHMM MpHUKIAIOM 3aMiHM 3aXOIiB 3a0e3-
meveHHst mo30By € cripasa Ne 915/649/23 [4], B skiit
cyaoM Oyno 3aMiHEHO HaKJIAJCHHS apemTy Ha
TPOIIOBI KOIITH OOpKHUKAa B cymi 81537222 rpH
Ha apelT 3aJumKy 6opry B po3mipi 323313,23 rpH.
OCOONHMBICTIO IOTO BUMAMKY € T€, IO IMOIMPH I0-
raiieHHs: OOPKHUKOM OiIbIIOI YacTHHH OOPry Cy1
MPOIOBXKHB 3aCTOCOBYBAaTH apeilT, OJHAaK 3MEH-
MBI PO3MIP apelITOBAaHOI CYMH BIiJIOBIIHO 10
3JTUIIKY CYMHU 3a00PTOBaHOCTI.

BpaxoBytoun BHKIaJeHE, MH MOKEMO 3pOOUTH
BHUCHOBOK, 1[0 3aMiHa 3aX0/y 3a0€3IeUeHHs TI030BY
€ BRXJIMBUM I1HCTPYMECHTOM pearyBaHHsS Ha HOBI
00CTaBUHM CITPaBH.

3amina 3aX0/1iB MO30BY
3IIMCHIOETBCS 32 KIIONMOTAHHSM, SIKE MOXKEe OyTh
MOJIaHe yYaCHUKAMH CIIpaBU. XapaKTEPHOK O3Ha-
KOIO BUMOTH TIPO 3aMiHy 3aX0Jy 3a0e3Me4eHHs I110-
30BY € Te, II0 BOHA IMOBHHHA OyTH OOIPYHTOBAHOIO
Ta BigoOpaxaTtu (hakT TOro, 1Mo 0e3 3MiHU 3aXOiB
BUKOHAHHS pIlIEHHA Cyqy OyAe yCKiIagHeHO abo
3aCTOCYBaHHS IOTEPEIHIX 3aX0/iB HeToTpiOHe. LI
NpakTHKa CIpsSMOBaHAa Ha 3a0e3nedueHHs OajaHcy
MpaB Ta iHTEPECIB CTOPIH, SIKIIO BiIIOBigaueM 0y-
JI0O JOBENEHO BIJCYTHICTH TMiJICTaB, 3a SKUMH
HaKJIQJICHO apemT Ha MaiHO, 1 CIPOMOXXHICTh
HECTH BIJNOBIAAJBHICTh Y Pa3i BH3HAHHS CyIOM
HOro BHMHH, - y TaKOMY BUNAJIKy BiZCYTHS HEOO-
X1IHICTB apemTy Horo HepyxoMoro MaiHa.

Y TOil Xe uac IiCHYIOTb CIpaBH, Y SKHX
BIJNOBiZ]ay irHOpPY€E 3aCTOCOBaHUM 3axin 3abesre-
YEHHS TI030BY, BUMHSE HENPABOMIpHi Iii (BiIUyxye
apenIToBaHe MaiHO, BUBOJIUTH 3 PaXyHKIB KOIITH i

3a0e3reueHHs

1HIIIE), TOMy B TaKUX BUMAJKaX HEOOXIJHO TOCH-
JOBaTH OOMEXEHHsI Ta yOe3NeunuTH CIipHE MAaifHO

BiJl MOYKJIUBHX TOCSTaHb B MaOyTHROMY HIISIXOM
3a00pOHN BUNHEHHS 010 HHOTO iil.

3axonu 3a0e3meueHHs T030BY - e OOMEXEeHHS
npaB B TENEPIMIHBOMY, U iX 3aXHUCTy B Maii-
OytHpOMy. OOCTaBUHHM CHpPaBH MOXYTh 3MiHIOBaA-
TUCh, @ HaJlaHa 3aKOHOZJABLIEM MOXKJIMBICTH ajarl-
TyBaTH 3aCTOCOBaHI 3ax0au 3a0e3leueHHs MO30BY
mig HOBI yMoBH € gocuTh edektuBHOIO. CyaoBi
MpoIecH MOXKYTh TPUBAaTH POKaMH, 3a Leil yac Oop-
T MOXXYTb 301bLIYBaTHCh UM 3MEHIIYBATUCH, TO-
My Uil JOTPUMAaHHS NPWHIMITY CHiBMIpHOCTI Ta
3aXHCTy 1HTEpECiB yYaCHUKIB CIIPaBH i TPeTiX 0ocid
HeoOX1IHO 3aCTOCOBYBAaTH 3aMiHy 3aX0Jy 3a0e3Iie-
YEHHS I030BY NMPY BUHUKHEHHI HOBUX 0OCTaBHH.

Bapro moxatu, 1o 3 orysiay Ha CyJOBY IpPaKTH-
Ky HaiOUIbpIIa KiTBKICTh 3aMiH 3axofiB 3abesre-
4yeHHs1 Oysa chpsMOBaHA Ha 3aMiHy HaKJIaJAEHOTO
apelITy Ha paxXyHKH opuandHux ocio. [lilicHo, mo-
poboty
MiAMPUEMCTBA Ta € HaAMIPHUM TArapeM Jyis

BHE OJIOKYBaHHS paxyHKiB 3yIHHSE
BinnoBinaya. OTxe, doyinbHo 6yno 6 Haxiadamu
apewim Ha cymu 60p2y, a He HA 6Ci PAXYHKU O0porCc-
HUKA.

ko 3MiHAa 3ax0JiB 3a0e3IMEUYCHHS I030BY
CIpsIMOBaHa Ha aJanTyBaHHS 3aCTOCOBAHOI'O 3aXO0-
Iy IO TeTepiliHiX yMOB CIIPaBH, TO ICHYE TakKWi
MEXaHi3M, SK CKaCyBaHHS 3axoJliB 3a0e3rledeHHs
MO30BY B TOCIOJAPCHKOMY MPOILIECi, IKUH CPSIMO-
BaHWH Ha TIOBHY BiOMIiHY 3aCTOCYBaHHS 3aXOiB
0710 OOP)KHUKA.

[lincTaBu ckacyBaHHS 3axo[liB 3a0e3meueHHs
BHU3HauYeHi 3akoHomaBiem Yy crarTi 145 ['ocmo-
JIAPCHKOTO TPOIECYaTbHOTO KOjeKCy YKpainu [1],
JIO SIKHAX BITHOCSTBCS:

1) BitacHa iHiriaTuBa Cyay;

2) KJIONIOTAaHHsI CTOPOHH CIIPaBH;

3) KJIOTIOTaHHS YYaCHHWKA CIPaBU ICIs yXBa-
JICHHSI PINIICHHS 110 33/I0BOJICHHS TIO30BY;

4) 3anuIIeHHs M030BY 0€3 pO3IIsLy;

5) 3aKpUTTSI MPOBAKECHHS Y CIIPABI;

6) BigMOBa y 3a/I0BOJICHHI ITO30BY.

3axonu 3a0e3neyeHHs MO030BY, MO OyJH 3acTO-
COBaHi JI0 3BEPHEHHS JI0 CyAy 3 M030BOM MOXYTh
CKaCcOBYBATHUCh Ha ITiJICTaBi:

1) noBepHEHHSI TO30BHOT 3asIBH;

2) BiIMOBH Yy BIJIKDHTTI IPOBAKCHHSI;

3) BiJICYTHOCTI MO30BY IIiCJIsi 3BEPHEHHS 3 3a-
SIBOIO IIPO 3a0€3MEUYCHHS MM030BY HPOTIrOM JIECATH
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THIB, a moA0 3a0e3leyeHHs] T030BY IIIJISTXOM
HAKJIQICHHS apeIlTy Ha MOPCHKE CYTHO - 10 TPUA-
AT THIB.

CynoBa mpakTuka B cdepi cKacyBaHHS 3aXO[liB
3a0e3redYeHHs M030BY JTOCHUTH I[iKaBa, OCKUTBKU 3a-
KOHOJIaBLIEM BHM3HA4€Ha BEJMKa KiJbKICTh MiJICTaB
70 cKacyBaHHS. 3aiisi BifOOpaKeHHS, SIK IiOTh
nonoxenns ['TIK Ykpainu Ha npakTuili, He0oOXiTHO
MpoaHaIi3yBaTH aKTyalbHYy CyJOBY IIPAKTUKY.

VY cnopasi Ne 916/2281/23 [5] mo3uBayem 3asiB-
JICHO BUMOTH MpPO CTATHEHHS 3a00proBaHOCTi 3a
JIOTOBOPOM, SIKMW OYB YKJIQJCHUW 3 BiAMOBigadeM.
JoaaTkoBo mo3uBay 3BEpTaBCS 10 CyNy i3 3asBOIO
PO 3aCTOCYBaHHs 3aXOJiB 3a0E3IEUYCHHS I030BY
LUISIXOM HAaKJIaJeHHsI apeluTy Ha TPOMIOBI KOIITH
BiJIMIOBiTaya y cymi Horo Gopry. Y xofi po3rismy
Criopy mo3uBavueM OyJio MOAaHO 3asiBy MpPO CKacy-
BaHHS 3aCTOCOBAHOTO 3aXoay 3a0e3ledyeHHs Y
3B’S13KYy 3 YKIQJEHOK MIX CTOPOHAMH MHPOBOIO
yromoto. CymoMm Oyjio NMPUHHATO 10 yBaru (akt
YKJIAZaHHSI MEPOBOI YTO/IM MK CTOPOHaMHU, 1 uepes
BiJICYTHICTh TIOTPEOU B MPOJOBKEHHI 3aCTOCYBAHHS
apelITy Ha TpoIlOBI KOINTH BiAMOBigada 3axin 3a-
Oe3mevyeHHs Mo30BY OyB CKACOBAHHH.

[MoniGHOT mo3urlii OyJI0 TOTPUMAHO 1 B CYIOBIi
cipaBi Ne 907/996/23 [6], mpeamerom sikoi OyB
chip MBOX (hi3MYHUX OCIO-TIANMPUEMINB IIOAO TIO-
MHJIKOBO TI€PEPAaXxOBaHUX KOWITIB. Y Mekax Cygo-
BOTO PO3IIISy CTOPOHHM YKJIAIM MHPOBY YTOIY,
TOMY NP BHHECEHHI yXBalll NpPO 3aTBEPKEHHS
MHPOBOI YoM ILI€I0 K YXBaJOK OYJIO CKacOBaHO
3aCTOCOBaHI paHillle 3ax0au 3a0e3MeYeHHs T030BY.

V copasi Ne 757/37903/18 [7] mpeamerom mo-
30By € NPUIMWHEHHS MOPYIICHHS NpPaB 1HTENEKTY-
anmpHOT BiacHOCTI. Pa3oM 3 M030BHOIO 3asBOIO 3a-
SIBHUK 3BEPHYBCS /IO CyJy i3 3asBOIO Ipo 3ade3re-
YeHHs M030BY, sika OyJa 3aJJ0BOJICHAa CY/IOM yXBa-
JIOIO TIPO BIJAKPHUTTS MPOBADKEHHS. Y TOH ke yac
no3uBadeM OyJI0 MOJaHe KJIONOTaHHSA MpO 3aJIu-
LICHHS TI030BHOT 3as1BU 0e3 po3risiay. BpaxoByroun
i 00CTaBUHH, CyIOM OYyJI0 NPUHHSITO PillIEHHS TPO
3aJIMILIEHHS 030BY 0€3 po3risay. Y 3B’SI3KY 3 THM,
110 cnpaBy OyJo 3aJuIIeHo 0e3 po3riiay, NPOa0B-
KEHHS 3aCTOCYBaHHS 3aXOAiB 3a0e3MevYeHHs M030-
By WIOJO MpeaMeTa CIopy MOpylryBaio O Ipasa
BIJINIOBiZ]aYa y CHpaBi, i TAKUM YWHOM, TMOPYIIY-
BaBcsi O OamaHc mpaB Ta iHTepeciB cTOpiH. Tomy

cynoMm Oylo MPUHHATO DIIIEHHS MPO CKacyBaHHS
3aCTOCOBAHOT'O 3aX0/1y 3a0€3MeUeHHS MT030BY.

Ormxe, TpHW 3aIMIICHHI ITO30BHOI 3asBu Oep
PO3IIILy Cyl aBTOMAaTH4HO, Oe3 3asBH CTOPOHH,
MIPUINAHSE IO 3aXOAy 3a0e3MeveHHs MO30BY,
OCKUIBKM TaKe TIPOJOBKCHHS MOXE HAHECTU
BiJMOBiAa4yeBi 30MTKH Ta MOPYLIUTH HOTO MpaBa.

HactynHuM mnpuKiIagoM CKacyBaHHS 3aXOJliB
3abe3mneucHHs Oyne crmpaBa Ne 911/1209/18 [8], y
SKii TO3MBay BHMaraB CTATHEHHs Oopry 3
BiJIMOBi1a4ya. 3 MO30BHOIO 3asBOIO OYJIO MOAAHO 3a-
ABY TPO 3a0€3MEUYCHHS M030BY LUIAXOM HaKIaJeH-
Hs apeluTy Ha HepyXoMe MaiHO BiJmoBinaya, sIKy
OyJ10 337I0BOJICHO CYJIOM.

[lix wac po3rmagy cmnpaBu Big moO3MBava
Ha/ilNDIa 3as8Ba PO CKacyBaHHs 3aCTOCOBHOTO 3a-
X0y 3a0e3neueHHs M030BY BiIHOCHO BiJIOBifaya.
3asBa OyJ10 OOTpYHTOBaHA THUM, 1[0 MK CTOPOHAMH
OyJl0 yKIIaJieHO JOTOBip MO TOTalIeHHS Oopry,
BIAITOBIAHO [0 ITOJIOXKEHD SKOI'0 BIAIOBIIAYEM IIO-
BHICTIO TOTallIeHO cyMmy OOpry mepej Mmo3uBayueM.
OCKiNIbKH TIPEIMETOM PO3TJISILY CIpaBH OyJIO CTSAT-
MTOBEPHYTO
TO TPOJOBXKEHHS HAKIaJCHOTO

HEHHA 3a00proBaHOCTi, SKy BXe
BIJTIOBIaYEBI,
apemTy TmopymyBaio O TmTpaBa Ta iHTepecH
BigmoBimada. CynoM Oyio MpUHAHATO PIIIEHHS TIPO
CKacyBaHHS 3asBH IO 3a0e3MeYeHHs 030BY MIIs-
XOM HAaKJIQJICHHS apeliTy Ha HepyXoMe MaifHO
BIIIOBigaya.

VY mifi cmpaBi, K i B TONEpeIHIX MPUKIAIaX,
YiTKO TPOCTIAKOBYEThCS BTpaTa HEOOXITHOCTI
NPOJIOBXKEHHS 3aCTOCYBaHHS 3aX0Jly 3a0e3NeueHHs

MO30BYy HIJIAXOM BHUKOHAHHA BiHHOBiHa‘leM CBOTO

rpoLIOBOr0  3000B’SI3aHHSA  MEped  [O3UBAUEM.
VYknagaHHs JOTOBOPY IIpO MOrameHHs Oopry Tta
VKJIaJaHHi MHPOBOi  Yrogw JAOCHTH  4acTo

3yCTpIYarOThCH, K 3aCBiAUy€ aHaJi3 CyA0BOI Mpak-
TukH. Takuid BUXif i3 CIIPHOI cUTYyaIlii € HaHOLIbIT
BUTIJIHUM JIJIsl CTOPiH, OCKIJIbKA BOHU CaMOCTIIHO
JIOMOBIISIIOTBCSI TIPO B3a€MHI YMOBHM Ta TaKUM YH-
HOM IPUCKOPIOIOTH BUPILIEHHS CIIOPY.

BapTo monatu, 1mo HaiOinbina KiIbKICTh BUITAI-
KiB CKacyBaHHs 3aCTOCOBAHOTO 3axoay 3abesrie-
YeHHS TO030BY BigOyBarOTbCA B XOA1 PO3IIALY
CIpaBU BHACIIZOK [103aCyIOBOTO BpETyIIOBaHHS
criopy Horo cTOpoHaMHu. 3a3HadeHe BimoOpaxae,
IO 3BEPHEHHS JI0 CYAy BH3HAETHCS SIK OCTAHHIH
apryMeHT MpH BUPIIIEHHI KOH(QIIKTHUX CHUTYAIii
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MDK KOHTpareHTaMu. BiJbIIiCTh CHOpPIB 3aBepIiry-
IOTh CBO€ ICHYBaHHA 1O TIEPIIOrO CYyIOBOTO
3aciJaHHs, BIAIIOBIAHO 1 3aCTOCOBaHI 3aXOIM 3a-
Oe3nedeHHs] T030BY MPUNHUHSIOTH ICHYBaHHS IPHU
3aKpUTTI MMPOBAHKEHHS Yepe3 BiJICYTHICTh MpenMe-
Ta CIIOpY Y¥ MHUPHY YroAay cTopiH. Sk Bxke Oyino 3a-
3HAYCHO, MPOJOBXKCHHS Jii 3aX0jJy 3a0e3NeueHHS
M030BY HEMOJKJIMBE, SIKIIO BOHO MOYHMHAE MOPYILY-
BaTH NpaBa Ta iHTEpECH 3asiBHHUKA, TOMY KOJH CIIp
MiXX CTOPOHaMHU BHYEPIIaHO, TO TaKi 3aX0IU MaIOTh
OyTH Biipa3y CKacoBaHi.

OTke, MiICTaBU CKacyBaHHS 3a0€3MECUCHHS T10-
30BY MOXHA TIOJITUTH Ha JBl TPYyMIH:

1) 3a BIAaCHOK IHIIIATHBOK YYACHHUKIB CIIPaBU
(HampaBJIeHHS 10 Cy/ly KJIOMOTaHHS PO CKacyBaH-
HSl 3aCTOCOBAaHMX 3aXOMiB 3 OOTPYHTYBaHHSIM,
YKJIaZIaHHSI MUPHOT YTOJIM Mi’K CTOPOHAMH);

2) 3a iHII[IaTHBOIO Cyay (3aJIMILICHHS M030BYy 0e3
PO3TIALY, 3aKpUTTS MPOBAKEHHS Yy CHpaBi, Bill-
MOBa y 3a/I0BOJICHHI TI030BY, IOBEPHEHHS TIO30BHOT
3asBU, BIIMOBA y BIIKPUTTI MPOBAKEHHS, BiJICYT-
HICTh TO30BY MICJsI 3BEpHEHHS 3 3asBOI0 PO 3a-
Oe3revyeHHs T030BY MPOTATOM JIECSITH JIHIB, a MO0
3a0e3MeUeHHs MT030BY IIUISIXOM HAKJIaJeHHS apell-
Ty Ha MOPCBHKE CYJTHO - 1O TPUALSATH JIHIB).

[TincymoBy04YM BHKJIAJCHE, BApTO 3a3HAYMTH,
IO CKacyBaHHS 3axOAy 3a0e3NeueHHs I030BY €
HaJ[BOKJIMBUM 1HCTPYMEHTOM JUISl 3aXHCTY MPaB Ta
iHTepeciB CTOpiH cropy. AHANITHKa aKTyalbHOI
CY/I0OBOT TIPaKTHKM BKa3y€ Ha CTIHKy TEHJCHIIIO
BPETYJIIOBaHHS CIIOPIB IUISIXOM YKJIaJIaHHS MHPO-
BOi yroaum abo HUISXOM IIOTAlIeHHS CyMH Oopry
BIAMOBiJa4eM, IO aBTOMATHYHO CKaCOBYE 3acTO-
COBaHi 3ax0/au 3a0e3ledYeHHs 4yepe3 BTpaTy HeoO-
X1THOCTI J10 X MpOIOBKEHHS. 3a3Ha4YeHa TeHISHITis
JI0 MUPHOTO BHPIIICHHS CIIOPiB BKa3ye Ha e(eKTH-
BHICTh 3aXOJiB 3a0e3MeueHHs MM030BY, OCKUTBKU JI0
MOMEHTY 3BEPHEHHS 10 CYyJy BiJlIOBiJayd BiMOB-
JSIETHCS IOracuTH OOpT, IO 1 CTa€ MPEIMETOM 3Be-
pHenHsi. OTxe, 3 OrJsiAy Ha KUIBKICTH CYJOBHX
yBaJl IIPO CKAacyBaHHS 3ax0[iB 3a0e3MedeHHs M030-
By 4Yepe3 NMPUMHPEHHS CTOPiH, BOHA 3HAYHO Iepe-
BUIIIY€ iHILI MiICTABH CKACYBaHHS.

Kareropist cmpas, sika € KiTbKICHO MEHIIOIO 3a
MOTIEPE/IHIO, - 1I€ CIIPABH, MiJI Yac PO3MISLY SKHX,
CKaCOBYIOUH 3aX0JI1 3a0e3MeUeHHs TI030BY, CYIaMU
OyJI0 MOBEPHYTO 3asiBU, BIIMOBJICHO B 3aJI0BOJICHI
3asBU, 3QIMIICHO MMO30BH 0€3 PO3rsiy, SIKIIO I10-

3uBadyaMu HE OyJO0 JOTPHUMAaHO BHUMOT 110 0hOpM-
JIEHHs 3asiBU 200 He HA/JaHO CyIy BiJMOBITHUX JO-
kaziB. KiomoranHs mpo ckacyBaHHA MOXe OyTH
MoJiaHe sK IM03MBavYeM, TaK 1 BIAMOBIgaYEM, a TAKOXK
HE TOTPIOHO BIAKMAATH MPaBO CyIy CaMOCTIHHO
CKacyBaTH 3aCTOCOBaHi 3axo[u 3a0e3NeueHHs I0-
30BY, OCKIJIbKM, y pa3i BiACYTHOCTI MiICTaB IS
MIPOJOBKEHHs 3aCTOCYBaHHs 3aXOMiB, CyJ BIIpaBi
caM CKacyBaTd 3acTOCOBaHI paHille 3axoiu. 3a-
CTOCYBaHHsI 3aXOJliB 3a0€3MeUYeHHs TO30BY, K 1 iX
CKacyBaHHs Y 3MiHa, TOBUHHO OyTH OOIpyHTOBa-
HUM Ta MiITBEpIKEHUM JoKazaMu. HaBeneHi cy-
JIOBi CTIpaBH B SIKOCTi MPUKJIAAIB YiTKO BigoOpaa-
I0Th MPOOJEMaTHKY 3aCTOCYBaHHS 3aXOfiB 3a0e3-
nedeHHss 1o30By. OOCTaBMHM CIIPaBH  MOXYTb
3MIHIOBaTHCh, MOXXYTh BUHUKATH HOBI J0Ka3u abo
K MK CTOPOHaMHU MOe OyTH BperyJbOBaHO CIHIp,
BHACIIZIOK YOTO MPOJOBKEHHS 3aCTOCYBaHHS 3a-
XOJiB 3a0e3MeUYeHHs BTpavyae CBOIO HEOOXIIHICTb.
OTxe, NpH 3acTOCYBaHHI 3aXOJiB 3a0e3MeueHHS
MO30BY CYyJ Ma€ BUXOJUTHU 3 (GaKTHUYHUX OOCTAaBUH
CIIPaBH 1 3MIHIOBATH IX Y CKaCOBYBATH BiJIIMOBIIHO
JI0 00CTaBWH CIpaBH, SKi BHHHKAIOThH MiJ 4Yac il
pO3TIIsAY.

BucnoBoku. 3acTtocyBaHHS 3aMiHHM YU CKacy-
BaHHs 3ax0JiB 3a0e3leueHHs M030BY I103BOJISIOTH
BYaCHO pearyBaTH Ha 3MiHy OOCTaBMH i dYac
PO3IIIsly CIIpaBH B CY/i, CIIPHAIOTH 3aXUCTY IPaB
YYaCHHUKIB ITPOLIECY Ta iHIIUX 0ciO.

3amiHa 3ax0[iB 3a0e31eueHHsI M030BY BUKJIMKA-
Ha 3MiHaAMH OOCTaBHMH CIIpaBU Ta CIPsIMOBaHA Ha
TTOHIKEHHS PIBHS BiJIMOBIIaTBHOCTI BiAIOBiTaya
abo Horo 30lIbLIEHHS, 3aJ€XHO BiJ O00CTaBUH
cnpaBH. 3MiHa 3aX0qy MOXe OyTH BHUKIMKaHA
nisiMu OOKHUKA, HAPUKJIA/ TTOTAIICHHSM YaCTUHU
0opry, TOMy BUHHUKae 1MoTpeda y 3MiHI CyMHU ape-
mry y Oik i 3MeHmeHHsa. OKpiM IbOT0, 3aCTOCOBA-
HUH paHinre 3axia 3a0e3neueHHs MOKe CTBOPIOBATH
HaJMipHE MOKapaHHs JJIs BiANOBigada abo HaBITh
BIUIMBAaTH Ha TPETiX 0ci0, SKi HE € y4YacHHUKaMH
copaBu. Haiibinbiua KijgbKicTh yxBall, SIKUMH OyJio
3MIHEHO 3aXiJ| 3a0e3MeueHHs IM030BY, CTOCYEThCS
3aMiHH 3aX0fY, K OT HaKJIaJEeHHs apeliTy Ha rpo-
LIOBI KOIITH OOpkHHKA. Taka Jist € HeOe3neuHo
Ta mapajisye JisUTbHICTh Cy0’€KTa TOCIOIaprOBaH-
HSl, CTBOPIOIOYH TIPU I[OMY TOTCHIIHHI PH3UKH
JI0JAaTKOBO1

JUIS  TIOHECEHHS  BIANOBiIadeM
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BiJIMOBIaJIFHOCTI, sIKa HaBpsA 49U Oyae KOMIEHCO-
BaHa 1HIIIOIO CTOPOHOIO.

3MiHa 3axomiB 3a0e3NeUeHHS B OLTBIIIOCTI CIIpaB
3MIACHIOETHCS 3a iHIIiaTHBOIO cTOpoHU. CKacyBaH-
HS 3aXOMiB 3a0€3[eYeHHs M030BY TEX MOXe OyTH
3IIHCHEHO 13 iHI[IaTUBU CTOPOHHU, MPO IO CBIAYUTH
OUTBILICTh CYOBUX yXBall PO CKACYBaHHA 3aXO[iB
3abe3nedyeHHs. OHAK, CIIiJT TaM’sSITaTH, 10 CYJI Mae
MpaBO CaMOCTIHHO CKacyBaTH 3aCTOCOBaHMHU 3axij
y GOopMi 3aUILIEHHS T030BY 0€3 pO3TJIsiLy, 3aKpUT-
TS IPOBA/KEHHA Y CIIPaBi, BiIMOBHU Y 3a0BOJICHHI
MO30BYy, TMOBEPHEHHS TO30BHOI 3asBH, BiIMOBH Y
BIJKPHUTTI MPOBAKEHHSA, BIZICYTHOCTI MTO30BY MiCIs
3BEPHEHHSI 3 3asgBOI0 MpO 3a0e3ledeHHs] MO30BY
MPOTSITOM JIECATH JIHIB, a M0a0 3abe3nedeHHs mo-
30By WUISIXOM HaKJIaJeHHS apeliTy Ha MOpPCHKE
CYJTHO - IO TPUJIISATH JIHIB.

Jimepamypa:

1. Fociogapchkuii MpoIeCyaabHUE KOJACKC YK-
painm: 3akon Ykpaiau Bix 06.11.1991 p. Ne 1789-
XIl Bioomocmi Bepxosnoi Paou Yxpainu. 1992 p.
Ne 6. Cr. 56.

2. YxBana @OpaHKIBCBKOIrO pPaiOHHOTO CYIy
M. JIsBoBa Bix 19.02.2021 y cripasi Ne 456/4651/20.
URL: https://reyestr.court.gov.ua/Review/
95019963.

3. YxBana ['ocionapcekoro cyny MukosnaiBch-
koi o6macti Big 30.06.2021 poxy y cmpasi
Ne 915/606/21 URL: https://reyestr.court.gov.ua/
Review/98041937.

4. VxBana ['ocomapcekoro cyny MukosnaiBch-
koi obOmacti Big 26.12.2023 poky y cmpasi
Ne 915/649/23 URL: https://reyestr.court.gov.ua/
Review/115936393.

5. ¥xBana ['ocnogapcekoro cymy Omecbkoi 06-
nacti Bix 18.07.2023 poky y crnpasi Ne 916/2281/23
URL: https://reyestr.court.gov.ua/Review/
112369333.

6. YxBana ['ocriogapcekoro cyay 3akapnaTcbKoi
obomacti  Bim  23.02.2024 poxy 'y  cmopasi
Ne 907/996/23 URL: https://reyestr.court.gov.ua/
Review/1173389809.

7. YxBana ['ocogapcekoro cymy micta Kuesa
Bix 28.07.2024 poxy y cmpasi Ne 757/37903/18-11
URL: https://reyestr.court.gov.ua/ Review/
105562059.

8. YxBama Tocmomapcekoro cyny KuiBcbkoi
obmacti  Bim  01.03.2019 poxy 'y  cmpasi
Ne 911/1209/18 URL: https://reyestr.court.gov.ua/
Review/ 80365823.

References:

1. Economic Procedural Code of Ukraine: Law
of Ukraine dated November 6, 1991 No. 1789-XII
// Bulletin of the Verkhovna Rada of Ukraine. 1992.
No. 6. Art. 56.

2. Resolution of the Frankivsky District Court of
Lviv dated February 19, 2021 in case
No. 456/4651/20. URL.: https://reyestr.court.gov.ua/
Review/95019963.

3. Resolution of the Commercial Court of the
Mykolaiv Region dated June 30, 2021 in case
No. 915/606/21 URL.: https://reyestr.court.gov.ua/
Review/98041937.

4. Decision of the Commercial Court of the My-
kolaiv Region dated December 26, 2023 in case
No. 915/649/23 URL.: https://reyestr.court.gov.ua/
Review/115936393.

5. Decision of the Commercial Court of Odesa
Region  dated July18, 2023 in case
No. 916/2281/23 URL.: https://reyestr.court.gov.ua/
Review/112369333.

6. Decision of the Economic Court of
Zakarpattia Oblast dated February 23, 2024 in case
No. 907/996/23 URL.: https://reyestr.court.gov.ua/
Review/117338989.

7. Decision of the Commercial Court of the City

of Kyiv dated 07/28/2024 in  case
No. 757/37903/18-ts URL: https://reyestr.court.
gov.ua/Review/105562059.

8. Decision of the Commercial Court of the Ky-
iv region dated Marchl, 2019 in case
No. 911/1209/18 URL.: https://reyestr.court.gov.ua/
Review/80365823.

FOpuouunuii sichux 2 (71) 2024 191



I'OCIIOJAPCBHKE ITPABO

Yaroslav Khlivnyi

REPLACEMENT AND CANCELLATION
OF CLAIM SECURITY MEASURES IN ECONOMIC PROCEEDINGS
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The purpose: to describe the features of replacing and canceling measures of counterclaim
protection in the economic process, based on the analysis of which to propose ways to improve them.
Research methods: the method of analysis is used to study judicial practice and identify problems of claim
enforcement. The formal-logical method was used to form conclusions, proposals aimed at improving
economic procedural legislation regarding the replacement and cancellation of measures to counter-
ensure a claim in an economic process. Results: it is proved that the application of measures to ensure the
claim, as well as their cancellation or change, must be justified and confirmed by evidence. The
circumstances of the court case may change during its consideration, as new evidence may appear or a
dispute may be settled between the parties, precisely because of these reasons, the continuation of the
application of security measures loses its necessity. Moreover, there are circumstances when the
continuation of the enforcement measure would violate the rights and interests of the applicant.
Therefore, when applying measures to secure a claim, the court must proceed from the actual circumstances
of the case and change or cancel them in accordance with the circumstances of the case that arise during the
consideration of the case. Discussion: features of replacing measures to secure a claim in the course of
court proceedings. Grounds and procedure for canceling measures to secure a claim.
Current judicial practice in the context of replacement or cancellation of measures to secure a claim in an
economic process.

Key words: business process; securing a claim; measures securing a claim; replacing a measure
securing a claim; canceling a measure securing a claim.
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Mema: HayKo080-MemoOoN02IuHe OCMUCTICHHS pecoyianizayii  3acyodceHux 6 MIcysax Heceoboou
Hepoicasnoi kpuminanvro-euxonasuoi cayocou Yxpainu. Memoou 00cionceHns: y cmammi UKOPUCTIAHI
OlaneKmuyHull Memoo Ni3HAHHSA, 3A2ATbHO-HAYKOSI Ma CHeyianvHi mMemoou O00cCaiodicenHs. 3oxkpema,
CMPYKMYpPHO-PYHKYIOHATbHUL, — COYiono2iuHull ma odoemamuunuti  memoo. Pezynomamu: numanns
BUCGIMIEHT 8 CIMAMMI Q0360AUNIU PO3STSIHYMU PeCOYIaNi3ayiro 3aCyOHCeHUX 8 MICYIX Hec80000U, K 0OUH i3
npiopumemnux HanpsmKie OepicasHoi noaimuxu y c@epi GUKOHAHHA NOKAPAHHS ma npooayii
Minicmepcmea ocmuyii Yxpainu. 3azuaueno, wo npoyec pecoyianizayii 3acyoxcenux 6 micysx Hec60600u
npoxodums 6éci cmadii 6i00ysannss nokapauus. Q02060peHHA: Y HAVKOSIL cmammi NPOAHATIZ08AHO
epexmusHicmv  excummst  3aco0y pecoyianizayisi Ha 3AcyOdceHux ni0 uac Gi00y6aHHsi NOKAPAHHSL.
Cohopmynvosano asmopcvke nowssmms pecoyianizayis. /losedeno, wjo pecoyianizayis 3acy0’ceHux 8 Micmax
neceoboou /IKBC Vkpainu € oOnum i3 npiopumemuux HANpsMKi6 (DYHKYIOHY8AHHSA Op2aMie i YCMAHO8
BUKOHAHHS NOKAPAHb, A MAKONC NPOBIOHUM 3A80AHHAM NEeHIMeHYIapHux cucmem Oilbulocmi Kpain ceimy, a
MoMmy it 00CHIOHCEeH S, 8IONOBIOAE 3ANUMY KPUMIHATLHO-6UKOHABYOI HAYKU YKpaiHu.

Kntouoei cnosa: nenimenyiapua cucmema, 3acyodceHull, pecoyianizayisi, nepcouan; [epoicasua
KPUMIHATIbHO-BUKOHABYA  CYoHcOA; Micysi Hec80000U, SUKOHAHHA NOKAPAHHS, B6I00Y8AHHS NOKAPAHH,
besneka,; 3anobicannsi.

ITocTanoBka mpodJeMn Ta ii aKTyaJbHICTh. B
YMOBax PeXHMY BOEHHOTO CTaHy B YKpaiHi AepKa-
BHA TOJIITHKA y cepi BUKOHAHHA MOKapaHb 1 Mpo-
Oawii moBuHHA OyTH CIIpsIMOBaHA Ha 3a0e3MECUeHHS
npaB 1 cBOOOA 3aCyKEHHX B MICISIX HECBOOOIH
HepxaBHOI KpUMiHAJIbHO-BUKOHABYOI CIyXO0H YK-

paian (manmi AKBC VYkpainm), a ii xpumiHagbHO-
BUKOHABYE 3aKOHOJIABCTBO Ma€ OYTH NMPHUBEICHO Y
BiJIMIOBI/THICTh MIDKHAPOJIHUX HOPM 1 CTaHJAPTIB Ta
HampaBiieHe Ha TudepeHwuiaio Ta iHIuBiTyai3a-
1il0 BUKOHAHHSA MOKAapaHHS LUIAXOM peasizamii 3a-
co0iB BUNpaBIJICHHS 1 pecowianizarii.
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Bapro 3a3HaunTH, MO0 CHOTOAHI pecoriamizaris
3acymkeHnx B mictax HecBoboau JIKBC Ykpainu €
OTHUM 13 TIPIOPUTETHUX HAIPIMKIB (QYHKITIOHY-
BaHHS OpPraHiB 1 yCTAaHOB BHKOHAHHS TMOKapaHb, i
BinmoBimae Crparerii pedopMyBaHHS MTEHITEHITIap-
HOI cucteMu Ha mepion no 2026 poky Ta 3aTBep-
JDKEHHSI oTepaliifHoro miany ii peamizamii y 2022-
2024 pokax [1]. BomHodac 3a HamIUM JIOCIIIKCH-
HSIM pecolliaiizalisi 3acy/PKeHUX € TaKOX MPOBiJ-
HUM 3aBJIJaHHSIM MCHITCHI[IAPHUX CHCTEM OUTBIIOCTI
KpaiH CBITY, a TOMY ITPOBEJICHE HAMU JIOCIIi/KCHHH,
BIJNOBiZIa€ 3alUTy KPUMiHAIBHO-BUKOHABYOI Hay-
KM YKpaiHu.

AHnani3z pocaimkens i my6Jikauniii 3 mpooJie-
Mu. 3a octaHHi 10 pokiB MUTaHHS pecolliaizamii
3acykeHux B Micigx HecBoooau JIKBC Ykpainu
OyJI0 IpeMETOM HAayKOBOTO MOLIYKY B Mpaisx Ta-
KHX BITYM3HSHHUX BueHHMX, sK: B.A. Bbamupu,
L.T" boratuproBa, A.l. boratuprsosa, O.1 boratipsosoi,
OM.T'ymina, OM. [xyxwu, T.A. [lerncosoi, A.B. Kuprrok,
O.I". Konba, H.B. Konomiert, LI Mutpodarosa, O.B. Minsiesoi,
MC.IlyzuproBa, O.b. [ITammuacekuii, B.M. CuHboB,
AX Cremamroka, B.M. TpyOnikos, C.5. ®apentok,
CL Xamvona, O.O. Ikymv Ta iH..

Jlani BYCHI BHECIIU 3HAYHUI BHECOK B PO3POOKY
(hyHKITIOHYBaHHS KPUMIHAFHO-BUKOHABYOI CHCTe-
MU Ykpainu Ta ii TpaHcdopmalii B NeHiTeHLiapHy
cucremy. He mpuMeHIIyrouM 3HA4YEHHS HAYKOBUX
PO3BIZIOK BKa3aHWX [OCIIJHUKIB, Ha allb, IPO-
OremMa pecorrianizaiii 3aCy/PKEeHUX B MICIIX HECBO-
0oau B Ykpainu He Oyna MOCIijKeHa Ha JTOKTPH-
HaJIBHOMY PiBHI.

LuM BU3HAYAETHCS AKTYyaNbHICTh JAHOTO JTOCIi-
JDKCHHS, SIKE CIIPSIMOBAaHE Ha BU3HAYEHHS Ta 00-
TPYHTYBaHHS HOBUX KPHUMiHAIhHO-BHKOHAYMX 3a-
caj 3a0e3medueHHs pecoliamizalii 4epe3 Mpu3My:
MIPaBOBOTO CTaTyCy, OpraHizallii mpaBOBOi, MeI4-
HOI, IICHXOJOIIYHOI Ta COLaJbHOI JOINOMOIM Bifg
YOro 3alle)KUTh PEIHTerpallis 3acyKEHOrO ITiCis
3BLIBHEHHS.

MerTor0 cTaTTi € BUOKPEMIICHHS 0COOIMBOCTEH
pecomianizalii 3acyKeHHX B MiCISIX HecBOOOIU
JKBC VYkpainu Ha ctafii comianizamii Ta peinTer-
pamii 3acymkenux. s peamizamii BkazaHoi MeTH
BUpINIyBaNHCA Taki 3aBAaHHSA: I[POaHAi3yBaTH
CTaH AOCIIKCHHS NPOOJeMH y MpalfX BITYM3HSI-
HUX BYCHUX y Tally3l KpUMiHAJIHHO-BUKOHABYOTO
IpaBa; OXapaKTepu3yBaTH OCOOJMBOCTI pecolliai-

3amii 3acymkeHnx B Miciax HecBobomu JJKBC Y-
paiau; chopMmyiaroBaTH aBTOPCbKE BHU3HAUCHHS
pecomianizalii 3acy/PKeHHX B MICIIX HECBOOOIN;
3a CHOITBHUMH O3HaKaMH C(OpMYIIOBaTH BIACHI
BUCHOBKH.

Buxnaa ocHOBHOro martepiajay J0C/iIsKeHHS.
Ha xamp, HemodiHaHCYBaHHS KpUMiHAJIBHO-
BHKOHABYOI CUCTEMM YKpalHU B YMOBax PEXKUMY
BOEHHOTO cTaHy 3 /lepkaBHOro OrOIXeTy, BUTpAT
Ha 3apo0iTHY IUIATHIO MIEPCOHATY MICI[hb HECBOOO U
JAKBC VYxkpainu, yTpuMaHHS 3aCyJKEHHX B Opra-
Hax 1 ycTaHOBaX BUKOHAHHS MOKapaHb, BANHEHHS B
MICISIX HECBOOOAM TOBTOPHOTO KPUMiHAIBHOTO
MPaBOIMOPYIIECHHS, HETATUBHO BILTMBAE Ha MPOIIEC
pecoriiamizarii, i K pe3yabTaT piBeHb JOBIpH Hace-
JIEHHsI KpaiHU JI0 KPUMiHAILHO-BUKOHABYOI CHCTe-
MU YKpaiHu pi3Ko najae.

OCKiNbKH y 3aralbHUX MOJOXKeHHs X KpumiHa-
JbHO-BUKOHABUYOTO Kozaekcy Ykpainm (mami KBK
VYkpaiHv) BH3HAUYCHO OCHOBHI 3acajy KPUMiHAJIb-
HO-BUKOHABYOTO 3aKOHOJABCTBA YKpaiHU, a TOMY
cepell METH 1 3aBlaHb KPHMiHAJIbHO-BUKOHABYOI'O
3aKOHOJAaBCTBa, HOTO Aii y MpOCTOpi i yaci, miacTas
Ta TPUHIUIIB BUKOHAHHS 1 BiJOyBaHHS TOKapaHHS,
YiJIbHE MICIIE HAJIGKUTh OCHOBHUM 3ac00aM BHUIIpa-
BIICHHS 1 pecolliamizarnii 3acy/KeHHX: BCTAHOBIIE-
HUH MOPSAAOK BUKOHAHHS Ta BinOyBaHHS IOKapaH-
Hs (pexuM), Ipodarlis, CyCIiIbHO KOPHCHA TIpalls,
COIIaTbHO-BUXOBHA p000Ta, 3arajabHOOCBITHE 1
npodeciiHO-TeXHIYHE rPOMaJICEKHA
BILIHB [2].

Bapto HaronocuTH, mo MiHicTepcTBOM IOCTHIIIT
VYKpaiHu TakoXX MNPONOHYETHCS MOMOBHUTH CT. 6
KBK VYkpainun HacTynHUMH 3ac00aMu BUIIPaBIICH-
Hs 1 pecoriamizalii: AuHaMiyHa Oe3leka, OIliHKa
KPUMIHOT€HHOTO PH3HMKY, IUIaHYBaHHS HPOLECY
BUKOHAHHS-BINOYyBaHHS NOKapaHb. B oMy KOH-
TEKCTi, BaXJIUBUM IPUKIAJIHUM AaCHEKTOM iX 3a-

HaB4YaHH,

CTOCYBaHHs, Ha HAlll MOTJISA, € Te, IO BCi BOHU
MAaloTh 3aCTOCOBYBATHCS 3 ypaxyBaHHSM BUJY I10-
KapaHHS, OCOOMCTOCTI 3acyIXEHOT0, XapakTepy,
CTYTICHSI CYCIiJIbHOI HE0E3NeKH i MOTHBIB BUHMHE-
HOTO KPHMiHAJBHOTO MPAaBOMOPYIICHHS Ta TOBEIi-
HKH 3aCyJKEHOTO TIiJ1 9ac Bi0yBaHHS TIOKapaHHSL.
OTtox, pecomianizamis 3acyDKCHUX Y MiCIsX
HecBoOOaM B YKpaiHi BioOOpakaeTbcs y KpUMiHa-
JTbHO-BUKOHABYIM XapaKTEPUCTHIIl 3aCYKEHOTO,
sKa y HallOMy PO3YMIHHI € CBOEPIHUM 1HIUKATO-
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pOM iX 3aCTOCYBaHHS, OCKIIBKH BiIJI3epKajO€ Ti
OCOOWCTICHI 3MiHM y TOBEIHIII 3aCyIKEHOrO MPOo-
TATOM CTPOKY HOTO BiIOyBaHHS B MICISIX HECBOOO-
mu IKBC VYkpainu gepe3 mpusMy CBiJOMOTO BiJl-
HOBJICHHSI B COIIAJIbHOMY CTaTyCl OBHOIPAaBHOTO
YJieHA CYCHUILCTBA TICJs 3BUIBHEHHS Bill Bi0Y-
BaHHsI MOKapaHHI.

Came pO3BHTOK KpHUMiHAIbHO-BUKOHABYOI Hay-
Ki YKpaiHU MOCWIIOE 3 OOKY BITYM3HSHUX BUCHUX
Ta MPaKTHKIB 1HTEpEC 10 HAYKOBOT'O OOIPYHTYBaH-
Hs Ta BHBUYCHHS MPOIIECY pecoliaiizaiii Ha 3acy-
JOKCHUX B YMOBAaX 130JIA11il, SIK KiHIIEBOI METH BH-
KOHAaHHSI TIOKapaHHS 1 peiHTerpauii 3acyIKeHOTO
MiCJIs 3BIIbHEHHSI B TPOMA/ISIHCHKE CYCITIILCTBO.

Bapro HaromocuTH, 10 3a POKH HE3aJIEKHOCTI
VYkpainu nuTaHHs pecolianizaiii 3acyKeHUX OyIu
MPEIMETOM JOCHIDKCHb TaKUX BITYM3HSIHHX BUe-
mux, sk: O.M. Hexuserp [3]; C.O. Uebonenxo [4];
0.0. llkyTa [5; 6]; M.IO. Kyrenos [7];
A.I'. lonros [8]; LI'. boratupwos [9]. o peui, ix
mpaii Hajajd 3HAYHUN TOIITOBX Y PO3B’s3aHHI
npoOJeM TMOB’sI3aHUX KPUMIHAIbHO-BUKOHABUUMH
3acajiaMy BUKOHAHHS Ta Bi0OyBaHHS TOKapaHsb, aje
CTOCYBAJIUCS BIACHUX JJOCII/PKEHb.

3a HamUM JOCHIHKCHHSM, 3aCTOCYBaHHS pe-
comiamizarii 0 3acymKeHHX, SKi BiJ0OyBarOTh IO-
kapaHHs B wMicuax HecBobomm JIKBC VYkpainu
NPUAUIIIOCS Ha Kajb, HE JOcTaTHboI yBaru. Ha
HaIlle TTIepeKOHaHHs pecoliaizallii A0 3aCyKeHUX
B wmicmsix HecBoOomu JAKBC VYkpaiam nexurts y
MeXax  BHM3HAYEHHS  iXHbOI  KpUMiHaJIbHO-
BUKOHABYOI XapaKTEepPUCTHKH. BoHa, sK mnumre
C.B. Llaprok Mmae 3abe3neuyBatu Bubip i 3acrocy-
BaHHS IMX 3acO0iB A1 KOMIUIGKCHOTO BHBUYEHHS
oco0w, sika BijOyBae mokapanus [ 10, c. 250].

[Ipn mocnmimXeHHI HAaHOTO €JIEMEHTY B CTPYK-
TYpi KpUMiHaJIbHO-BUKOHABYOI XapaKTEPUCTUKU MU
BUXOAWIM 13 TOJOXXEHb YMHHOTO 3aKOHO/IABCTBa,
4.3 cr. 6 KBK VYkpainu y skiii nepepaxoBaHi oc-
HOBHI 3aco0M BHIpaBIICHHS 1 pecomiamizauii 3a-
cyIkeHHX. Bimpasy 3ayBaxumo, 10 Ha 3acymxe-
HUX, AKi BiOyBalOTh MOKapaHHS B MiCLSX HECBO-
6omu IKBC VYkpainu, MOMUPIOETHCA BIUIMB YCIiX
3ac00iB 03 )KOJTHOTO BUKIIIOYEHHS [2].

Benyun MoOBy mpo TOpSJOK BUKOHAaHHS Ta
BiIOYBaHHS TIOKAapaHHS (pEKUM) MH TOBUHHI
BU3HAYUTHCSA 13 PO3YMIHHSM JJAaHOTO MOHSATTS. [Ipa-
BoBHiA aHami3 4. 1 cr. 102 KBK Ykpaiau cBiguuTh

PO PO3YMIHHS PEXKHUMY SK KOMIUIEKCHOTO TOHAT-
TS, 1O BimoOpakae BHKOHAHHSI OOOB’SI3KIiB
aZMiHICTpaIlil yCTAHOBU BHKOHAHHS ITOKApHHS II0-
JI0 peamizamii cBOiX (YHKIIH B cdepi BUKOHAHHS
MMoKapaHHs Ta 3a0e3ledeHHs peamisallii mpas 3a-
cymkeHux [2].

Pexxum BinOyBaHHS TOKapaHHS pETJIAMCHTYE
JKUTTSL 3aCy/DKEHUX B yMOBaXx 130JALii, 3 MOCTiH-
HUM JIOTPUMAaHHSM IPaBWI MOBEIIHKH mependade-
HUX JJIS JTAHOTO BUJY YCTaHOBM BUKOHAHHS IOKa-
paHb 1 BimoOpakae BiTHOIICHHS 3aCy/DKCHUX JI0
MPaBOOOMEKEHb, SIKi BCTAHOBIICHI J0 JaHOTO BUIY
MOKapaHHs, XapaKTep CTATHCHb Ta 320X0YCHb MPO-
TATOM CTPOKY BiZIOYBaHHsI MOKapaHHsl, BiHOIICHHS
B KOJICKTHBI 3acyIKCHUX. BaxknnBo po3ymiTH Ta-
KO)K BHXOBHY (QYHKIIIO pEKHUMY, SKa TICHO
MOB’si3aHa 13 CHPSAMOBAHICTIO BUBYCHHS 3MiH Y
0COOMCTOCTI 3aCyIKEHOTO, HIO BiIOOPaKAETHCS Y
HOro KpUMiHAJILHO-BUKOHABYIH XapaKTEPUCTHII.

KpumiHalbHO-BUKOHABYAa XapaKTEPUCTHKA TI0-
BUHHA BpPaxOBYBaTHCS 1 MpW MpU3HAYEHHI 3acy/-
JKEHOMY 3aXOJiB JUCIUILIIHAPHOTO IUTUBY, OCKIJIb-
KA JUCHUIUTIHAPHA MPaKTHKa B MICISX HECBOOOIH
JAKBC VYkpainu, TakoX 3aJUIIA€ThCS YAaCTHHOIO
pexumy. Sk, cBiguarh TmpoBeneHI HaMu JO-
CII/DKEHHSI TPAaKTUKHA 3aCTOCYBaHHS CTSTHEHB JI0
3aCy/KEHUX, SKi BiI0OYBalOTh MOKApaHHS B MICIIX
HecBOOOIM, aaMiHICTpaIlil YCTaHOBHM BHUKOHAHHS
MTOKapHHS HaWYacTillle 3a BCe BHUKOPUCTOBYE TaKi
BUIM CTATHEHb SK: TIONEPE/KeHHS 1 JoraHa —
27,2% Ta 33,3% BiANOBIAHO, a HAMHMKYMUKN BiJICO-
TOK CTAaHOBHTH 3aCTOCYBaHHS CTSATHEHHS y BHUII I1€-
pesenenns ao IIKT — 8,1%. CyBopa norana 3acto-
coByBanacs 10 13,1% BuBUEHUX 3acCyKEHHUX, a
nmomimenHs 10 130 y 18% BumankiB BUMHEHHS
HOpYIIeHb pekuMy yTpumanus [11].

[Ipunarigao 3a3HauYMMO, IO Y MOPIBHAHHI 3 TO-
nepeaHiMu TociipkeHHsIMu [4, c. 15] 3actocyBaH-
Hsl KpalHiX 3aXOJiB CTATHEHHS JI0 3aCy/DKCHUX B
Micigx HecBoboau JIKBC Ykpainu crano He Tiib-
KM BHBaXCHUM, a W BITHOCHO HEYACTUM SIBHUILEM,
IO CBiIYMTH HPO TyMaHi3alil0 LBOrO HANpPSIMKY
JUSTTBHOCTI YCTAaHOB BUKOHAHHS ITOKAPAHb.

3 iHmoro OOKy 3axoJaM 3a0XOYEHHS CBigYaTh
PO TOTOBHICTh CHPUHHSITTSA 3aCyJKSHHUM OCHOB-
HUX 3ac00iB BHIIPABJICHHS 1 pecoliamsarliii, cepes
SAKHX € W pexuM BiOyBaHHS mokapaHHs. Kpim To-
ro, MpaBoMipHa IMOBEJIHKA 3acyIKCHOTO0 € He-
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BiJI’€MHOIO CKJIAZIOBOIO, IO XapaKTEpU3yE H CTy-
ITiHh HOTO BUIPABIICHHS, SIK KPUTEPIIO OIIHKA ede-
KTUBHOCTI MPU3HAYCHOTO CYJIOM ITOKapaHHs.

BinOyBaroun mokapaHHS 3aCy/KEHi, 9iTKO YCBI-
JOMJTIOIOTH HEOOXiTHICTh BUKOHAHHS TOKIIAICHUX
Ha HHUX NpaBOOOMEXEHb, HACIIJKOM TaKoi BHYTpi-
ITHHOI MOTHBAIli € HaMaraHHs 30CEPEAMTUCS Ha
HaJIC)KHOMY BUKOHAHHS TUX YU 1HIIUX OOOB’SI3KiB,
SIKi BUHHKAIOTh y Pi3HUX c(epax iXHBOTO MOBCSK-
JICHHOT'O JKUTTS 3a TpaTaMHu.

Ile crocyerbcs X BiIHOMICHHS HE TUIBKH [0
PSKUMHUX BUMOT, a 1 JI0 Tpalli, HaB4aHHS, CIIOPTY,
COLiaJIbHOI aKTUBHOCTI, y4acTi y JisUIbHOCTI ca-
MOJIISUTLHUX OpTaHi3allild 3acy/PKCHUX. 3a HalluM
JOCTIDKEHHSIM, aJIMiHICTpallisi YCTaHOB BUKOHAHHS
MoKapaHb HaW4acTillle CTUMYIIIOE MPaBOMIpHY TO-
BEJIHKY Ta COLiaJIbHy aKTHUBHICTH 3acyIKCHUX
HACTYITHUMH 3ac00aMu 3a0X0UEHHs: 1) TOCTPOKOBE
3HSTTS PaHillle HakiaaeHoro ctsaraeHHs — 60,2%;
2) nomska — 17,4%; 3) HamaHHSA JOJaTKOBOTO KO-
poTKOCTpOKOBOTO TobaueHuss — 13,5%; 4) namanus
JIOZIATKOBOTO TpHBajoro modaveHus — 4,6%; Haro-
POJKEHHS rpamotoro  — 2,4%;
5) no3Bin mofaTKOBO BHTpadaru rporr — 1,2% Ta
JO3BII HA JOJAaTKOBY TeJieOHHY pO3MOBY —
0,6% [11].

Ha mepmwidi mormsix T0BOJI MIMPOKE KOJO 3a0-
XOYEHb CBIYHMTHL MPO CIPHUSIHHS TEepPCOHANy ycTa-

IIOXBAJIBHOI'O

HOB BUKOHAHHsI NIOKapaHb Y CTUMYJIIOBAaHHI IIpaBo-
CIIyXHSIHOT TIOBEIIHKM 3aCy[KCHHX B MICISIX He-
cobomu JIKBC VYxkpainu, omHak Taka MisUTBHICTB
1HOJI PU3BOAMTE 10 (hopMaiizMy 3 OOKY OKpeMHX
MPEeICTaBHUKIB aJMiHICTpallii BUIPaBHOI KOJOHIi.
Bona mae micte Tofi, Koiu BigOyBa€eThCs MiATOTO-
BKa MaTepiamiB  3aCyKEHHX [0
JOCTPOKOBOT'O 3BUIbHEHHS, BEJCHHS MpOrpaM Iu-
(epeH1ii0BaHOTr0 BUXOBHOTO BIUIMBY HA HUX.

KpiMm 1poro QopmanbHuil migXin HadaIbHUKIB
Bigaiaens CBIIP ycTtaHOB BUKOHAaHHS OKapaHb 10
peamizanii BUXOBHOI pOOOTH 13 3aCyIKEHHMH Ta
BU3HAYEHHSI CTYINEHS iX BHIIPABJICHHA 1 pecoliaii-
3awii Npu3BOIUTH A0 nopymeHs Bumor crareid 100 i
101 KpumiHanpHO-BUKOHABUOTO KOJAEKCY YKpaiHH,
YHaCliJJOK 4Oro 3MiHAa YMOB TPHUMaHHS y Meax
YCTaHOBH Ta MEPEBEICHHS 10 IIJIBHMII COLIaIbHOI

YMOBHO-

peabuiTallii 3aCTOCOBYEThCS J0 3aCyKEHUX 0e3
ypaxyBaHHS iX TOBENIHKH, CTaBJIEHHS N0 IIpari,
XapakTepy paHille HaKIaJeHUX CTATHEHb.

ITpy oMy Ha CTaH BUXOBHOI pOOOTH B YCTaHO-
BaX HEraTUBHO BIUIMBAIOTh IOPYLICHHSA aIMIiHICT-
paumisiMH yCTaHOB BHUKOHAHHS IIOKapaHb BHMOT
crarti 134 KpuMiHaaIpHO-BUKOHABUOTO KOJEKCY
VYkpaiHu 1moao mifcraB Ta HOPSIKY 3aCTOCYBAaHHS
JI0 3aCyIDKEHUX 3aXOMiB JUCHUIUTIHAPHOTO BILUIUBY
Yy BUIJISIII TIOMIIIEHHS JI0 AMCHUIUTIHAPHUX 130J1sI-
TOpIB Ta MEpPEeBEJCHHS A0 NPUMIIEHh KaMEpPHOTO
THUILY.

SAx 3ayBaXylO BITUM3HSIHA BYCHA
T.A. JlenncoBa, mepeBaxHiil OiNBIIOCTI yCTaHOB
BUKOHAHHS TIOKapaHb IMpPH MPHU3HAYECHHI CTSITHEHb
HE BPaxOBYIOTHCS MOBEiHKA 3aCyPKEHOT0 IO BUH-
HEHHS TPOCTYNKY, KIJIBKICTb 1 XapakTep paHilie
HaKJIaJICHUX CTATHCHb, OOCTaBUHU 1 MOTHBHM BYHU-
HEHHS MOPYLICHHS, a TOMY COIliaJbHO-BUXOBHA PO-
0oTta Mae OyTU CIpsSMOBaHA HA BUKOPIHEHHS B CBi-
JIOMOCTI MTPaBOIOPYIIHUKIB aCOI[iaIbHUX MOTJISIIIB,
MEPEeKOHaHb 1 IHTEpeCiB LUISTXOM PO3BUTKY COLlia-
JBHO-KOPHCHOI iHiriatuBu [12, c. 268-269].

B minoMy moromkyoock i3 IyMKO BYEHOI, MU
BCE K TaKH 3 OISy, HA pPaHille OTpUMaHi pe3yib-
TaTH, HE MOXKEMO 3 YCi€I0 BIIEBHEHICTIO KOHCTATY-
BaTH, II0 CTOCOBHO 3aCy/DKCHUX B MICISIX HECBO-
oomqn JIKBC VYkpainu Taka 0iIb COLIaIbHO-
BUXOBHOI po0OTH € nocsarnyror. Okpema Karero-
pist 3acymkenux B micisix HecBobonu JIKBC Ykpa-
{HM Mae 4iTKy acollialbHy CIPSIMOBAHICTH, OCKLIb-
KA XapakTep BUMHEHOTO HHUMHU [iSHHS CBiAYMTH
PO PO3YMiHHS HUMH HACIiJKiB BYNHEHUX MPOTH-
MPaBHUX JisiHb, BiJICYTHICTh KasATTS y BUMHEHOMY
KpUMiHAJILHOMY IIPaBOIOPYIIEHHI, 2 TOMY Ja€ MiJI-
CTaBM BBaXKaTW, L0 BOHM BIIEPTO HE OaxaroTb
CIIpUIIMATH BUXOBHI 3aXO/AH 1 MPOXOIHUTH CTaIir0
pecoriamizarii.

Otox, BakiMBa pojb y pecouianmizamii 3acy-
JokeHnx B Micix HecBoooan JIKBC VYkpainu Ha-
JIeKHUTH COIIAIbHO-BUXOBHINA POOOTI, SKa, OpraHi-
30BY€THCA 3 METOI0 (DOPMYBaHHA 1 3aKpillJICHHS B
3aCyDKEHUX MparHeHHs IO 3aHSTTSA CYCIHiJIbHO-
KOPUCHOIO JiSUIBHICTIO, CyMJIIHHOTO CTaBJICHHS 1O
mpaii, JOTPUMAaHHS BHUMOT 3aKOHIB Ta 1HIIHAX
NPUAHATHAX B CYCIHiJIbCTBI MPaBWJI MOBEIIHKH, MiJ-
BUIIEHHS IX 3arajlbHOOCBITHBOTO Ta KYJBTYPHOTO
piBHIB. ¥ Me)aX HaIIOro JOCIIPKEHHS MU HE MOT-
JI1 OMUHYTH CBO€IO YBAror L€l BaXIJIMBUI HaIIPsIM
po0OTH 13 3aCyIKEHUMH.
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AJKe, SIK CBiTYaTh OTPHIMaHI HAMU PE3yJbTaTH,
BEJIMKA KUTBKICTh 3aCyIKEHUX B MiCIIIX HECBOOOIN
JKBC VYkpainu, Oaiimyxe CTaBUTBHCS IO 3aXOIiB
COIIaTFHO-BUXOBHOTO Xapaktepy 62,4% onmuTaHux,
me 6,6% HEraTMBHO BITHOCATBHCS IO HEl 1 JIHIe
31% cxBambHO BIATYKYETBbCS IO TPOBEICHHS
pi3HOrO poXéy COLiaIbHUX 3aXOliB. Yce Le Jae
MiJICTABH BBAXKATH, 110 COIiaJIbHO-BUXOBHA poOoTa
nepedyBae Ha HEHAJC)KHOMY DIBHI ¥ He cHpuUii-
MA€ETHCSl 3aCy/DKEHUMHU SK TIOJNETIICHHS XUTTS 32
rpatamu [11].

Po3rnsHyBIIM 0COOIMBOCTI BIUIMBY COILiajIbHO-
BHUXOBHOI pOOOTH Ha 3aCy[KEHHX, B MICLSIX HECBO-
o6omu JIKBC VYkpainu, MU He MOXKEMO OOIHTH i
HaBYaHHS 3aCy/XKEHHUX, OCKUIBKH BOHO € OAMH i3
3ac001B BUIPABJICHHS 1 pecollializailii 3acyKEeHUX.
Mu MaeMoO pO3yMmiTH, IIO BOHO Ma€ BiANOBIAHY
cnenndiky, sKka 0OyMOBIIOETECS TOCTIHHUM TIepe-
OyBaHHSIM 3aCyXKCHOTO B yMOBax i30JsMii Ta cy-
Boporo posnopsnky aus. OnHak, He TUBISYHCH Ha
MEBHI CKJIQJHOCTI B OpraHi3allii HaB4aabHOI JisIb-
HOCTi, 3aCy/PKeHUM HaJa€ThCs MOXKIUBICTb OTpH-
MaTH IOBHY CEpEIHIO OCBITY Ta IMpH BiJCYTHOCTI
BUPOOHNYOT mpodecii, 3a sIKOI0 BOHH MOXYTb OyTH
MpaleBJIaIliTOBaHl B JaHid KOJOHIi, HaJa€eThCs
MOJKITUBICTh TIATOTOBKH Ha KypcaxX MpodeciitHoro
HaBYaHHS POOITHUKIB HAa BUPOOHMIITBI BiAIIOBITHO
1o ct. 125, ct. 126 KBK Ykpaiunu [2].

Kpim Ttoro, HasBHicTE B YKpaiHi HaBYaJbHUX
3aKJIaJiB 13 JUCTAHIIHHOW (OPMOIO HABYAHHSA, JIA€
MOXIIMBICTh OTPUMATH W BHILY OCBITY HE 3aJIMINA-
FOYM MEXIi MICI[b HECBOOOH. AHAII3YIOUH PE3yIlb-
TaTW HAIIOTO JIOCHI/DKEHHS 3a3HauyuMO, IO MpO-
O7eMa OTpUMaHHS BHIIOI OCBITH cepej 3acyjke-
HUX B Mmicisx HecBoboau JIKB Ykpainu € moBoui
aKTyanpHOI, Ockimpku e 0,9% 3acykeHnx
MaroTh 11.

HeBenukuii BiICOTOK CTAaHOBISATH TAKOXK OCOOH,
KOTpl MalTh IIOYaTKOBY CEpEIHIO CIeLiabHY
ocBity (9,5%). OToX, MO’KEMO KOHCTAaTyBaTH, IIPO
HEOOXiZHICTh HaBUAHHS, K OJHOTO 3 €(EKTHUBHUX
3aco0iB pecomianizamii 3acymxeHux. SK ciymHO
3ayBaKyloTh (haxiBLi — oOpraHizamisi HaBYaJIbHOI
JiSUTBHOCTI 3aCyDKEHUX BXOIUTH J0 KOHTEKCTY 3a-
rajpHUX mnpo0iieM, IO XapaKTepu3ylTh CTaH i
TEHJICHITIT PO3BHUTKY BCI€l MEHITCHIIapHOI CHCTEMH
Jiep)KaBU Ta € aKTyalbHUM 1 HaraJbHAM MUTAHHSIM,

sIKe TIOTpeOye MIITbHOI YBard, JOKJIaJaHHS 3HATHIX
3yCHIIb 1 HeBimKTaaHOrO BUpimenns [13, ¢. 219].

BucHoBKH. Y3araJibHIOIOYN OTPUMAaHi TEOPETH-
YHi 3700yTKM HAayKH KPHMiHAJIFHO-BUKOHABYOTO
MpaBa Ta pe3yabTaTH IPOBEAEHOTO TOCIIIHKEHHS
MU JIAILIA HACTYTTHUX BUCHOBKIB!

1) pecorianizamisi 3acy/UKEHUX B MICLSIX HECBO-
6oaun JIKBC Ykpaiau — 11¢ ojiHa i3 cTafiil BigOy-
BaHHs 3aCy[DKCHUM KPHMIiHAIBHOTO TOKapaHHS B
OCHOBI SIKOI TIepe0yBaroTh MPABOBI, NEIArorivHI Ta
TICXOJIOT1YHI 3MiHU 3aCyJPKEHOI 0COOH, SIKi MaroTh
MO3UTUBHO BIUIMHYTH Ha CBiJOMY HOTO MOBEIiHKY
B YMOBax 130yl i MiATOTYBaTH 3aCyI>KEHOTO 10
MOBEPHEHHS BIJIMOBIAHOTO, CAMOCTIMHOTO, 3arajib-
HOIIPUHHSATOTO Ta COL[IaIbHO-HOPMATUBHOTO JKUTTS
B CYCIILJILCTRI;

2) YCTaHOBJICHO, III0 HE BCi 3aCY/KCHI B MICI[SIX
HecBoOoau JIKBC YkpaiHu MO3UTHBHO CTaBIATHCS
JI0 pecolfiaizamii 1 MmoB’s3aHo IIe 3 TUM, IO TXHs
MOBE/IIHKA XapaKTePU3YEThCS HE3HAYHUM pPiBHEM
MPaBOIOPYIIEHb MiJl Yac BiAOyBaHHS IMOKapaHHS,
HU3BKOIO TOTOBHICTIO JIO CHPHHHATTA 3aXOIiB
COLIIaNbHO-BUXOBHOTO Xapaktepy. HapuaHHs He
BiZlirpae MOMITHOI poji y (OpMyBaHHI COMLianbHO-
KOPHCHOI CIIPSIMOBAaHOCTI 3aCy/DKCHUX, a Misib-
HICTh TPOMAJICEKUX OpTaHi3amii HOCUTHh (hOopMalib-
HUU XapakKTep;

3) NpiopUTETHUM HANPSIMKOM POOOTH TEPCOHA-
nmy wmicis HecBoOoau JIKBC VYkpainu mae cratu
IHIUBIAyaNbHAN TiAXiA 10 TUIaHYBaHHS 1 peamizamii
3aX0JliB CIPSIMOBAHHUX HAa JIOCATHEHHS METH IOKa-
paHHsl, Mo 3a0e3MeYnThCS JHUIIE 3aBISKH 3aCTOCY-
BaHHIO JI0 3aCy/KEHHX 3ac00iB pecomiaizariii;

4) nporioHyeThest 3akpinuti y crartio 6 KBK
VYkpainu KpuTepiiB, sKi 1aBajsu 6 3MOTY BCTAHOBH-
TH CTYIiHB JOCSTHEHHS METH pecolliaizamii oco-
Owm, sika Bi0yBa€e MOKapaHHS B MICISIX HECBOOOIM
JKBC Ykpainn.
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Purpose: scientific and methodological understanding of the resocialization of convicts in places of
imprisonment of the State Criminal Enforcement Service of Ukraine. Research methods: the article uses the
dialectical method of cognition, general scientific and special research methods. In particular, the
structural-functional, sociological and dogmatic method. Results: the questions covered in the article
allowed us to consider the resocialization of convicts in places of imprisonment, as one of the priority
directions of the state policy in the field of punishment and probation of the Ministry of Justice of Ukraine. It
is noted that the process of resocialization of convicts in places of imprisonment goes through all stages of
serving the sentence. Discussion: the scientific article analyzes the effectiveness of using the resocialization
tool on convicts while serving their sentence. The author’s concept of resocialization is formulated. It has
been proven that the resocialization of convicts in places of imprisonment of the State Criminal Enforcement
Service of Ukraine is one of the priority directions of the functioning of the bodies and institutions for the
execution of punishments, as well as the leading task of the penitentiary systems of most countries of the
world, and therefore its research corresponds to the request of the criminal and executive science of
Ukraine.

Summarizing the theoretical achievements of the science of penal law and the results of the study, we
came to the following conclusions:

Resocialization of convicts in places of deprivation of liberty by the State Penitentiary Service of Ukraine
is one of the stages of serving a criminal sentence by a convict, which is based on the legal, pedagogical, and
psychological changes of the convicted person, which should have a positive impact on his conscious
behavior in isolation and prepare the convict for the return of an appropriate, independent, generally
accepted, and socio-normative life in society.

It has been established that not all convicts in places of deprivation of liberty of the State Penitentiary
Service of Ukraine have a positive attitude towards resocialization, and this is due to the fact that their
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behavior is characterized by a low level of offenses while serving their sentences and a low readiness to
perceive measures of a social and educational nature. Education does not play a significant role in the
formation of the socially useful orientation of convicts, and the activities of public organizations are of a
formal nature.

The priority area of work of the staff of places of deprivation of liberty of the State Penitentiary Service of
Ukraine should be an individual approach to the planning and implementation of measures aimed at
achieving the goal of punishment, which will be ensured only through the use of means of resocialization for
convicts.

It is proposed to enshrine in Article 6 of the Criminal Code of Ukraine the criteria that would make it
possible to establish the degree of achievement of the goal of resocialization of a person serving a sentence
in places of deprivation of liberty of the State Penitentiary Service of Ukraine.

Key words: penitentiary system; convict; resocialization; staff; State Criminal Enforcement Service;
places of imprisonment; execution of punishment; serving of punishment; security; prevention.
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Memoio npononoeanozo Hayko8o2o 0ocniodxcents € 00IpyHmyeanus pegpopmyeanns Bilicbkoeoi cyocou
npasonopsoKy ma GilcbKosol rocmuyii 3 Memoi Ni0GUUjeHHs PieHA Oucyuniinu 6 30potHux cuiax
Ykpainu ma eussnenns, poskpumms, po3cuioy8anhs ma nonepeoHceHHs. KPUMIHANbHUX | AOMIHICMPaAMUGHUX
npasonopyuieHs  GilicbKoBOCIYHcOosyamu 30potinux cun Yrpainu. Memoou 00CaiONHCeHHA: V HAYKOSIU
pobomi  GUKOPUCTAHI HACMYNHI  MemoOou O0O0CHIONCEHHS. 3A2ANbHOMEOPEMUYHi, AHATIMUYHUL mda
nopisuaAnbHo-npasosuii  memood. OcCHO60I0 Memooonocii 'y YboMy OOCHIONCeHHI €  CUCMEMHUL
nioxio, 3a 00NOMO2010 K020 NeGHUI 00 '€KM PO32A0AEMbCA K Oa2amoacnekmHe aguuye, Wo cKiadacmuesl 3
PIBHOMAHIMHUX eNeMEHMIB, CNIGGIOHOWIEHHS MIdNC SKUMU YMEOPIOIOMb GIOHOCHO CMIUKY CMPYKIMYpy
OisttbHocmi  y  cghepi  po3CniOy8aHHsT  KPUMIHAABHUX — MA  AOMIHICMPAMUBHUX — NPABONOPYULEHD,
AKI 8UUHAIOMbCA  GilicbKogoCYIHCOO8YAMU. Po3zenanymo ma npoananizosano numanHus po3ciioy8aHHs
KPUMIHATIbHUX MA AOMIHICIPAMUGHUX NPAGONOPYULEHb, SKI 8UUHEHI GIUCLKOBOCAYICOO8YsMU 6 YKpaii,
0cobUBO HA Cb0O20OHI NI0 uac eeauxomacumaonoi azpecii Pociticokoi @edepayii € 0ocums aKmyaibHUuM.
Pesynomamu: 3pobaeno UcHo80K, Wo pehopmysants cucmemu 6UAGNEHH, NPUNUHEHHS, PO3CIOYE8aHH:,
MAKOHC NONEPEeONCeHHs KPUMIHANbHUX MA AOMIHICMPAMUEHUX NPABONOPYULEHb  BIICLKOBOCTYHCOO08YIE
nepedbauac 6 neputy uepey CMEOPeHHs UYIMICHOI cucmemu 6IUCbKo8ol tocmuyii, mobmo ymeopeHHs
BIICLKOBUX  CYOi8, YOOCKOHANEHHS pobOmMuU  BIUCLKOBUX NPOKYPOpi6 ma nepeoayy HNOBHOBANCEHHS.
Hepoicasrozo oropo Ppo3cioysans 0o Biticorosoi cyoHcou npasonopsioxy.
O62060pennn: Ha Cb0200HI HEMAE HEGU3HAUEHOCMI Y chepi NPUHAUEHHS KPUMIHANLHO2O NOKAPAHHS YU
AOMIHICMPAMUBHO20 CMACHEHHS 34 BYUHEeHi npasonopyutenus. llpome Ha cb0200HI we nosHicmMio He
po3pobneno  cucmemy  pO3CAHIOVEAHHA — AOMIHICMPAMUGHUX — MA  KPUMIHATLHUX — NPABONOPYULEHD,
AKI  8UUHAIOMb  GILICbKOBOCTYIICO08YI. Y cmammi 00IpyHmogano, w0 YOOCKOHANEHHSI pPO3CNIOY8aAHHS
KPUMIHATbHUX MA AOMIHICMPAMUBHUX NPAGONOPYULEHb, SKI BYUHEHI BIlICbKOBOCIYHCOOBYAMU HEOOXIOHO
300liCHIO8amMU  00CUMb WEUOKO, ale pa3oM 3 mum make pegopmyeanus nepeobavac, wo HeoOXIOHO
BUSHAYUMU, a4 MAKONC NEPepo3NOOLIUMU NOBHOBANCEHHST V0 €kmig, AKi 3adisHi y cgepi 6usasieHHs,
NpUNUHEHHA — ma  po3CHi0Y8aHHA — KPUMIHANBHUX — mMa  AOMIHICMPAMUGHUX  NPAGONOPYUICHD
BILICLKOBOCTIYIHCOOBYIB.

Ha cvoeo0ni Biticbkoea crysichOa npagonopsaoxy ne mae 8iOnogioHux 8ajicenie CmocoHO po3cai0y8anHs
BUUHEHUX KPUMIHATbHUX WA AOMIHICIMPAMUBHUX NPABONOPYULeHb, Npome HA GIOMiHY 8i0N08i0anbHOCTI
npayienukie lepoicagnozo 010po po3caioysams 8illcbKosocCayscbosyi Bilicbkogoi ciyscou npasonopsoxy
Hecymb cyauchy pasom 3 ycima nioposoinamu 36potinux cun Yxpainu. Ilpayienuxu /lepoicaenozo 610po
PO3cnidysans He € GICLKOBOCAYHCOOBYAMU | 60HU 8 OIILUOCMI 8UNAOKIE He 60100i0Mb CUMYayiclo, aKa
icnye 6 cucmemi 36potinux cun Ykpainu.

FOpuouunuii sichux 2 (71) 2024 201



KPUMIHAJIBHE ITPABO I KPUMIHOJIOT'TA

Kntouoei cnosa: siticokosa ciyxcba npasonopsaoky, 8iUCbKO8A HPOKYpAmypa, 6ilicbKosd HCmUuyis,

BIUICHKOBI KPUMIHAILHI NPABONOPYILEHHS, PephOPMYBAHH CUCeMU BILICLKOBOI rocmuyii; a0MIHICMpPpamueHi

npasonopPyuIeHHs.
BIlICLKOBOCTIYHCO0BYIB.

BILICbKOBOCTYHCOOBYIB,

IMocTanoBka mpodiaeMu Ta i AKTYAJIBHICTD.
[HupoxomacmtabHa arpecist Pociiicekoi Dexnepartii
B YKpaiHi BUCBITJIWIA IOCUTh BXKJIHMBY MPOOJIEMY
y cdepi BUSBIECHHS, MPUIWHEHHS, PO3CIiTyBaHHS
Ta MpOoQUIAKTUKN KPUMIHAIBHUX 1 aaMiHICTpaTUB-
HUX MPaBONOPYILEHb, SIKi BYMHEH] BiIHCHKOBOCITY K-
OoBisiMu 30poiiHux cun Ykpaiau. Ha ceorogni B
cUCTEMi BUSBIICHHSI, MPHUIIMHEHHS, MOMEPEIKEHHS
Ta pO3CIiTyBaHHS KpUMIHAJIBHUX Ta aJMiHICTpaTu-
BHUX MPaBOMOPYIIEHb, SIKi BYMHEHI BIICHKOBOCITY-
XKOOBISIMU TIPAIIOIOTh TPH CTPYKTYpH: JlepkaBHe
Oropo po3ciiayBaHb, BilickkoBa ciyxk0a mpaBormo-
psaaky Ta BiiicbkoBa mpokypatypa. Ilpu mpomy
HaHOUIBIIOW TPOOJEMOI0 € Teperadya CIpaB Ipo
KpUMiHAIBHI MPaBONOPYIIECHHS A0 CY/iB 3arajbHoi
FOPUCIHMKIIT, sIKi B OLJIBIIOCTI BUIIAKIB HE BOJIOJI-
I0Th CHUTYalli€l0 y BIHCHKOBUX MiIpO3Aiiax i He
MOKYTh 00’€KTHBHO OI[IHIOBATH Ti YW 1HIII MIPaBo-
BIJIHOCHHH, SIKI BU3HAYAIOTh BYMHCHHS KPUMiHAIb-
HUX Ta aAMIHICTPATHUBHUX IPABOMOPYIICHb.

PedopmyBanHs cucremMu BiiCBKOBOI FOCTHINT
TIEBHOIO MIipOI0 JTACTh MOXIIMBICTH OB e(eKTH-
BHO TpamtoBatd BiiicbKOBil ¢y 0i mpaBomopsii-
Ky, sKa Ha CHOTOJHI HE Ma€ BiJ[ITOBIIHAX MTOBHOBA-
KEeHb 1 3iiicHIOE numre okpemi (yHKIii y chepi
BUSIBJICHHS], IPUNIMHEHHS, PO3CIIiAyBaHHA Ta IOIIe-
peMKEeHHS KpUMIHANBHUX, a TaKOX aJMiHICTpaTHB-
HUX MIPABOIIOPYIIEHb BIHCHKOBOCTYKOOBIIIB.

[Nomanpia epexTUBHA MisSUTBHICTE OpPTaHIiB Bili-
ChKOBOI tocTHIlil Ta BilicbkoBOi ciy»0m mpaBormo-
psaky pasom 3 [lep>kaBHUM OrOpO PO3CIIigyBaHb Ta
BiiicbKkOBOIO MPOKYpaTypol0 MOXKIJIMBA JIMIIE TIPH
3niicHeHH] pedopM y 3a3HAYCHHIA TaTy3i.

AHaJi3 ocTaHHIX AocaimxeHb i myOJikamii 3
npoodaemMu. TeOPETUYHOI OCHOBOIO JOCIIKEHHS
CTaJM Tpali HayKOBLIB, SKi AOCHIAKYBall CHUCTE-
My pobotu BilicbkoBoi city:kOM IpaBOMOpSAAKY Ta
1HIINX MPaBOOXOPOHHUX OpraHiB y chepi BUSIBICH-
HSl, IPUIIMHEHHS, PO3CHiyBaHHs, Ta MONEPeHKEH-
HSl KPUMIHAJBHUX Ta aJMiHICTPATHBHHX ITPaBOIO-
PYIIEHb BIHCHKOBOCTYXOOBIIIB. 3a3Ha4eHI TUTAHHS
L.JI. boponina,

po3TasAamucs B poboTtax

PO3CAI0Y8AHHS

KPUMIHATbHUX npagonopyuieHsb

BJL I'poxormecekoro, AM. [onomsiki, B.O. 3apocwia Ta iH-
[IUX JTOCIIIHUKIB.

[Tpu miAroTOBIN AOCHTIIKECHHS BUKOPUCTOBYBaB-
Csl IIUPOKUM CHEKTP HAYKOBHX 1 3aKOHOJABUMX
okepen. OCHOBHUMH 3 HHUX € 3aKOHH Ta 3aKOHO-
MPOEeKTH YKpaiHH, ypsA0Bi MpOrpaMu Ta iHII HOp-
MaTHBHO-TIPABOBI aKTH.

BukopuctoByeTbcss  Takox  iHopMariiiHo-
aHAITUYHUNA MaTtepian, SKUi BUCBITIIOE Pi3HI ac-
MEKTH BITYM3HAHOTO Tpolecy pedopmyBanHs Biii-
CBKOBOI CITY>KOM MpaBomopsaAKy Ta GopM i MeToiB
BUSIBJIICHHS, TPUIHMHEHHS, PO3KPUTTS, pO3CIiay-
BaHHs Ta NPODITAKTHKH KPUMIHATIBHUX 1 aMIiHICT-
paTUBHUX MpaBONOpYyIIeHs Y 30poiHUX cumax Y-
paiHu.

Crij 3a3Ha4YUTH, 10 CUCTEMa HAyKOBOI JIiTepa-
TypH 3 KOHKPETHOI IPOOIEMaTHKH 11Ie HEOCTATHBO
PO3BUHYTA aJIe Psi TOCIITHUKIB PO3POOISIIA KOHK-
pPETHI HAYKOBI TOJOXEHHS CTOCOBHO isTbHOCTI
BilicpkoBOI CiTy>KOM TPaBOMOPSAAKY Ta BIHCHKOBOI
IOCTHUIIIT B HiJloMy. Y CTaTTi BpaxOBaHO Tpalli Ta-
kux aBTopiB Kk B.®. amyxuwuii, B.M. Konomiens,
b. M. PunaxeBchbKUil.

Buxknaa ocHOBHOro marepiajay J0CTiIKeHHS.
[IutanHs BUSBICHHS PO3CHiAyBaHHSI Ta IoOIepe-
JOKEHHSI KpUMIHAJBHUX MPABONOPYIIEHb, SIKi BUH-
HEeHi BiICEKOBOCITY>KOOBIISIMH MarOTh crenudivHi
pucu. Ilepm 3a Bce He0OXiTHO BU3HAUNTH caMy Ha-
3By KPHUMiHQJBHUX HPaBOINOPYIICHb, SIKI BUMHS-
I0TBCS BIHCHKOBOCITYKOOBIISIMHU.

Oxkpemi JOCHITHUKHA BBaKAIOTh, IO BiliCEKOBO-
ciTyk00BIli BUMHSIOTH BIMCHKOBI 3104nHA. Hampu-
knaza, K. Pay Bu3nauae, mo «BiliCbKOBI 3I0YHHU €
JIOCTaTHBO BAXKOIO KAaTEropi€lo, y 3B 3Ky 3 THUM,
110 OUTBLIICTE HOPM MalOTh OJJAHKETHUH XapakTep,
TOOTO Ui TOTO, 00 3pO3YMITH, UM € CKJIaj] Ipa-
BOIOPYILIEHHSI HEOOXiIHO 3HATH 0arato HOPMAaTHUB-
HO TIPAaBOBUX aKTiB, B SKHX HAJAETHCS MOSICHEHHS
THUX YH IHIIUX TTOHATH [1].

3a3HaycHe BU3HAUCHHS € JIUCKYCIHHHUM, ajpKe y
KpuminaneHOMYy Kozekci Ykpaiaum y pozmim XIX
TIePIII 3a BCE 3a3HAYCHO, IO TaKi KPUMiHAIBHI Mpa-
BOIIOPYIIIEHHSI HOCATh Ha3By «KpuMiHabHI MpaBo-
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BCTAHOBJIEHOTO
ciyx0m» [2].
BiICEKOBI KpUMiHAJIbHI MTPABOIMIOPYIIEHH, Ha HAITY
IYMKY, € HETOYHHMH, aJKe BICHKOBI KpUMIiHAIBHI
MPABOMOPYIICHHS MOXKYTh BUMHSITH ¥ IPEICTaBHU-
KM 1HIOMX apMild Ta iHIIMX JeprKaB, SIK L€ HampH-
KJaJ1, 3apa3 AOCHTh 4acTO BUMHSIOTHCS BiHCHKOBO-
ciy;x0oBisiMu  30poitanx cun Pociticekoi ®ene-
pariii.

Pazom 3 tum K. Pay nmocuth BipHO BiamiTuia,
IO BiICHKOBI KPUMiHAJIbHI MPaBOMOPYIIEHHS € J10-
CTaTHBO BAKKOIO KaTeropiero i OLIbLIICTh HOPM
MAalOTh OJIAHKETHUH XapakTep.

Cria 3a3HaYuTH, MO0 B 3aKOHOJABCTBI YKpaiHH

MOPYIICHHS  TPOTH
HECEHHSI BIWCHLKOBOI

MOPSIKY
YTouHeHHs

Ha CHOTOJHI ICHYIOTh pi3HI BHIM BU3HAUCHHS
BIICPKOBHX IPaBOMNOpPYIICHb. binblna yacTuHa Ta-
KHX TpaBoNoOpylleHb mepenadadeHi B KpumiHaimb-
HOMY KOJIeKCi YKpaiHu, ajie BU3HAUCHI TaKOoX 1
MPaBOMOPYILICHHS BIICHKOBOCITY>KOOBIIIB, SIKi TpaK-
TYIOTBCSl SIK aJMiHICTpaTHBHi. BoHM BH3HaueHi B
Kopekci Ykpainu mpo aaMiHiCTpaTuBHI MpaBoOIo-
pymennss ['maBa 13-b [3]. Ilpu npomy okpemi
crarti KpuminaneHoro komekcy Ykpainu ta Ko-
JeKcy YKpaiHu Mpo aiMiHICTpaTHBHI MPaBOIOPY-
IICHHS BU3HAYAIOTh IMEHTUYHI Mii, aje B OJHOMY
BUMNAJKY 3a BUYMHEHHS IIPAaBONOPYILIEHb HACTa€
aJMiHICTpaTHBHA BiJOBIJAIBHICTh B IHIIOMY KpH-
MiHaJbHA BIANOBiANBbHICTE. OKpeMi ITOCIiTHUKA
BBaXKaroTh, 110 Bu3HaueHHs B Konekci Ykpainu npo
aJMIHICTpaTHBHI TPABOMOPYIICHHS aaMiHICTpa-
TUBHMX HPABONOPYLIEHb € IEBHOIO MIpOIO Hampsi-
MOM IIOJO 3MEHIICHHS KPHUMiHAJIBHUX MPaBOIIO-
pyuieHs y 36poitHux cunax Ykpainu [11, 12].

Hus npuknamy BizbMemo cratTio 402 Kpu-
MIHAJIBHOTO KOZAEKCY YKpaiHu, SKa BH3HAYA€THCS
HETMOKOpY BIHCHKOBOCTYXOOBIIIB HakazaM KOMaH-
TTUPIB.

B KpuminansHomy Kozmekci YKpaiHM BH3Haue-
Ho, mo «Henokopa, TOOTO BiAKpUTa BiIMOBa BHKO-
HaTH HaKa3 Ha4yaJbHHKA, a TAKOX 1HILIE YMHCHE He-
BUKOHAHHS Haka3y» [2] 3a 3a3HadeHi aii BifiCbKO-
BOCITYOOBIII IPUTATalOTbCS [0 KPUMiHAIBHOI
BIIITOB1AIBHOCTI.

B Kopaekci Ykpainu npo agMmiHicTpaTUBHI mpa-
BOMOpYIeHHs icHye cratTa 172-10, sika mependa-
Yyae MoKapaHHS 3a BiJIMOBY BiJ] BUKOHAHHS BHUMOT
KoMaHipa abo HavamsHuKa [3].

SIkImo TOpPIBHATH 3MICT cTared To B 000X
BUTAJKAX TMependadeHo BiAMOBY BiJ BHKOHAHHS
HaKa3iB, PO3MOPAIKEHD Ta T. iH. TiymauHmii Cl10B-
HUK YKpalHCHKOI MOBH BHU3HAYAETHCS BIIMOBY SIK
«BIOMOBIARL MPO HeOAKAHHS a00 HEMOKIUBICTH BHU-
KOHATH TpoXaHHS abo Haka3 Ta T. iH.» [4]. Takum
YHHOM B 000X BHIAJKaX BICHKOBOCITY>KOOBII YU
BiliCEKOBOCITY>KOOBEIIb BIJIMOBJISIIOTHCS BUKOHYBa-
TH HaKa3 KOMaHupa.

VY KpuminansHoMmy Kojekci Ykpainu 3a3HaueHa
BiIMOBa TPaKTY€ThCS K HEMOKOpa abo BiAKpHUTa
BigmoBa. [IpoTe 1i TepMiHM MOKHA 3aCTOCOBYBAaTH
1 10 aAMiHICTPATHBHOTO MPaBOMOPYIICHHS.

3 iHII0r0 OOKY, SIKIIO MU IOPIBHSIEMO TOKapaH-
Hf, sIKi BU3HA4YeHI B KpuMiHaIbHOMY KOJCKCI
VYxpainu Ta Kogekci Ykpainu npo agmiHiCTpaTHBHI
MPABOIMOPYIIEHHS TO BOHU KapIUHAJIBHO BiAPI3HS-
1oTecs. Y KpuminanbHOMy Kojiekci Ykpainu me-
pendadeHo psiji CyBOPUX MOKapaHb TAKHUX SK:

- cry’)k0oBe OOMEXEHHs Ha TEpPMiH 10 JBOX
POKiB;

- TPUMaHHS 1 JUCUUIUTIHApHOMY OaTanbiioHi Ha
TEPMiH JI0 JBOX POKIiB;

- mo30aBieHHS BOJI Ha TEPMiH JO TpPbOX
pokiB [2].

Pazom 3 Tum B Komekci VYkpainm mpo
aJMiHICTpaTHBHI TPABOMOPYUICHHS TMepeadadeHi
HACTYITHI CTSATHEHHS:

- mrpad BiJ CTa IO IT’ATUCOT HEOIIOJAaTKOBYBa-
HUX MIHIMyMIB JI0XO/IiB TPOMA/JISH;

- apemT 3 yTPUMaHHSM Ha TayNTBaXTi HA CTPOK
1o gecsatu mi6 [3].

VY KpuminansHoMy KoJekci YKpaiHM BHECEHO
Takok crartio 403, sika mependavae BiAMOBITANb-
HICTh 32 HEBUKOHAHHS HaKa3y, IIO MEBHOK MipOIO
Mae BI/IMTOBiHE 1HIIIE 3MICTOBHE 3a0apBIICHHSI.

Hactymna crarts KpuminaneHOrO KOIEKCY
Vkpainu ne crarra 407, ska BU3HA4ae Take KpH-
MiHaJlbHE TPaBOIMOPYIIEHHS SK CaMOBUIbHE 3aJIU-
IICHHS BIICHKOBOT YaCTHHU 200 MiCIIsI CITyXKOH.

VY craTti BU3HAuUEHO, L0 «CaMOBLIbHE 3alu-
IICHHS BIHCHKOBOI YaCTHMHH a00 MICIs CITy:KOU
BIHCBKOBOCITYKOOBLIEM CTPOKOBOI CIIy>kOW, a Ta-
KOXK He3 SIBJIEHHS H10ro B4acHO 0e3 MOBaXHUX IPH-
YHMH Ha CIIYy’XO0Y y pa3i 3BiIbHEHHS 3 YaCTUHH, MPH-
3Ha4YeHHs a00 IEepeBEeICHHS, HE3 SIBJICHHS 3 BiJ-
PSDKEHHS, BIITYCTKH 200 3 JIKYBaJbHOTO 3aKIay
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TPUBAJIICTIO TIOHAM TpH 100M, ajle He OuTbIe
MicArs» [2] € KpUMiHATBPHAM TIPABOMOPYIICHHSIM.

Y Koxekci Ykpaiau npo agMiHICTpaTHBHI TIpa-
BOIIOPYILCHHS TaKOX BBEIEHO CTATTIO, sIKa MEpen-
Oavyae TIOKapaHHSI 3a «CaMOBLIbHE 3aJIMIICHHS
BiiCBKOBOT YaCTHHHU 200 MICIIS CIY»)OH BiiCHKOBO-
CIIy>)KOOBIIEM  CTPOKOBOi ~ CIy:KOM, a TakKoxX
He3 sIBIIEHHST HOTO BYAaCHO 0€3 MOBaKHUX MPHYUH
Ha CcIIy>kOy y pasi 3BiJIbHEHHsI 3 YaCTHHU, IpU3Ha-
YeHHs1 abo TepeBeleHHs, He3 SBICHHS 3 Bif-
PAIKEHHS, BIITYCTKH a00 3 JIKYBaJILHOTO 3aKJIady
TPUBAJIICTIO 10 TPHOX Ai0» [3].

BinMiHHICTIO JaHMX cTaTedl € TEepMiH BiACYT-
HOCTI Ha CITy>k0i, IpoTe BOHM ifeHTH4Hi. Kpim To-
ro, Ha HaIly JyMKY, CAaMOBUIbHE 3JUIIICHHS BiliCh-
KOBOI YacTHHHU € JIOCUTh TSDKKMM TPaBOIMOPYIICH-
HAM 1 TOMy HOro HE MOXHA BIJHOCUTH JI0
aJIMIHICTPAaTUBHUX MPAaBONOPYIICHb. TaKy IyMKY
MiATPUMYIOTh TaKOX iHII JociiqHuKu [14].

Moxna mnopiBHATH Takox i crarti 412 Kpu-
MIiHAJILHOTO KOZAEKCY YKpaiHW, siIka BU3HAUAE TaKe
KpUMIHAIbHE MPAaBOMOPYIICHHS SIK HEoOepeKHe
3HUIIEHHS a00 IIOIIKO/KEHHSA BiHCHKOBOIO Maii-
Ha [2] Ta crarTio 172-12, sika Takox mependadae
HeoOepeKHe 3HUILIEHHS a00 TMOUIKOKCEHHS BiCh-
koBoro maiiHa [3]. Jlii B maHOMy BUMNAIKy € ileH-
THYHUMH, npore B KpumiHambHOMYy Kozmekci
VYkpaiHu HoAaHO HOPMY IIPO 3HUILEHHS MaiHa y
BEJIMKHX PO3Mipax.

Take TpakTyBaHHS NpPaBONOPYIICHb, SIKi BYH-
HSIOTBHCS BiFICBKOBOCITY>KOOBLISIMM BHMAara€e JOCHTb
PETENBHOr0 MigXOLy 0 BH3HAYEHHS, YU € T€ UH
iHIIE  [PaBONMOPYLIEHHS  KPUMIHAIBHUM YU
aJMiHICTPaTHBHHM.

Pazom 3 TuM nUTaHHS NpPO BU3HAYCHHS MPaBO-
MOpYIIEHHS KPUMiHATHHUM YU aIMiHICTPaTUBHUM
MIEBHOIO MIipOI0 € PO3IIJICHHM MiX IBOMa IIPaBO-
OXOpPOHHMMH opraHamu [lepkaBHUM O0OpO po3-
ciligyBaHb Ta BilicbkOBOIO ciy)0010 mpaBonopsii-
KYy.

HepxaBHe OrOpO po3ciigyBaHb» mependayeHo,
mo mnpauiBHUKK JlepskaBHe OOpO poO3CiigyBaHb
MPOBOJATH PO3CIIAYBaHHS BCiX KpUMiHAJIbHUX
MPaBONOPYLIEHb NPOTH BCTAHOBJICHOTO TMOPAIKY
HECEHHS BIHCHKOBOI cllyOu abo BIHICBKOBUX KpH-
MiHAJILHUX TPABOMOPYIICHb 3a BHUHSATKOM KpH-
MiHAJILHUX [PaBONOPYIIeHb, SKi TependadyeHi
crartero 422 KpumiHaibHOMY KoJzlekci YkpaiHu

(KpuMiHaJIBHI TIPABOMIOPYIIEHHS OB’ s3aHI 3 Bigo-
MOCTSIMH BIHCBKOBOTO XapakTepy, L0 CTaHOBISTH
JeprKaBHY TaeEMHHITIO) [5].

[Ipote JlepxaBHE OOpPO PO3CIiAyBaHb € CYTO
[UBITHFHOIO OpPTaHi3aIli€ro 1 PO3CIiAyBaHHS MpalliB-
HUKaMu [[epikaBHOTO OFOPO PO3CIiAyBaHb BIHCHKO-
BUX KPHUMiHAJbHUX MPABOMOPYLIEHb € IEBHOIO
Mipoto HenopeuHoto [14].

Jo 3aBnanp BiiicbkoBoOi city:x0u mpaBonopsaky,
AK Tiepe10ayeHo 3aKOHOAAaBCTBOM BXOASTH MTOBHO-
B2XCHHS CTOCOBHO CKJIQJaHHS MPOTOKOJIB PO
aJAMIHICTpaTHBHI ~ NPaBOMOPYIIEHHS  CTOCOBHO
BiliCBKOBOCITYK00BIiB. TOOTO BOHM BHKOPHCTOBY-
10Te Konexc Ykpainu mpo aaMiHICTpaTHBHI y pasi
BYMHEHHS

aJIMIHICTPaTUBHUX  MPAaBONOPYILIEHb

BiCBKOBOCITYKOOBIISIMU 30poitHnx cui
Vkpaiuu [6].

Kpim Toro mpencraBHukM BilicbKOBOT City:xOu
MPaBOMOPSIKY CAMOCTIHO HE MPUHMAIOTh pillleH-
HS TIPO HaKJIaJaHHS aJMiHICTPaTUBHOTO CTSATHEHHS
Ha  BIHCHKOBOCIYXKOOBIIIB, SKi  JIONMYCTHIIH
aJIMiHICTpaTHBHI NpaBonopylieHHs. BoHn moBUHHI
nepeiaBaTH CKJIAJeHI MPOTOKOJIM JIO BiAMOBIIHUX
OpraHiB, fKi YIMOBHOBa)XEHI BHHOCUTH DIILICHHS
CTOCOBHO HAaKJIJICHHS CTSTHECHHSI.

TakuM YMHOM BH3HAYWUTH B OKPEMHUX BHUIIaJKaX
91 BIHCHKOBOCTYXKOOBIISIMA BUYMHEHI KPUMiHAIBHI
MPaBOMOPYIIeHHS a00 aaMiHICTpaTHUBHI MPaBOIMO-
PYILIEHHS 1OCUTh TPOOIEMaTHYHO.

3 i"moro Ooky npauiBHuKH Jlep:kaBHOTO 010pO
pO3CIlilyBaHb HE HaJeXaTh N0 BIHCHKOBUX (hop-
MyBaHb 1 BIATIOBITHO HE BOJIOJIFOTH BiJIIOBITHUMHU
3HAHHSMU YMIHHSMHU T2 HABUYKaMU CTOCOBHO PO3-
CIilyBaHHS KpPUMIHAIBHUX IIPABOIIOPYIIEHB, SKi
BUMHEHI BiiiCEKOBOCITYKOOBIISIMH.

Harmsin 3a po3cnigyBaHHAM KpUMiHAJIbHUX Tpa-
BONOPYILIEHb 3[IiIICHIOE BiliCbKOBa MPOKypary-
pa [7], poboty sikoi Oyno BigHOBIEeHO y 2021 pori.
[Ipote cnpaBu npo BifiCBKOBI KpHUMiHANBHI MPaBO-
MOPYLICHHS. PO3IJISAalOTh HE BIHCBKOBI Cyan a
3BUYaliHi palloHHI CcyaH.

IToBepratounce 1m0 JepxaBHOoro O0Opo po3-
CIiyBaHb 3HOBY TpeOa MiJKPECIUTH, IO BOHHU B
nepeBaxkHid OinpmIocTi HE OepyTh ywacTti y Ooifo-
BUX JiSIX 1 NPaKTUYHO HE BOJIOIIOTH CHUTYAIIERO,
0 BiOYBa€ThCsl B MiApo3auiax 30pOMHUX CHII
Ykpainu.
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HaiiGinpm akTUBHO B mimpo3aimax 30poMHHX
cuil YKpaiHu 1 pa3oM 3 HUMH IPAIIOI0Th BIHCHKO-
BOCITYX00BIIi BiifcEKOBOT CiIy)0M TPaBOMOPSAKY.
Pazom 3 THM BilickkOBOCTyK00BII BiiicbkoBO1
CIIy>)kOW TIPaBOTIOPAIKY, SIK CBIMYUTH 3aKOHOIAB-
CTBO MOXYTb CHPHITH OpraHaM, sIKi HPOBOAATH
OTIEPaTUBHO-PO3LIYKOBY AISUTBHICTE Ta JOCYJOBE
po3crinyBaHHs y cdepi BUABICHHS NIPUITUHEHHS Ta
pO3cTifyBaHHS! BUNHEHUX KPUMiHAIBHUX MPaBOIO-
PYLIEHB BiiiCbKOBOCTYKOOBLISIMU.

Cawmi x BilicbkoBOCTYk00B1I Biiicbk0oBOi cyX-
OU TpaBOIOPSIKY HE MAIOTh Ma MPOBOJUTHU OIepa-
IisIbHICTB,  Slkmo  mpo-
aHaJ3yBaTH TO CHPUSHHS MPOBEACHHIO ONEPaTHB-

THBHO-PO3IIYKOBY

HO-PO3IIYKOBOI JisTILHOCTI Ta ii MpOBEIEHHS IIe
JOCHTH Pi3Hi peui [8].

B minomy muTaHHS pO3CHifLyBaHHS KpUMiHAJb-
HUX TIPaBONOPYIIEHbB, SIK BiAMIYaNoCs Ha IMOYaTKy
HAIIIOTO JIOCHIKEHHS € JOCHTh CKJIaIHHUN TPOILIEC.
[ToBepHEMOCS 10 HETTOKOPH a00 BiIMOBH BUKOHATH
HaKa3 HayaJlbHUKA.

VY 3a3HaueHOMY IMUTaHHS € JOCUTH OaraTo ac-
MIEKTIB, sIKi TTOBMHHI BPaxoByBaTH 0coOH, IO IMpPO-
BOJSITH PO3CIIiAyBaHHS.

Jlo TakuX acreKTiB BITHOCATHCS HACTYIIHI:

- 3aKOHHICTh HaKa3y, SIKUH BiIJa€ KOMAHIUDP YH
HaYaJIbHUK;

- BIICYyTHICTh MOKJIMBOCTI BUKOHATH HAaKa3, IO
BiJIZIaHO HAYAITBPHUKOM Y1 KOMaHIUPOM;

- yMOBH BHWKOHaHHS Hakaszy, SKi MOXYTb
3MIHFOBATHCS IIIe B MPOIEC] MiArOTOBKH IO BHUKO-
HaHHS HaKas3y;

- TEXHIYHE Ta MaTepianbHe 3a0e3redeHHs BiliCh-
KOBOCITY>KOOBIIIB, SIKi MalOTh BUKOHYBAaTH HaKa3;

- MOXKJITUBICTh OCIIOPIOBaHHS BiJJIAHOTO HaKa3y
TOOTO ICHYBaHHS TiACTaB SKi € BaroMUMH IS
OCTIOPIOBaHHS;

- 00cTaHOBKA Y SIKil BiJaHO HaKa3;

- (hopma Haka3y MMCEMOBHWH YW YCHUH Ta T. iH.

TakvM 4MHOM BiMOBa BiJi BUKOHaHHS HaKasy
Mae OyTH TOCUTH OOIPYHTOBAaHOIO, TUM Ouiblie y
BIICEKOBHX CTaTyTax Ta y 3aKOHOAABCTBI YKpaiHU
YiTKO C(HOPMYITHOBAHO TIOJIOKEHHS TPO TE, IO
HaKa3W BUKOHYIOThCA a He oOroBoprotothes [9, 10].
Tum Oinblie, 1m0 BCi O0COOHM, SIKI BCTYHArOTh Ha
cyx0y mo 30poiHuX CcwiI YKpaiHH NpUHAMaroTh
MPUCATY, a MOPYIICHHS MPUCATH TIATHE 332 CO0O0I0
KPUMIHAIBHOMY BiJIIOBiaIbHICTb.

SIKImo  KOpPOTKO TpoaHai3yBaTH  HaBeIEHI
MiJCTaBH JJIs1 BIIMOBH BiJl BUKOHAHHA HaKa3y TO
MU BH3HAYUMO, 1[0 BCi BOHM MOXYTb 3yCTpidaTUCS
1 HaBITh MOXKE ICHYBAaTH JAEKiIIbKa MiJCTaB OIHO-
YacHO.

[TuTanHs 3aKOHHOCTI Hakasy HaWOLIBII MOIIU-
peHe y 30poiHUX cwiax YKpaiHu. Moro moxna
MOJIINTH Ha pi3HI acmekTd Ta migcraBu. Hampu-
KJIaJ, Haka3 Bijjae ocoba, sika HE YIMOBHOBa)KEHa
HOro BiijgaBaTH; BiMCHKOBOCIY>KOOBIII paHilie OT-
pUMaiM Haka3 BiA CTapIIOT0 KOMaHAHMpa 4YH
HayanbHUKA, 2 MOJOAIIMH KOMaHAUp abo Hayallb-
HUK WOTO BiJMiHS€;, BUKOHAHHS HaKa3y MOXe 3a-
IIIKOJIUTH IIUBIIBHUM 0CO0aM 1 HaBiTh PE3yIbTaTOM
HOro BHMKOHAHHS MOXYTh OYTH J>KEpTBU cepel
[UBUILHOTO HACEJICHHS; BHKOHAHHS HAKa3zy MOXKE
NpU3BECTH [0 3HAYHHX pPYHHYBaHb IUBUIBHOT
IHQPAaCTPYKTypyu Ta IHIIMX MNPUMINIEHb, KOJH
HOro HEBUKOHAHHS Ja€ MOXKIMBICTh 30epertu
MpUMIlIEHHS Ta MalHO Ta T. iH.

[Tpu po3cnimyBaHHI 3a3HAYCHUX KPUMiHATBHUX
MPaBOIOPYIIEHh HEOOXITHO MEpII 3a BCE BCTAHOB-
JIIOBATH BCi MPUYHMHU 1 YMOBH, SIKi IPU3BEIH JI0 He-
BUKOHAHHS HaKa3zy, TUM Oiible ocoba, sika Biaga-
Bajla HaKa3 BICBHEHA, 1110 BiH 3aKOHHHH.

SIK1mo mMu po3riasiHEMO ApYry NPUYMHY HEBHKO-
HaHHS HAKa3y - BiJICYTHICTh MOXKIIMBOCTI BUKOHATH
Haka3, U0 BiAJaHO HAYAIbHUKOM YU KOMaHIUPOM,
TO BOHA TaK0OX MOXKE€ MaTH MICIe B CUCTeMi 30poii-
HUX cwil Ykpainu. Hampuknan, komanaup Biagae
HaKa3 Mpo MEePEeMIIIeHHs BiliCbKOBOCITYKOOBIIIB U1
TEXHIKU 3 OmHi€l Jokamii 40 1HINOI 1 BCTAHOBIOE
TEPMiHH B SIKI NPAKTHYHO HEMOXIUBO BUKOHATH
3a3HaueHWil Haka3, abo y BiMCBKOBOCITYKOOBIIiB
BIJICYTHI Ti 4 iHII BUIU 030pO€HHS, TEXHIUHI 3a-
cobM Ta T. 1H., IKI JAIOTh MOXKJIMBICTH BHKOHATH
Haka3. B pjaHoMmy Bumanky BUKOHaHHS Hakasy,
SAKIIO 1e BinOyBaeThcs B 00IOBi 0OCTaHOBII
NPaKTUYHO MPHU3BOAUTH N0 3aruOeini BiHCHKOBO-
CITy)OOBIIiB.

[lop’si3aHMii 3 HONEpEeAHIMH YMOBAMH ACIIEKT
CTOCOBHO 3MiH CHUTyaulii mie A0 BiJAaHHS Hakaszy
a0o B Ipolleci BiJaHHs HaKa3y TaKOX MOXe OyTH
miZicTaBolO0 sl HOro HeBUKOHaHHS. Hampuxian,
BIMCHKOBOCITY>KOOBIISIM BiJIZIJAHO Haka3 Ipo Iepe-
npaBy 4Yepe3 BOJHY MEpelikoay, ale B MOMEHT
MiJITOTOBKM BUKOHAHHS HAKa3y BOPOTOM pYHHY-
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FOTBCSI 3aCO0M Ta MOXJIMBOCTI BUKOHAHHS TaKOTO
Hakazsy.

[lepepaxoBaHi miacTaBu MalOTh OyTH PETENHHO
MepeBipeHi MiJ Yac TMPOBEISHHS PO3CIiAyBaHHS.
Pazom 3 TMm mpariBHuKH JlepaBHOTO OIOpO PO3-
CIIiyBaHb HE 3aBXIU MPHUCYTHI Mix 4ac 00HoBUX
3ITKHEHb 1 HE MOXYTh BiJITIOBITHO BCTAHOBUTH BCi
00CTaBUHM CIIPaBH.

BiiicekoBociyx00BI1i BilicbkoBO1 ciyx0Ou mpa-
BONOPSIKY B MEPEBAXKHIHN OLIBIIOCTI 3HAXOIATHCS B
Oe3nocepelHbOMY ~ KOHTakTi 3 BIMCBKOBO-
ciry>k00BIsIMA 30pOiHUX CUIT YKpaiHH, SIKi BEIyTh
00iioBi Aii 1 TOMy MOXYTh OiNbLI JETanbHO BCTa-
HOBJIIOBATH MNPUYMHU Ta YMOBH BYHMHEHHS KpH-
MiHAJIFHUX Ta aJMiHICTPaTUBHHUX MIPABOTIOPYILICHb.

VY BiliCbKOBHX MiZPO3Aiiax KpiM TOTO iCHYIOTBH
OKpeMi TCHUXOJIOTi4HI BiIHOCHHH, Ki Tpeba TaKkox
BPaxoBYBATU MPH MPOBEACHHI PO3CIiTyBaHHS BYH-
HEHHMX IpaBONOpYyIIeHb. B oOkpeMux Bumagkax
HaBiTh MOXIIMBO 3aCTOCYBaHHsS (OpPM 1 METOJiB
OIMEePaTHBHO-PO3IIYKOBOI JisUTLHOCTI. AJie BiiChKO-
BOCITY)00BII BilicbkoBOi ciy0u MpaBOMOPSAKY
1mo30aBiIeHi MOKJIMBOCTI BUKOPUCTOBYBAaTH (POPMH
1 METOJT OTIEPaTUBHO-PO3IIYKOBOT JiSUTEHOCTI.

BucnoBku. 1. [lepur 3a Bce BUSBJICHHS Ta po3C-
JMiayBaHHS 3a3HAYEHUX KPUMIHAJIBHUX IMPABOIIO-
pYIIeHb TTOBUHHI TPOBOIUTH 0COOH, SIKi IOCKOHAIO
3HAOTh BCi HOPMAaTWBHI aKTH, IIOJO BiCHKOBOI
cmyxOu, ski mnpuitHaTi BepxoBHowo  Pamoro
VYxpainu, MinicrepcTBoM 000poHH YKpaiHu Ta iH-
IIMMHU JIep’KaBHUMH OpPTaHaMH Ta YCTaHOBAMH SKi
MaloTh BIATOBIIHI TTOBHOBXEHHS JUIS 1X MPUIAHSIT-
1. KpiM TOro n0 Takux HOpMaTHBHUX aKTiB Ma-
OyTh TpeOa BITHOCHTH 1 HaKa3d KOMAaHIUPIB
30poitnux cui YKpaiHu, siki HOCSTh HOPMATHBHHUM
xapaktep. 2. HeoOXifHO 3MiHUTH TiAXiJ 10 MTUTAH-
Hs PO3CIHiAyBaHHS KPUMIHAIBFHUX Ta aJMiHICTpa-
TUBHUX TIPaBONOPYIICHb, SKi BYMHEHI BiHCHKOBO-
CIIy>KOOBIISIMM 1 HaJIaTH BiIOBiJHI IpaBa BiHCHKO-
BOCITYXO0BIISIM BiiicbkoBOi ci1y:x0u NpaBONOpsAKY
MPOBOJUTH CaMOCTIIHO Taki po3ciigyBaHHs, TOOTO
PO3TIIIHYTH MOXJIMBICTE CTBOPEHHSI BiHCBHKOBOL
noninii y 30poiinux cunax Ykpainu. 3. HeoOxigHo
MOCTaBUTU MUTAHHS MPO 3MiHM y TOBHOBa)XCHHSX
JepxaBHoro Ompo posciiayBaHb y cdepi pos-
CIIiTyBaHHS BIMICBKOBUX KpPUMIHAJIBHHUX MPaBOIIO-
pYIIeHb, ajpke TpamiBHUKK JlepkaBHOTO OrOpO
pO3CIlilyBaHb € IMBLIBHUMH Oco0amMu 1 B Oijib-

IIOCTI BWITQJKIB HE BOJOIIOTH CHUTYaIli€l0, sKa
BiOyBaeThCsl 'y migpo3figax 30poWHUX  CHI
Ykpaian. 4. 3 MeTOr0 OUTBIN SIKICHOTO Ta JETAITBHO-
TO PO3CTiAyBaHHS BUYWHEHUX KPUMIHAIBHUX Mpa-
BOIIOPYILEHb Ta PO3IILLY iX B CyZOBOMY 3aciTaHHS
MocTae HeOOXiHICTh CTBOPEHO BiHCHKOBOI FOCTHIIIT
TOOTO BIMICBKOBHX CYIB, SIKi B MOAANBLIIOMY OiJTbLI
npodeciiHo Ta LiIECTIPSIMOBAHO MAlOTh PO3TJIAa-
TH 3apEeCTPOBaHi KPUMIHAIBHI CIIPaBU 1 IPUIMATH
BiJIMIOBI/THI pillIEeHHS
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Yaroslav Holoborodko

PECULIARITIES OF OFFENSES COMMITTED BY MILITARY PERSONNEL,
THEIR DETECTION AND INVESTIGATION

Scientific Institute of Law named after Volodymyr Veliky
Interregional Academy of Personnel Management
str. Frometivska, 2, 03039, Kyiv, Ukraine
E-mail: samsobipan19@ukr.net

The purpose of the proposed scientific research is to substantiate the reform of the Military Service of
Law and Order and Military Justice with the aim of increasing the level of discipline in the Armed Forces of
Ukraine and the detection, disclosure, investigation and prevention of criminal and administrative offenses
by servicemen of the Armed Forces of Ukraine. The following research methods are used in the scientific
work: general theoretical, analytical and comparative legal method. The basis of the methodology in this
study is a systematic approach, with the help of which a certain object is considered as a multifaceted
phenomenon consisting of various elements, the relationships between which form a relatively stable
structure of activity in the field of investigation of criminal and administrative offenses committed by military
personnel. The issue of investigation of criminal and administrative offenses committed by servicemen in
Ukraine is considered and analyzed, especially today during the large-scale aggression of the Russian
Federation, which is quite relevant.

Today, there is no uncertainty in the area of criminal punishment or administrative fines for committed
offenses. However, the system of investigating administrative and criminal offenses committed by military
personnel has not yet been fully developed.

Discussion: the article substantiates that the improvement of the investigation of criminal and
administrative offenses committed by military personnel must be carried out quickly enough, but at the same
time such reforming implies that it is necessary to define and redistribute the powers of subjects involved in
the detection, termination and investigation of criminal offenses and administrative offenses of servicemen.
As a result, it was concluded that the reformation of the system of detection, termination, investigation, as
well as prevention of criminal and administrative offenses of military personnel involves, first of all, the
creation of a complete system of military justice, that is, the formation of military courts, improvement of the
work of military prosecutors, and the transfer of the powers of the State Bureau of Investigation to the
Military Service law and order.

Today, the Military Law and Order Service does not have the appropriate leverage to investigate
committed criminal and administrative offenses, however, in contrast to the responsibility of the State
Bureau of Investigation, the military servicemen of the Military Law and Order Service serve together with
all units of the Armed Forces of Ukraine. Employees of the State Bureau of Investigations are not military
personnel and in most cases they do not know the situation that exists in the system of the Armed Forces of
Ukraine.

Key words: military law enforcement service; military prosecutor’s office; military justice; military
criminal offenses; reforming the military justice system; administrative offenses of servicemen; investigation
of criminal offenses of servicemen.
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Y KOHTEKCTI PEAJIIBAII IOBHOBAKEHb BUKOHABUHNX OPTAHIB
MICHEBOI'O CAMOBPAAYBAHHSA OO0 3ABE3IIEYHEHHA 3AKOHHOCT]I,
ITPABOITIOPAIAKY, OXOPOHMU ITPAB, CBOBO/{
I3AKOHHUX IHTEPECIB I'POMAJISIH
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Mema: oxpeciumu cyyacHuil nOMeHYian MyHIYUnAaIbHoi noaiyii y KoHmexcmi peanizayii nOGHOBANCEHb
BUKOHABUUX OP2AMI8 MICYEB020 CAMOBPAOYBAHHS W0O0 3aDe3neyenHs 3aKOHHOCMI, NPABoNopPsaoKy, 0XOPOHU
npas, c600600 i 3aKoHHUX iHmepecie epomaoar. MeToau TOCHIIKEHHA: GUKOPUCAHO, 30KpeMa, AHANimuy-
HULl Memoo, y3a2anbHeHHs Ma CUCIEMHUTL Y NOEOHAHHI 3 KOMAIEKCHUM nidxooom. Pesynsmamu: na meope-
MUYHOMY DI6HI 00CTIONCEHHSA BCMAHOBLEHO, WO ) Nepiod 8OEHHO20 CMAHY Y HOBOMY CEIMJI NOCMALA Npo-
Onemamuxa 3abe3nedenus 3aKOHHOCMI, NPAGONOPAOKY, OXOPOHU NPAs, 60000 i 3aKOHHUX IHMepecie epoma-
05IH y NOEOHAHHI 13 HAO38UYAUHO AKMYATbHUMUY 3A80AHHAMU V 2Any3i 000pouHOI pobomu. Peanizayis giono-
BIOHUX NOBHOBAIICEHb NOMPEOYE NEGHUX MEXAHIZMI8 HA PIBHI MICUe8020 cAMOBPANYBAHHS, AKUM Mie Ou cma-
mu iHcmumym micyesoi (MyHiyunanvHoi) noaiyii. Q62060penHa: n02ika mpusaryoi peghopmu deyenmpani-
3ayii Mae cnpusmu peanizayii npasa opeamie Micyego2o camospsaOy8anHs CMEOPH8Amu GHYMPIUWHI AOMIHi-
CMpamugHi CmpyKmypu 3a01s eQpexmuenoi peanizayii 3aKOHOM SUSHAYUEHUX NOBHOBAMNCEHb. Bpaxogyiouu 3a-
PYOICHUL 00CBI0 | YKPAIHCOKY NPAKMUKY pO30Y008U iHCmumym Micyegoi (MyHIiyunanwbHoi) noniyii, Hopma-
MUBHO-NPABOe OOPMIEHHS MAKUX THCIMUMYMIE € HAO38UYALIHO AKMYaNbHUM. Bacomum apeymenmom ons
Yb020 € OKpecieHull y pobomi nomeHyian MyHIYUnAIbHUX IHCIUMYmie 0XOpOHU NPAGONoOpPsOKy Wooo 6UKO-
HAaHHs 3a80aHb Y 2any3i 000pouHol pobomu. Y cmammi noxazano, wo niopo30iiu MyHIYunaabHoi noiyii,
Ccmeopeni opeanamu Micyeso2o CamospaO0yeanHs, Mo O 6UCMYNamu Op2ani3ayitinum 10pom 00Opo8ob-
yux opmysams i HAYiOHATLHO20 CNPOMUBY HA OKPEMUX MEPUMOPIsX.

Knwuoei cnosa: myniyunanvna noniyia; micyege camospsldy6aHHs; NOGHOBANCEHHS MICYe8020
CcamospsaoysanHs, 0eyeHmpanizayis.

IMocTaHoBka mpoOJjeMu Ta ii aKTyaJdbHICTh. TYTIiB, 10 po30yJOBYBaIUCS BiJi MOMEHTY IPOTO-
Boke moHan iecsaTh pokiB TpuBae arpecist PO npotu JomeHHs HezanexxHocti y 1991 poui. 3ayBakumo,
Vkpainu. Hap’s3ana ykpainmsm BiifHa crana Bu- IO OJIHMM 3 BOXJIMBHX HANPSMIB JIepKaBHOTO Oy-
MpoOyBaHHSM He JIMIIE CHIH JIyXy YKpaiHCTBa, ajie JNIBHUITBA B YKpaiHi CcTallo MiclieBe CaMOBpSIY-
i TIepeBipkoio epeKTUBHOCTI JepXKaBH Ta i1 1HCTH- BaHHS.
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Opranu MICIIEBOTO CAMOBPSITYBaHHS TpaIuIliii-
HO € HAaWOMIKYNMHE JI0 JTIO€H 1 TOTPaKTOBYIOTHCS
SIK TaKi, 10 MalOTh IMOTEHITIan 3a0e3meunTr edek-
THUBHE 1 OJIM3bKE 10 TPOMAISHUHA YIpaBIiHHA. €B-
porelickka XapTii MICIIEBOTO CaMOBPSIYBaHHS
OpsMO BHU3HAuae, IO CaMOBPSAyBaHHS «O3Hayae
MpaBO 1 CHOPOMOXKHICTH OpraHiB MicLEBOro ca-
MOBpSIyBaHHSI B MeXaX 3aKOHY 3IiHCHIOBATH pe-
TYJIIOBaHHS Ta YNPaBIiHHS CYTTEBOI YaCTKOIO
myOJIiYHUX CTIpaB, MiJl BIACHY BiJNOBiIANbHICTh, B
iHTepecax MicreBoro HaceneHHs» [1]. Peamizaris
BKa3aHUX MpaBa i CIIPOMOKHOCTI OpraHiB MiCIIeBO-
ro CaMOBPSJyBaHHS, CEpEeJ IHIIOTrO, mepeadadvae,
BIJIMOBIAHO 10 CT. 6 XapTii, «<MOXJIMBICTh BU3HAYA-
TH BJIaCHI BHYTPILIHI aMiHICTPaTHUBHI CTPYKTYPH 3
ypaxyBaHHSIM MiCIeBHX MOTped 1 HeoOXiAHOCTI 3a-
Oe3medyeHHs epeKTUBHOTO YIPABITiHHS.

OueBuiHO, IO BiifHA 3yMOBHIIA HOBi OTpeOU U
yBHpa3HWIa HOBi acIeKTH BXKe BiIOMHX 3aBJIaHb i
npoOIeMH, IO € THTIOBUMH JJIs )KATTS TpOMaj, 1 Ha
0 MaloTh e()eKTUBHO pearyBaTH OpTaHU MiCIeBO-
r0 CaMOBpSAYBaHHS. 30KpeMa y MepioJi BOEHHOTO
CTaHy y HOBOMY CBiTJi MocTajia MpodiieMaTHKa 3a-
Oe3revyeHHs] 3aKOHHOCTI, MPaBOMOPSIKY, OXOPOHU
mpaB, cBOOOA 1 3aKOHHUX iHTEPECIB TPOMAJSH Y
MOE€THAHHI 13 HAA3BUYAHO aKTyaJhbHUMH 3aB/aH-
HSIMU y Tay3i 000poHHOi poOotu. B o3HaveHiii cu-
TyaIii € MiZICTaBU MO-HOBOMY TOTJISHYTH Ha TMOTe-
HITial MYHIIIUIIATBHOI MOIIIT caMe Y KOHTEKCTI pe-
anizanii 03HAYeHUX MOBHOBAXKCHb BUKOHABYMX Op-
TaHiB MICIICBOTO CaMOBPSTyBaHHS Y 3B 3Ky BO€H-
HUM CTaHOM 1 TOBOEHHOIO MIEPCIIEKTUBOIO.

MeTo10 CTaTTi € OKPECIUTH CYYaCHHUH MOTEHITi-
aJ MYHIIWTIATBHOI MO Y KOHTEKCTI peamizarii
MOBHOB&KEHb BUKOHABYMX OpPraHiB MICIIEBOTO ca-
MOBpSIYBaHHS I0JI0 3a0€3MeYCHHsT 3aKOHHOCTI,
MPABOMOPSIKY, OXOPOHH IMPaB, CBOOO 1 3aKOHHUX
iHTepeciB rpomMaasH. MeTomonoriuHi 3acodu mpo-
MMOHOBAHOT'O JIOCIIIPKEHHsI A€TEPMiHOBaH1 HOTO Te-
OPETHYHUM XapakTepoM, IO POOUTH JOPEUHHUM 3a-
JMYYEeHHS 3arajbHO-TEOPETUYHUX U aHaJITHYHHX
METOAIB JOCIHiIP)KEHHS HOPMAaTHBHO-IIPABOBUX aK-
TiB ¥ HayKOBHX POOIT 3a 0OpaHOIO MpobiemMaru-
KOIO.

AHai3 JociipKeHb 1 myOutikaiii 3 mpodiemMu.
HeoOxifHO Bif3HAYUTH, 1110 caMa 10 coOl i1es My-
HIIMOAIBHOI MoJilii B YKpaiHi He HOBa 1 JaBHO
JTUCKYTYETBCSA y 3B’S3KYy 13 TEMOIO 3a0e3IeueHHS

TPOMAJICEKOTO TOPSAAKY Ta Oe3MeKu Ha MiCIeBOMY
piBHI. [HCTHUTYT MyHIMTIANBHOI MOMiMii, HOTO OCO-
OMMBOCTI ¥ TEPCHEKTHUBU BUCTYIAIH TPEAMETOM
aHamily 3HAYHOI KIUNBKOCTI JOCTITHHKIB, cepen
SKAX Hally yBary NMPHUBEPHYJIN POOOTH TaKUX Hay-
KoBLiB, sKk-0T C. binopycos i f. lllkapanaTa (goc-
JAWIM TpaBoBi 3acagu (GOPMYBaHHS Ta MPaKTHKA
CTBOPEHHSI TMOJILil MiCIEBOro CcaMOBpSIyBaH-
Hs [2]); T. Minka (y3aransHUB POOJIEMHI TUTaHHS
CTBOpEHHSI MicleBOi (MyHIIMOaNbHOI) MOilii B
VYxpaini [3]); C. Komiccapos (mocmimxyBaB akTya-
JbHI MUTaHHS (QYHKIIOHYBaHHs MiCLEBOI (MyHILU-
nanpHo1) mouminii [4]); B. OpioB (mocniaue oco0-
JMBOCTI pearizaii iHCTUTYTY MYHIIMMANBHOI TMO-
€C [5]);
1O. Tomuiit (y3arajbHUB JOCBIA OpraHi3aiii Ta Jis-

Jii  MOCTCOMIANICTHYHUX  KpaiHax
JBHOCTI OpraHiB MICIIEBOTO CaMOBPSIIYBaHHs 3i
CTBOPEHHS MYHILMIAIbHUX IHCTUTYTIB OXOPOHH
npasonopsaxy [6]); C. llleBuenko (mocimiaKyBaB
YKpaiHCBKUH 1 3apyODKHHMH JOCBiA y4acTi MyHIilU-
MaJILHOI BapTH y MiATPUMaHi IPOMaZCEKOTO TOPS/I-
Ky [7]). Yci 3ragani aBTopu Tak 4M iHaKIIe 00CTO-
IOFOTh 17ICF0 CTBOPEHHS U JIEriTHUMAIlil MyHIIUIATb-
HUX IHCTUTYTIB OXOPOHH MPaBOMOPSIIKY, MOTEHIIi-
an SKAX KOPUCHHMU JJIsl BUKOHABYMX OpraHiB Mic-
[IEBOTO CaMOBPSAYBaHHS IMIOA0 €(heKTHBHOI pealri-
3alii MOBHOBaXKEHb 3 3a0e3ledeHHs 3aKOHHOCTI,
MPaBOINOPSAIKY, OXOPOHH IPaB, CBOOOA 1 3aKOHHUX
iHTEpeciB rpoMansH. llepcrneKkTUBHICTh Takoi Bi3ii
mpo0OJieMu MiATBEpKYe 1 TOH (akT, MO Ha piBHI
BepxoBnoi Pagu VYkpaiuu Oynu cnpoOu HazaTu
MYHIIUTIATHPHAM TOJIIEHCEKIM (OPMYBaHHSAM JIie-
TallbHUN Xapakrtep, ane OesycmimHi. SIK mpuxman
MOXKHa 3rajjaTH NpOeKT 3akoHy YkpaiHu «lIpo
MyHIIUTanbpHy nodiriro» Bix 10.07.2014 Ne 4276a i
npoekT 3akoHy Ykpainu «lIpo MyHinnnansHy Bap-
Ty» Big 02.07.2015 Ne 2890.

OTxe HasgBHI TeOpeTUUHI ¥ mpakTuuHi (y ceHci
NPEACTABICHUX Y MapiIaMeHTi 3aKOHOIPOEKTIB) 3y-
CHJUISL 10C1 HE yBiHYaNMCs YCIiXOM, a TeMa IOTEH-
Hialy MyHIOUMNAJIbHUX 1HCTUTYTiB OXOPOHH MPaBO-
MOPSIIKY 3QJIMIIAETHCS BIAKPUTOIO JAJISI HAYKOBUX
JOCHIJUKEHb.

Buksaan ocHOBHOro marepiany J0CHiIKeHHS.
Opnpa3y BiJI3HAYMMO, 1[0 HE3aBEPIICHUH XapakTep
JIEIIeHTpati3alii Ta TepUTOpiaibHOT opraHizaii
BlaJu B YKpaiHi BU3HAETHCS B €KCIIEPTHOMY Cepe-
JIOBMIII ¥ HIiATBEPIKYETHCS YPSIOBHUMHU JTOKYMEH-
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TaMu. 30KpeMa HUHI Ha PO3TIIsil ypaxy nepedyBae
poekT posnopsmkenns «[Ipo Ilran 3axomiB 3 pe-
(hopMyBaHHS MiCIIEBOTO CAMOBPSIIYBaHHS Ta TepHU-
TopiasibHOI  opraHizamii  Biaaam Ha  2024-
2027 poku» [8]. Ilman MICTUTh [O€B’SATh KOHKPET-
HUX 3aBJaHb IJIs MOJANBIIOT peatizamii pedopm,
cepel SIKMX BapTO HAroJOCHTH Ha 3aBAaHHSIX:
1) BiZHOBNECHHS MisSUIBHOCTI OpPraHiB MiCIIEBOTO ca-
MOBpSIYBaHHSI T4 BUKOHABYOi BJIAJAW HA JEOKYIIO-
BaHUX TEPUTOPIAX; 2) pO3MEXKYBaHHA TOBHOBa-
KEHb OpraHiB MICLIEBOTO CaMOBpPSIyBaHHs Ta BU-
KOHAaBUOi BJIQAM 32 MPUHIMIIOM CYOCHAIapHOCTI;
3) CTBOpEHHSI MEXaHi3MIB I 3ayYCHHS JKUTEIIB
JI0 TIPUMHATTS YNPaBIiHCHKUX PillleHb HAa MICIAX,
¢dhopMm HapOJOBIAI;
4) 3aKpiIuieHHs] Pe3yJbTaTiB pe)OpMU MiCIIEBOTO

PO3BHTOK psSIMOTO
CaMOBDSAIYBaHHs Ta TEPUTOPiabHOI OpraHizamii
Bianu B Koncruryuii Ykpainu. Sk Haromomye 3a-
CTYIHHUISL MIHICTpa PO3BHTKY TI'pOMaJ, TEPUTOPIii
Ta iHppaCTPyKTypH Ykpainu Onex-
canapa A3apxiHa «HOBa Bi3isi BpPaXxOBYE SIK aKTy-
aJbHI BUKIMKH ITOBHOMACINTAOHOI BifiHH, TaK 1 BH-
MOrM A0 YKpaiHM SK KaHAWJaTa Ha BCTYI MO
€C» [9]. Y 3B’s13Ky 3 03HAUCHUM, 3ayBaKUMO, 1110 B
yMOBaxX TPUBAIOYOI POCIHCHKO-yKpaiHCHKOI BiHH
Ta 3HAYHUX 30BHIINIHIX PU3WKIB IS YKPaiHCHKOI
JIeprKaBU TicIs 1i 3aKiHUEHHIO Y KOHTEKCTi pedop-
MyBaHHS MICLIEBOTO CaMOBPSIyBaHHS Ta TepH-
TOpiajbHOI OpraHi3aiii OUIBIIOI yBaru BapTo MpH-
OUINTH ~ COPOMOXKHOCTSIM ~ MICLEBUX  I'pOMaj
BUPILIYBAaTH NMUTAHHS II0AO 3a0€3MeUeHHs 3aKOH-
HOCTi, TTPaBOMOPSAKY, OXOPOHH TIPaB, CBOOOJ 1 3a-
KOHHUX IHTEpECiB TPOMAJTH, a TaKOX y Tamys3i
o0opoHHOI poboTH. BigzHaunMo, M0 BiAMOBiIHI
MOBHOBAa)KEHHS NepeadayeHi YNHHUM 3aKOHOM YK-
painu «lIpo wmicueBe camoBpsimyBaHHs» (cT. 36 i
ct. 38) [10].

3o0kpeMa, cT. 36 pOoro 3akOHy BU3HAYa€ IOBHO-
Ba)XKCHHS! BUKOHABYMX OPIaHiB ClIbCBKUX, CEJIHIL-
HUX, MICBKHX Paj y Taiy3i 000poHHOI poOOTH, 10O
SIKMX HaJexarb: |) CIpusHHS oprasi3auii Ipu30BY i
opraizaiii HaB4aIbHHUX (TIEPEBIPOYHMX) Ta CIICIi-
QIbHUX BiHCBKOBMX 300piB; 2) opraHizaiis Ta yd-
acTh y 3/1MICHEHHI 3aX0/liB, ITOB’I3aHUX 3 MOOiTi3a-
MIMHOIO ITiATOTOBKOIO, MiATOTOBKOI 1 BUKOHAHHSIM
3aBJlaHb TEPUTOPIaIbHOI 00OPOHH, Ha BIIMOBIIHIN
TepUTOPii; 3) 3MIHCHEHHS 3aXO0/IB 1100 CTBOPEHHS
HAJICKHUX YMOB JUIsl (PYHKIIIOHYBaHHS ITyHKTIiB

npomycky uepe3 [lepkaBHMM KOpHOH YKpaiHu;
4) cipusiaas  JlepkaBHIA TPUKOPIAOHHINA  CITyxO0i
YkpaiHu y marpuMaHHi BiOIOBIIHOTO PeXHMYy Ha
JIep>)KaBHOMY KODPJOHI; 5) 3MIACHEHHS 3aXOJiB II0-
IO TATOTOBKY HAaceleHHs YKpaiHu JI0 yJacTi B py-
Ci HalliOHANBHOTO CIIPOTHUBY.

OdyeBUIHO peaizallisl BiAMOBIAHMX TIOBHOBA-
JKeHb NOTpedye MEeBHUX MeXaHi3MIB Ha piBHI Mic-
IIEBOTO CaMOBpPSAyBaHHS (MEXaHI3MIB y CEHCI iH-
CTUTYLI{ OpraHizauiiHO-TIpaBOBHX). BiamosimHoto
IHCTHTYLi€I0 BOa4aeMo MicleBy (MyHIIUIAJIbHY)
notittito. Harma no3uiis y JaHOMy BUTIaJIKy Bpaxo-
Bye 1 3Mict cT. 38 3akony Ykpainu «lIpo micrese
CaMOBPSITyBaHHSI», 1[0 BCTAHOBJIIOE MOBHOBAKCHHS
moao 3abe3nevyeHHs] 3aKOHHOCTI, MPaBOTOPSIKY,
OXOpOHU TIpaB, CBOOOJ 1 3aKOHHUX 1HTEpECiB rpo-
MaJsH. 30KpeMa, 11¢ TTIOBHOBa)KCHHS (BJIACHI) 111010
CHPUSTHHA JisUTLHOCTI OpraHiB Cyqy, HPOKYpaTypH,
IOCTUIIIT, clyk0u Oe3rneku, HamioHaneHOT mosimii,
HamionansHOTO aHTHKOPYNLiHHOTO 010p0 YKpaiHu,
Bropo exoHomiuHOI Oe3mekn YKpaiHu, aaBOKaTypH
i JlepxaBHOT KpUMiHAJIbHO-BUKOHABUOI CITY:KOH
VYxpainu. Kpim Toro, B o3HaueHiii cdepi 3akoHOM
nepeadadyeHo HHU3KY JENerOBaHWX MOBHOBAYKCHB!
1) BXUTTS y pa3i HaJA3BUYAHHUX CHTYyalliii HEoO-
XIJHUX 3aXOiB BIANOBIMIHO A0 3aKOHY OO 3a-
Oe3rneueHHs JepKaBHOTO 1 TPOMaJICBKOT Oe3MeKu i
MOPSIKY; 2) BKUTTS HEOOXITHUX 3aXOJiB MO0 3a-
XUCTY KPUTHYHOI iH(pacTpykTypw; 3) 37iliCHEHHS
KOHTPOJIIO 3a 3a0e3MeUeHHsIM MIPU MPOBEIEHHI My-
OJIIYHMX 3aXOJiB TPOMAJICHKOT OE3MEeKH 1 MOPSIAKY;
4) po3risil CIpaB MpO aJMIiHICTPATHUBHI MPABOIIO-
pymenss [10]. IlepekoHaHi, 110 MpaKTUYHA peai-
3a1lig BiAMIOBIIHUX TTOBHOBa)XKEHb 3a3Hajia O CyTTe-
BUX I MO3UTUBHUX 3MiH 32 JOIIOMOT'OI0 YTBOPEHHS
MicleBoi (MyHIIMTIAIBHOT) MOMIIii 3 TOBHOBaXKEH-
HSIMU pealtizallii 3aBIaHb TePUTOPiaIbHOI 00OPOHHU.
ApryMeHTyeMo Hallly MO3HLIIO.

VY Teopii OCHOBHUMH 3aBIaHHSIMU MYHIIHITATb-
HOI NOJiUii € maTpynioBaHHS BYJIWIb, PearyBaHHS
Ha MOPYLIEHHS T'POMAJCHKOTO MOPANKY, y4acTh Y
npodinakTuuHii poOOoTI 3 HaceneHHsAM Tomo [2; 4].
€Bporeiicbka MpakTHKa PO3BUTKY MYHIIHWMAIBHOT
NoJIiLii JeMOHCTpY€E MPOAYKTUBHICTh TaKoi el 1is
3a0e3MeUeHHs] TPABONOPS/IKY Y TEPUTOPialbHUX
rpoMazax ¥ Ha piBHI MICIICBOTO CaMOBpsIyBaH-
Hs [5; 6; 7]. HasBHI gociipkeHHS BKa3yIOTh Ha Te,
10 MYHIIMIAIbHA TOJIIS Y €BPOINEHCHKUX Kpai-
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HaX, 3a3BUYail  BUKOHY€ TaKi  3aBJaHH:
1) 3piiicHIOE MATPYITIOBAHHS BYJIHI Ta TPOMAICH-
KUX Miclp A7 3a0e3leueHHs I'POMaIChKOIo Io-
pAOKy, 3amoOiraHHs 370YMHAM Ta IHIIMM TOPY-
MIEHHAM; 2) CHIBIIPAIIOE 3 MICIIEBUMHU YKHUTEISIMH,
MpUAMAarOYn CKapry, Haaaloul KOHCYJIbTaLii Ta BU-
KOHYIOUH iHIII 3aBAaHHA AJs 3a0e3neueHHs Oesre-
K Ta KOM(MOpPTY  MICIEBOTO  HAaCENICHHS;
3) mpoBoAUTH 1H(GOPMAIIHHO-TIPOCBITHUILIBKY —PO-
00Ty cepell HaceJCHHsI, OpTraHi3allifo0 3aX0/iB 3 T0-
nepeKEeHHS 37I0YMHHOCTI Ta Y4acTh y COLiaIbHUX
nporpamax; 4) BiITIOBiIae Ha BUKJIMKH Ta CUTHAIU
IIOJI0 Pi3HUX IHIMJICHTIB HA BYJIMIISIX, BKIFOYAOUN
JOPOKHBO-TPAHCTIOPTHI MPUTOAM, CYTHYKH, KOH-
GaikTu TOIIO; 5) peanizye MEBHI aaMiHICTpaTHBHI
(GyHKIIT, 30KpeMa HakjajaHHs mrpadiB 3a Mopy-
LICHHS TPaBWJI JOPOXKHBOTO PYXY, MOPYIICHHS
MpaBWJI 0JIArOYCTPOIO, CaHITAPHO-TITi€EHIYHUX BHU-
MOT Ta 3a iHIIi aAMiHICTPaTUBHI MPaBOMOPYIICHHS;
6) criBmpaiioe 3 iHIIUMH CTPYKTYpaMH MpPaBOOXO-
pOHHOI cucTeMu (TIepeAyciM 3 OpraHaMH ITOJIIlii)
JUIs 3a0e3MeyYeHHs Oe3MeKn Ta MOPSAKY B TpOMaiax
(TIeBHUX TEPUTOPIATEHUX OAMHUIIX).

HaBenenwii mnepenik OUYEBUAHO HE BHYCPIIYE
(YHKLIOHATBHUX MOXIUBOCTEH MYHIIUMAIBHOT
MO, BTIM UTFOCTpYE ii moTeHtian. Jlo Toro » Mu
BBaXA€MO, 1110 3HAYHUN MOTEHLIaJ y MyHILUIAIIb-
HUX IHCTUTYTIB OXOPOHH TPABONOPSAKY — MyHIIIH-
MATBHOI MO, € Y KOHTEKCTI BUKOHAHHS 3aBJIaHb
TepuTopianbHOi 00oponn. Came miaposninu (abo
CITy>k00BIIl) MYHIIMITATBHOI TOMIIIi MOXYTh CTaTH
OCHOBOIO J0OpOBONBUHX (DOPMYBaHb TEPUTOPialIb-
HUX TPOMAJI.

3ayBakuMo, 1o BignoBigHO A0 «llonoxkeHHS
mpo 11oOpoBosbYi  (pOpMyBaHHS TEPUTOPIATBHAX
rpoMazy, 3aTBEpPKEHUM mocTaHoBoo Kabinery
MinictpiB Ykpainu Bix 29.12.2021 p. Ne 1449 (mani
— Homoxenns mpo ADTI), taki popmyBaHHS €
€JIEMEHTOM TEPHUTOpiaJIbHOI OOOpOHM, HAa SKHUH
YPSAOM  TIOKWAAIOTBCS  3HAYyHI  3aBHAaHHSI  —
17 no3uuii, cepel IKMX BHOKPEMHUMO, SIK HaHO11b11I
MOKa30Bi Taki: 1) cBoEYacHO pearyBaTH Ta BXKHUBATH
HEOOXIHMUX 3aXO0iB Al 00OPOHU TepUTOPIi Ta 3a-
XHCTy HAaceJIeHHs Ha BU3HAUYEHI MicueBoCTi [0
MOMEHTY PO3rOpPTaHHS B MeEXaX Takol TepUTOpii
CWJI, TIPU3HAYEHUX Uil BEJACHHS BOEHHHMX (0Ooiio-
BUX) i 3 Bifciui 30poiHOi arpecii mpoTH
VYkpainu; 2) Opatu ydacThb Y 3aXHCTI HACEJICHHS,

TEPUTOPIH, HABKOJHMIIHBOTO MPUPOJHOTO CEPEIo-
BUIla Ta MaiHa BiI HAA3BUYAHHUX CHUTYyaIliH,
JKBIZAIlii HACTIAKIB BEIEHHS BOEHHUX (0OMOBHX)
nifA; 3) OpaTe ydacTh y TMIATOTOBII TPOMaJSH
VYKkpaiHu [0 HamiOHATBFHOTO CIPOTHBY; 4) Opatn
y4acTh y 3a0e3ledyeHHi yMOB mAJisi Oe3MeYHOro
(YHKLIOHYBaHHS OPTaHiB JAEp>KaBHOI BIAAH, 1HIITUX
JIEp’)KaBHUX OPraHiB, OPTaHiB MiCIIEBOTO CaMOBPSI-
IyBaHHS Ta OpraHiB BIMCHKOBOTO YIIPaBIiHHS;
5) Opatu ywacTb y 3IiifiCHEHHI 3aXxO[iB MIOJIO
TUMYacoBOi 3a00poHU ab0 OOMEKEHHS pyXy
TPAHCIIOPTHUX 3acO0IB 1 MIIOXOJIB MOOIHU3Y Ta B
MeXaxX 30H/paliOHIB  HaJ3BHYAWHHMX CHUTYyaIlii
Ta/ab0 BeleHHS BOEHHHMX (OOHOBHX) il pa3zoM 3
HartionansHo moJIili€ro; 6) OpaTH ydacTh y 3a-
Oe3reueHHi 3aX0/1iB rPOMaIChKOI OE3MeKH 1 MopsiI-
Ky B HaceJCHHMX IMyHKTaxX pa3oM 3 HaiioHaibHOMO
MOJIiITi€r0; 7) OpraHi3oByBaTH HaBYaHHS YICHIB
JI0OpPOBOJIBYMX (OPMYBaHb 3 METOH €(DEKTHBHOIO
BUKOHAHHS CBOiX 3aBJaHb [11].

HaBenenmii mepelnik 3aBaaHb J0O0POBOJIBUMUX
(hopMyBaHb TEPUTOPIAILHUX TPOMAJI, a TAKOXK 1HIII
no3utii [Tonoxxenns npo APTI, no3BonstoTs npu-
MyCTUTH, IO BiANOBiHI (YHKII Ha cebe Moriu O
B3SITH MIJAPO3/1IA MYHIIUIAIBHOT TOJIIi1, CTBOpEHi
OpraHamMy MICIIEBOTO CAMOBPSIYBaHHS. Y MalloYu-
CeNIPHHUX TpoMajax Taki migpo3ainu (abo iX ciryx-
00BI1i) MOTJI O BUCTYNAaTH OpPTaHi3alliiHUM SIpOM
no6poBosiburx (opmyBaHb. Ha Hamy aymky, Ta-
KW TAXiA BiIMOBiHaTUME 1 TIOJIOXKEHHIM 3aKOHY
VYkpainu «IIpo OCHOBHM HaIliOHATBHOTO CIPOTH-
By» [12].

Bkazanuii 3akoH BH3HA4a€ NpPaBOBI Ta Op-
rafi3alliiiHi 3acagy HaI[lOHATBHOTO CHPOTHBY, OC-
HOBH HOTO MiJITOTOBKK Ta BEICHHSI, 3aBJaHHS 1 MO-
BHOB2)XECHHSI CHJI O€3MEeKH Ta CHJI OOOPOHH Ta iH-
IIMX BU3HAYEHUX 3aKOHOJABCTBOM CYO’€KTIB 3 TH-
TaHb MIATOTOBKY 1 BEJICHHS HAIIOHAIBHOTO CIIPO-
tuBy. Cepen iHIOro 3aKOH BU3HAYA€ CTaTyc 1100-
poOBOJIBUMX (POPMYBaHb TEPUTOPIATHLHOI TPOMAIU Y
CTBOpPEHHI Ta opradizauii poOOTH SKHUX OpraHu
MICIIEBOTO CaMOBPSAyBaHHS OepyTh 0€3MOCEPETHIO
ydacTb. BBaskaemo, 110 peanizamis MOJITUKH 1 3a-
XO1B HAIllOHAJILHOT'O CIIPOTHBY HA PiBHI MiCLIEBOTO
caMOBpsiAyBaHHS HaOyima 0 JOJATKOBOTO CTHUMYITY
y pa3si (1) 3ak0HOJaBYOI0 BIIPOBAHKECHHS 1HCTUTY-
Ty MyHIIHMIIATEHOT TOMiMii 1 (2) moknajeHHs Ha Hel
3aBJlaHb TEPUTOPIAIbLHOT 00OPOHH.
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Bimzrauumo, mo ¢QinancyBaHHA Ta MaTepialb-
HO-TeXHIYHE 3a0e3NedeHHs HaIllOHAIBHOTO CITPO-
THBY 3MIIACHIOIOTHCA 32 PAXYHOK 1 Yy MeXaX KOIITIiB
HepxaBHOoro OromKkeTy YKpaiHH 1 MicIeBHX OrOI-
xeTiB (ct.23 3akony VYkpaiam «lIpo ocHOBH
HalioHaJTBHOTO chpoTUBY» [12]). Ockiiabpku Hamio-
HaJIbHA €KOHOMiKa TIepeKUBa€ HE HAMKpaIli YacH,
TO THUTaHHS PaliOHAIFHOTO BHUKOPUCTAaHHS OOI-
KETHHX KOIITIB TaKoK Ha yaci. OTke yTBOpEHHs
MYHIIMIIAIBHOI TMOJMIMii 3 TOBHOBRXCHHSIMHU y Ta-
nmy3i 00OpPOHHOI pOOOTH 1 3a0e3neueHHs 3aKOH-
HOCTIi, IPaBOMOPAAKY, OXOPOHH MpaB, cBOOOS 1 3a-
KOHHHX 1HTEpeciB rpoMajsiH, HaleBHO Oyio O Ko-
pucHe i 3 piHaHCOBOI TOUKH 30DYy.

[IpakTuyHa peanizamis 3anponoHOBaHOT /1€l me-
«IIpo
OB

penbavyae yxBaJCHHS
BapTy»  (ud
BJIAJIO BiJOOPaXKae CyTHICTh HOBOTO MOIIIEHCHKOTO
¢dbopmyBaHHA) 3
3MiH y 3akoHoM Ykpainu «IIpo micuieBe camoBpsi-

3akoHy YKpaiHu
MYHIUATbHY Ha3Ba

BHECEHHSAMHU  BIOIOBIIHHUX
TyBaHHS».

BucnoBku. Kpurepiem ycminrHOCTI PO3BUTKY
MICIICBOTO CaMOBpsITyBaHHS B YKpaiHi OYEBUIHO
HeoOXximHO BBaxatu (pakTuuHy (i peasibHy) CIpPO-
MOJKHICTh OpraHiB MiICIIEBOTO CAMOBPSAYBaHHS B
MeKaxX 3aKOHY 3IIIICHIOBATH PETYJIOBaHHS Ta YII-
PaBJIIHHS CYTTEBOIO YacTKOK IyOJiYHHMX CIpaB Ha
BIANOBIAHUX TepuTopisx. Came TOMY JIOTika TpH-
Barou0i pehopMu NereHTpaltizallii Mae CIpusATH pe-
aizarlii mpaBa OpraHiB MiCIIEBOTO CAMOBPSTyBaHHS
CTBOPIOBATH BHYTPIIIHI aJIMiHICTPaTHBHI CTPYKTY-
pu 33111 epeKTUBHOI peaizallii 3aKOHOM BU3HAYE-
HUX TOBHOBa)XE€Hb. 30KpeMa, 3HAUYHUM MOTEHLiaT
o0 3a0e3NeueHHs] 3aKOHHOCTI, IMPaBOIMOPSIKY,
OXOpPOHHM TIpaB, CBOOOJ 1 3aKOHHUX 1HTEpECiB rpo-
MaJIsiH Y TIO€IHAHHI 3 peallizalli€lo 3aBJlaHb y Talry3i
000pOHHOT POOOTH MaKOTh MYHIIUITANBHI 1HCTUTY-
TH OXOPOHU MPABOMOPSAKY (MYHIIUTIAIbHA TIOTIIis
abo myHinumanbHa BapTta). O3HaUYeHa MO3MLIs 00-
IPYHTOBaHa 3MICTOM HOPM HH3KH HOPMAaTHBHO-
MPaBOBHX aKTiB, 30kpeMa 3akoHamu «IIpo micese
caMOBpALyBaHHs», «IIpo OCHOBM HaliOHAIBHOTO
CHpPOTUBY», a Takox [lonoxxenus [Ipo moOpoBosbui
(opMmyBaHHS TepUTOpialibHUX rpoMay. Kpim toro,
CTBOPEHHSI MYHIIUITAIBHAX IHCTHTYTIB OXOPOHHU
MPaBOMOPSIKY OPIEHTOBaHUX 1 HAa 3aBJIAaHHA Y Ta-
JIy3i 000pOHHOT pOOOTH CIIPHsIO OW palliOHAIBLHO-
My BHKOPHCTAaHHIO (DiIHAHCOBHX PECypCiB JIepiKaBH

1 MICIIeBOrO CaMOBpSIYBaHHS y BiNMOBITHUX ce-
pax. OgeBHIHO, IO peajizamis 3arpOIIOHOBAHOL
imel mepenbadae yxBaneHHs 3akoHy Ykpainu «lIpo
MYHIIATIATBHY BapTy», 3MICT SKOTO TIOTpedye crie-
IiaJIbHOTO  TEOPETHKO-TIPAaBOBOTO  OMPALFOBAHHS,
IO i CTaHe MPEAMETOM HAIMX MOJAIBIIMX TOCTi-
JOKEHb.
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MUNICIPAL POLICE: THE POTENTIAL IN THE CONTEXT OF
IMPLEMENTING THE EXECUUTIVE BODIES OF LOCAL SELF-
GOVERNMENT POWERS ENSURING LEGALITY, LAW ORDER, PROTECTING
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Purpose: to outline the current potential of the municipal police in the context of implementing the
powers of executive bodies of local self-government to ensure legality, law and order, protection of the
rights, freedoms and legitimate interests of citizens. Research methods: the authors used in particular, the
analytical method, generalization and system in combination with an integrated approach. Results: it was
established that at the theoretical level of the research, during the period of martial law, the issues of
ensuring legality, law and order, protection of the rights, freedoms and legitimate interests of citizens in
combination with extremely urgent tasks in the field of defense work appeared in a new light. Implementation
of relevant powers requires certain mechanisms at the level of local self-government, which could become
the institute of local (municipal) police. Discussion: the logic of the ongoing decentralization reform should
facilitate the realization of the right of local self-government bodies to create internal administrative
structures for the effective implementation of legally determined powers. Taking into account the foreign
experience and the Ukrainian practice of building local (municipal) police institutes, the normative and legal
design of such institutes is extremely relevant. A strong argument for this is the potential of municipal law
enforcement institutions outlined in the work to perform tasks in the field of defense work. The article
presents that municipal police units created by local self-government bodies could act as the organizational
core of voluntary formations and national resistance in certain territories.

Key words: municipal police; local self-government; powers of local self-government; decentralization.
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INPABOBA XAPAKTEPUCTUKA OB’€EKTA TA OB’EKTUBHOI CTOPOHU
3JIOYUHY - MAPOAEPCTBO
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Mema: Oocnioumu nousmms ma 30IUCHUMU NPABOSY XAPAKMEPUCMUKY 00 ’ckma ma 00 €KmugHoi
CMOPOHU 3N0YUHY — «MAPOOEPCME0y», A MAKONC 30IUCHUMU CUCIEMHULL AHATI3 0COOIUBOCMEl IOPUOUUHOO0
CKAA0Y KPUMIHATBHOZ0 30YUHY — «Mapooepcmeoy. Memoou 00CnioNcenns: cmanosisims OCHOGHI Memoou
ma 3acoou Ni3HAHHS, MAKi, K. OOKYMEHMANbHO20 AHANIZY | CUHME3Y, NOPIGHSAHHS, 00 €KMUGHOL iCMmuHU,
NIZHABANLHO-AHANIMUYHUL, MIdC2ATY3e6Ull MEMOO 10PUOUYHUX O00CNiOdCeHb, y3azanbHenHs. Pesynomamu:
KOMNIIEKCHO NPOAHANi308aHO NOHAMMA ma 0coOIugocmell 0PUOUUHO20 CKAady 00’€kma ma o0 eKmueHoi
CMOPOHU KPUMIHATLHO20 310YUHY — «Mapodepcmeay. Q0z080peHHA: 00’ckm ma 06 €KmueHa cmopona
CKNIA0y KPUMIHATLHO20 3M0YUHY — «MApOOepcmeoy € 0008 A3KO8UMU YACMUHAMU IOPUOUUHO20 CKIAOY
KPUMIHAILHO2O 3M0YUHY, 0€3 AKUX KPUMIHATbHULL 30YUH He € OTICHUM, 8USHAYEHO 00 €KMmuU KPUMIHATLHO20
3N0YUHY «MAPOOepcmeay, 00 EKMUBHY CIOPOHY MAPOOepCmea Cio po32na0amu, K 308HIUHE CIMAHO8UWje
0C00U 00 CKOEHO20 3N0UUMHY.

Asmop pobums 8UCHOBOK W0, MAPOOEPCMB0 € CEPUOHUM NOPYULEHHAM 3AKOHY, AKe CMBOPIOE 3a2po3)y
071 2poMaodcbKoi besneku ma NOPywLye npasa ma iHmepecu MUPHUX epoOMAOSH Y KpU308UX CUMYayiax ma
60€HHUX KOHGaiKmax. Bono eidoOpadcac sguwe 6e3zaxonns ma 0e31ady, sKe Modce npusgecmu 00
Ceplio3HUX HACTIOKI8 0I5l CYCRIIbCMEd ma 1020 41eHis.

3acmocyeants GiONOGIOHUX KPUMIHANGHUX CAHKYIL Ma 3ax00i6 npomudii Mapooepcmay € 8alCIusUMu
07 3abe3neyents npagonopsoKy ma 3axucmy 2pOMAOSHCOKUX Npas y Kpusosux ymosax. Taxoowc 6aiciugo
nIOMPUMYBAMU SYMAHIMAPHI HOPMU MA MINCHAPOOHE NPABO 8 YUX CUMYAYISX.

3azanom, O6opomvba 3 MapoOepCmMEoM NOMPedyE KOMNIEKCHO20 NiOX00Yy MA CRIIbHUX 3YCUlb 6i0
NPABOOXOPOHHUX OP2aHi6, GIlICLKOGUX MA 2POMAOCLKUX YCMAHO8 Olisl 3a0e3neyents be3nexu ma nopsoxy y
KpU3068UxX 00CMasuHax.

Knrouosi cnosa: enacmicms, G0€HHUNl cmaH, OiAHHA, 3/104UH; KDPUMIHAIbHA BiON0GIOATbHICHb,
NOPYULEHHS 2POMAOCHKO20 HOPSOKY.

IHocTanoBka mpo0JieMn Ta ii aKTyaNdbHICTB. Y
CYy4acHOMY CYCIJIBCTBI 3J0YMH MapoJepcTBa
BUKJIMKA€ Cepiio3Hi oOypeHHS Ta Mae 3HauyHHUN
BILTMB Ha Oe3meKy Ta ctadinbHicTh. [IpoTe, 0 11h0-
ro yacy iCHye HEOOXigHICTh y OUIBII AeTalbHOMY
BUBYEHH] IOPUANYHOI XapaKTEPUCTUKU 00’€KTa Ta

00’€KTHBHOI CTOPOHHU LBOTO 3104MHY. BincyTHIicTh
YITKOTO PO3YyMiHHSI 00’€KTY MapojaepcTBa Ta HOro
00’€KTHBHOI CTOPOHHU YCKJIAaJHIOE IPABOBE pery-
JIIOBaHHA Ta PO3CIiAyBaHHS BiAMOBITHUX MIPaBOIO-
pymens. Taka cuTyalist BUMarae mpoBeleHHs J0-
CII/DKEHHSI 3 METOI0 BCTAHOBJICHHS YITKHX KpH-
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TepiiB Ta HOPMATHUBHO-TIPABOBUX TIPHUHIIUITIB, SIKi O
JOTIOMOTITH €(hEeKTUBHIIIE OOPOTHUCS 3 ITUM BHIOM
3MIOYMHHOCTI Ta 3armobirTe HOro MoAaiIbIIoMy TIO-
LIMPEHHIO.

AHaJi3 pociigxenb i myOaikauiii 3 mpooJe-
Mu. HaykoBo-TeopeTHYHHM MigIPYHTSM CTatTTi
CTaB HAyKOBHH JOpPOOOK TaKHX aBTOPiB, SK:
I'. AnicimoBa, Il boryupkoro, B. boHnmapesa,
C. lenucosa, b. J[3t00u, C. Jlsuyka, O. 3aiinesa,
B. Kacunioxa, M. Kaprnienka, B. Kiiumenka,
M. Menbauka, O. Tkauyka, B. [lleprienskoBoi Ta
iH.

Mera crarTi chpsMOBaHa Ha JOCHIHKSHHS Ta
aHawi3 IOpPUAMYHOI XapaKTEpUCTHKH 00’€KTa Ta
00’€KTUBHOI ~CTOPOHHM 3JIOUMHY MapoJiepCTBa.
s craTTst cipsMoBaHa Ha BCTAHOBJICHHS Ta YTOY-
HEHHS IOHATH, MOB’S3aHUX i3 MapoAEepPCTBOM, 30-
Kpema 00’€KTa 37104MHY Ta 00’ €KTHBHOI CTOPOHHU, a
TaKO’)K Ha BHU3HAYCHHS IXHBOTO 3HAYCHHS JUIA
MPaBOBOTO PETYNIOBAHHS IIbOTO BUAY KpUMiHAJb-
HOl misnmbHOCTI. MeTa monArae y pO3KpPHUTTI
KITIOYOBHUX ACTEKTIB 3JI0YMHY MapOJepCTBa 3 TOUKH
30py OpUIMYHOI HAyKd Ta NPAKTUKH, 100
crpusTH Okl eeKTUBHOMY HOTO MPOTHIT Ta 3a-
noOiraHHIo.

Bukiax ocHOBHOTO MaTepiany HOCTiT:KeHH.
OO0’ €KT 37104MHY y 3arajlbHOMY B MaifHOBHX 3JI0YH-
Hax — 1€ Ta OCHOBHA LIHHICTb YU MailHO, sIKE €
00’ekToM mpaBomnopymeHHs. Lle mMoxe BKiIouyaTtu
rpolii, IMIHHOCTI, peY0Bi pecypcH, MailHOBI MpaBa,
HEPYXOMICTh Ta iHIIle MaitHO, III0 Ma€ MaTepiabHy
HiHHiCTb. O0’€KT 3JI0YMHY Y MalHOBUX 3JIOYMHAX
cTae  O0’€KTMBHOIO  METOI  Ail  3JI0YMHLSA,
KM HaMaraeTbcs HE3aKOHHO 3aBOJIOJITH UM 3aB-
JlaTy LIKOLYy LIbOMY MaiiHYy 3 METOI0 O0COOHMCTOI BH-
rogu abo 30araueHHs. Y MailHOBUX 3JI0YMHAx 3a-
XHCT 00’€KTa 3JI0UYMHY € BaXXJIMBUM acCIIEKTOM IIpa-
BOBOI'O  PETyJIOBAaHHS, OCKUIBKM 1€  CIpHsE
3a0€e3MeYeHHI0 TIPAaBOBOi OE€3IEeKH Ta BiIHOBICHHIO
MOPYIIEHUX NPaB MalHOBUX CyO’€KTIB.

MaponepcTBo € (HOpPMOI0 MaiiHOBOTO 3JIOYHUHY,
SIKMH TIOJIATa€ B HE3aKOHHOMY 3aXOIUIEHHI, po3rpa-
OyBaHHI a00 pylHYBaHHI MaifHa IIiJi YaC BOEHHOI'O
KOH(QIIIKTY, MacOBHX ODKEHCHKHMX IOTOKIB, NpH-
poaHuX Karactpod abo B IHIIMX KPU30BUX CHUTY-
arisx. 3JIOYMHIM, SIKI CKOIIOTh MapoAEepCTBO, BHU-
KOPHCTOBYIOTh Xa0C Ta BIJICYTHICTH KOHTPOIIO,

100 HE3aKOHHO 3aBOJOJITH MaWHOM IHIIUX OCiO,
a00 HaHeCTH KOy MaifHOBUM 00’ €KTaM.

Takuii BUI 3709HHY CTBOPIOE CEPUO3HI 3arpo3H
IUIA TPOMAJCBhKOi Oe3NeKH Ta MOpYIIye IIpaBa Ta
IHTepecH MHUPHHUX I'poMaisH. MaponepcTBo Moxe
MPU3BECTH J0 pyHHYBaHHS iHQPacTPyKTypH, BTpa-
TH KUTJIA Ta MaiiHa, a TaKOX MOPYIIMTH HOpMallb-
HUH MOPSIOK KUTTS CYCHIILCTBA B IIJIOMY.

3aKOHOJABCTBO PI3HHUX KpaiH mepeadadae KpH-
MiHAJBHY BiAMOBIAAIBHICTH 32 MapoJCpPCTBO Ta
BCTAHOBJIIOE BIiJAMOBIIHI CAHKINI IS 0Ci0, SIKI CKO-
IOIOTh Lle¥ BUJ 35104uHy. Lle crpsmMoBaHO Ha 3a-
noOiraHHs Ta MPOTUAII0 MapoAepCTBY, 3abe3mnedy-
1oy Oe3leKy Ta MOPSAOK y CYCIUIBCTBI MiJ Yac
KPU30BUX CUTYyAIll.

VY KpuminanbHoMy Konekci Ykpainum (mami —
KK  Vkpainn)
432 cratrero [2].

Crarts 432 KK VYkpaiHu BCTaHOBIIOE KpH-
MIHaJIBHY BIANOBIJAIBHICTH 32 MapOAEPCTBO, SKE

nel  3mMouMH  mependaveHUi

BU3HAYAETHCS SIK BUKpaJleHHS Ha Toii 0o pedei,
110 3HAXOJATHCS MPU BOUTUX YU MOpaHeHHX [2].

XapakTepusyroun 00’ €KT IbOTO 3JI04KHY, BAPTO
3ayBa)KMTH, 1110 Ha TOJi 000, B 00CTAHOBII Xaocy
Ta HEeCcTabIbHOCTI, KOKEH IMPEeIMET MOXE CTaTH
00’€KTOM TparHeHHsS I BIMCHKOBHX YH IIMBINIb-
HUX 0ci0, mo mepeOyBaroTh B IbOMY paioHi. Lli
pedi MOXKYTh MaTH BEJHMKE 3HAYEHHS IS BIIKU-
BaHHSA a00 TPOCTO MaTH MaTepiaNbHy IIHHICTb.
Cepen Takux pedyeil MOXyTb OyTH OCOOMCTI Ipen-
METH BIfCHKOBOCIYKOOBIIIB, sKi Oynau BOWTI 4u
nmopaHeHi y 0o0ro, Taki SK iXHE BIWCHKOBE CIIO-
psmkeHHs, 30pos, MenuyHi mpemapaTt, abo 0co-
OMCTI LIHHOCTI, K1 BOHH HOCHIIH 3 COOO0I0.

Takox, 00’e€kTaMu MOXYTh OyTH MaiHOBI IliH-
HOCTI, AKI 3HaXOIITLCS B 30H1 O0MOBHX MiH, Takl sIK
rpoIIi, KOIITOBHOCTI, HPOIYKTH, MeEINKaMEHTH,
a0o iHmI pedi, sIKi MOXYTh OYTH KOPHCHUMH IS
BIW)KMBaHHs ab0 TOPriBiIi Ha YOPHOMY PHHKY. Kpim
TOTO, iHPPACTPYKTYypa, sIKa 3aTUIImIacs 0e3 Haris-
Iy 4epe3 eBakyalito abo pyHHyBaHH:, TAKOX MOXKe
cTaTh  00’€KTOM  MapoAepCTBa,  BKIIOYAIOYH
OyniByi, TEXHIKy Ta iHIIEe MaiHO.

VY 1poMy KOHTEKCTi, 00’€KTaMH 3JI0YHHY MO-
KyTb OyTH Oyab-sKi TIPEIMETH, SIKIi MOXYTh OyTH
HE3aKOHHO BUKPaJICHI a00 3aBOJIOJIITH MPH BOUTHX
YH MOpaHeHnX ocobax Ha mnoui 6oro. Le crae mpen-
METOM YBaru JJisi BIHCHKOBHX Ta MPaBOOXOPOHHUX
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OpraHiB, SKi BYKHBAIOTh 3aXO/iB JJIS 3aI00ITaHHS Ta
MPOTHUIIT MapOJIEPCTBY B TaKUX yMOBax [3, c. 255].

OO0’exTBHA CTOpPOHA 3JI0YMHY MapoIepCcTBa
BKJIFOYA€E B ceOe i Ta HaMipH 3JTOYMHIIB, a TAaKOXK
MOJKITUBI HACTIAKY U MOCTPAKAAIUX Ta CYCIIiITb-
CTBAa B I[ioMy. Y 3JIOYMHI MapoJepCTBa,
OCHOBHUMM [IiSIMU € BUKpaJleHHA Ha Toii 00to pe-
Yeid, M0 3HAXOMATHCS MPHU BOUTHX UM MOPAHEHUX
ocobax, a00 HE3aKOHHE 3aBOJIOAIHHS YH pYyW-
HyBaHHS MallHa B YMOBaxX KpH3H YH BOEHHOTO
KOH(ITIKTY.

3nmounHILi, fKi CKOIOIOTh MapoAEpCTBO, BUWHS-
I0Th Wi Aii 3 HaMipoM 0coOuCTOi BUroau abo 30ara-
YeHHS 32 paXyHOK iHIIMX. BOHU MOXYTh BUKOpH-
CTOBYBaTH Xaoc Ta 0e3nal, 1o maHye Ha moii 06010
a00 B KpHM30BUX YMOBaX, IUIsl CBOiX KOPHCIIMBUX
uinedd. i aii He nmumIe mOpynIyrOTh MpaBa Ta iHTe-
pecH iHIMX Oci0, ajie ¥ CTBOPIOIOTH CEpPHO3HI 3a-
Tpo3u Ui TPOMAJICHKOI OE3MeKH Ta MOPYIIYIOTh
rymaHiTapHi Hopmu [4].

Hacniaku 3104MHy MapojepcTBa MOXKYTh OyTH
Jy’)K€ cepio3HUMU. BOHM MOXYTh BKJIFOYATH BTpa-
Ty MailHa Ta IIHHOCTEW, MOIIKOKEHHS iH(pa-
CTPYKTYpH, TOTIpIICHHS TyMaHiTapHOI cUTyaii, a
TaKOX 3arpo3y JJIs KUTTS Ta 370pPOB’s OCi0, SKi
3HAXO/SITHCS Y BPa3IMBOMY CTaHOBHIII [5].

Otxe, 00’€KTUBHA CTOPOHA 3JI0UMHY Mapojaep-
CTBa BimoOpakae [ii Ta HACTIAKH I[LOTO MPABOIO-
PYUICHHS, 0 Ma€ CepHO3HUU BIUIHMB HA CYCIHiJb-
CTBO Ta HOr0 WICHIB y KPU30BHX CHUTYaIlifX, 30-
KpeMa MPaBOBOI0 PEXKHUMY BOEHHOTO CTaHy, CIpH-
YHUHEHOTO POCIHChKOI0 30pOHHOI0 arpeciero.

BucnoBokn. MaponaepcTBo € cepilo3HUM IIO-
PYUICHHSIM 3aKOHY, SIKE CTBOPIOE 3arpo3y JJisi rpo-
MaJIChKOT Oe3MeKH Ta MOPYIIye TpaBa Ta IHTEPECH
MHUPHUX TPOMAJSIH y KPHU30BHUX CHUTYyallisgx Ta
BOEHHHX KOH(iKTax. BoHO BimoOpaxkae sBuIe
0e33aKoHHS Ta Oe3naay, sSKe MOXE MPU3BECTH JI0
CepHlO3HUX HACTIJKIB JUIA CYCIIIIECTBA Ta HOTO
YJICHIB.

3acToCyBaHHS  BIANOBIIHUX  KPUMiHAIBHUX
CaHKIIN Ta 3aX0/iB MPOTHIIl MapoJIEPCTBY € BaXK-
JUBHUMU U151 3a0€3MeueHHs MPaBONOPSIIKY Ta 3aXu-
CTYy TPOMAaJSHCBHKUX IIpaB y KPU30BUX yMoBax. Ta-
KOXX BQXJIMBO MIATPUMYBATH TyMaHITapHI HOpPMH
Ta MDKHAPO/IHE MPABO B IUX CUTYAI[IsAX.

3aramom, 60poTe0a 3 MapomepcTBOM TOTpedye
KOMIUIEKCHOTO TIJIXO/Jy Ta CHUIBHUX 3YCHIb BiJI

MIPaBOOXOPOHHUX OpPraHiB, BIMCHKOBHX Ta TPO-
MaJIChKUX yCTaHOB JUIsl 3a0e3rmedueHHst Oe3leKkn Ta
MOPSIZIKY Y KPU30BHX OOCTABHHAX.

[Nomanpmi mocmimkenHs. JlocmiKeHHS Ha TeMy
MapoJIepCTBa MAlOTh MOTEHINAN JIJIsI TOJAIBIIOTO
PO3BUTKY Ta TOTJIMOJICHHS PO3YMIiHHS I[LOTO SIBH-
ma. Jleski MOXIMBI HampsMH MOAAIBIINX JO-
CITIKEHb MOXKYTh BKJTFOUATH:

-IICUXOJIOTIYHAN aHami3 (BUBUECHHS MOTHBAIIIN
Ta TCHUXOJIOTIYHUX (DAKTOpiB, IO CTOSATH 332 BYH-
HEHHSM MapoJIepCTBa, JOMOMOXE Kpalie 3po-
3yMITH, YOMY OKpeMi 0COOM BUMHSIOTH TaKi Jil Iij
yac KPU30BUX CUTYAITil).

-COIIIOJIOTIYHI  JOCHI/DKEHHsT (aHaJli3 BILIUBY
COIIAIGHUX, EKOHOMIYHMUX Ta IIOMITHYHHUX YMH-
HUKIB Ha TIONIMPEHHS MAapoJepCTBa JIOTIOMOXKE
BU3HAYUTH CTpATErii 3a100iraHHs [bOMY SIBUILY Ta
PO3poOUTH EPEKTURHI 3aX0A1 OOPOTHOM 3 HUM).

-IPaBOBUI aHali3 (JOCTiKEHHs e(eKTHBHOCTI
Ta BIAMOBITHOCTI 3aKOHOJABCTBA IOJO Mapojep-
CTBa MDKHAPOJHUM CTaHIapTaM MpaB JIOJAMHU Ta
MDKHapOJHOMY F'YMaHIiTapHOMY IIPaBy).

-po3poOKa 3axoniB MpOTHAIl (PO3BHTOK Ta
BIIPOBA/DKCHHS TIpOrpaM Ta CTpaTerid Juisl 3a-
noOiraHHs MapojaepcTBy Ta 3a0e3neueHHs Oe3MeKH
MaifHa Ta )KHTTS 0Ci0 Y KPU30BHUX CHTYAIIisIX).

-TyMaHiTapHi (BUBYEHHS Ty-
MaHITapHUX HACTIJIKIB MapOJIepCTBa I MOCTPaXK-

JOCII KEHHS

JTATAX OCi0 Ta CyCIJIBCTBA B LIJIOMY, & TaKOX PO-
3po0Ka Mporpam JIOTOMOTH Ta BiTHOBIICHHS).
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Purpose: to investigate the concept and carry out a legal characterization of the object and the objective
side of the crime - "looting™, as well as to carry out a systematic analysis of the features of the legal
structure of the criminal offense - "looting". Research methods: constitute the main methods and means of
knowledge, such as: documentary analysis and synthesis, comparison, objective truth, cognitive-analytical,
interdisciplinary method of legal research, generalization. Results: the concepts and features of the legal
composition of the object and the objective side of the criminal offense - "looting" were comprehensively
analyzed. Discussion: the object and the objective side of the criminal offense - "looting” are mandatory
parts of the legal structure of the criminal offense, without which the criminal offense is not valid, the objects
of the criminal offense of "looting"” and the objective side of looting are defined should be considered as the
external situation of the person before the committed crime.

The author concludes that looting is a serious violation of the law that poses a threat to public safety and
violates the rights and interests of civilians in crisis situations and military conflicts. It reflects a
phenomenon of lawlessness and disorder that can lead to serious consequences for society and its members.

Appropriate criminal sanctions and anti-looting measures are important to ensure law and order and
protect civil rights in a crisis. It is also important to uphold humanitarian norms and international law in
these situations.

In conclusion, the most effective way to combat looting is through a comprehensive approach involving
joint efforts by law enforcement, military and civilian institutions. This will ensure security and order in
crisis situations.

Key words: property; martial law; action; crime; criminal responsibility; violation of public order.
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The purpose of the article is analyzes the evolution of cybercrime legislation in several jurisdictions, with
a focus on how laws are changing to reflect the complexities of cyber threats in a linked digital landscape.
Research methods: this study uses a comparative analysis to identify major legislative developments across
North America, Europe, Asia, and the rest of the developing world. Results: the fast development of digital
technology has fueled the growth of cybercrimes such as hacking, phishing, and online fraud, posing new
problems to judicial systems around the world. The study identifies comparable legislative frameworks, such
as criminalizing unauthorized access to computer systems, as well as variations in approaches to penalties,
jurisdiction, and enforcement roles. The paper goes further into the effectiveness of these laws in
discouraging cybercrime, the difficulty of cross-border enforcement, and the delicate balance between crime
prevention and individual privacy rights. Discussion: the article is to provide insights into the creation of
strong legal frameworks that can keep up with the ever-changing nature of cyber risks by highlighting new
trends and best practices. This analysis not only throws light on present legislative measures but also
explores the implications for future policymaking in cybercrime prevention and punishment.

Key words: evolution of cybercrime; cybercrime; legislation; comparative analysis; international

cooperation.

Problem statement and its relevance. Cyber-
crime is a growing concern for countries around the
world, affecting individuals, businesses, and gov-
ernments alike. To combat this evolving threat,
countries have been enacting cybercrime legislation
to address the various forms of online criminal ac-
tivities. According to a report by the United Nations
Conference on Trade and Development
(UNCTAD), 156 countries, representing 80 percent
of the global community, have implemented cyber-
crime legislation.

However, the adoption rates vary across regions,
with Europe leading at 91 percent and Africa at the
lowest with 72 percent. This discrepancy highlights
the need for a unified global approach to tackling
cybercrime.

Law enforcement agencies and prosecutors face
significant challenges in enforcing cybercrime
laws, especially when it comes to cross-border en-

forcement. The ever-changing cybercrime land-
scape and the resulting skills gap pose a constant
hurdle for authorities. Collaboration and knowledge
sharing among countries are essential to address
these challenges effectively.

This article examines how various countries are
updating their laws to combat cybercrime, focusing
on North America, Europe, Asia, and developing
regions. By comparing these legal approaches, we
aim to understand the similarities and differences in
how countries criminalize unauthorized access,
handle penalties, and manage enforcement roles.

Research methodologies such as dogmatic
methods and comparative legal analysis, evaluating
the perspectives of experienced experts in the field.
This study not only highlights the current legisla-
tive measures but also discusses the challenges of
cross-border enforcement and the balance between
preventing crime and protecting privacy rights.
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Summary of the main research material.
Fighting cybercrime in the early 20th century. In
the early 20th century, the concept of cybercrime
was virtually nonexistent. The era was
characterized by the nascent stages of electronic
communication and computing, with technologies
such as the telegraph, telephone, and -early
computers emerging. Consequently, the primary
focus was on addressing conventional crimes, and
the legal frameworks of the time did not account for
the digital landscape that would later develop.

However, as early as the 1930s, with the inven-
tion of the first programmable computers like the
Zuse Z3 and the development of cryptographic
techniques during World War 11, the seeds of future
cyber-related issues were sown. These advance-
ments hinted at the potential for unauthorized ac-
cess and manipulation of data, but the legal and so-
cietal understanding of such threats was minimal.

Cybercrime poses significant challenges due to
the internet’s scale, accessibility, anonymity, porta-
bility, global reach, and the absence of capable
guardians. With billions online, easy access to
tools, and global connectivity, offenders can oper-
ate at unprecedented scales, evade detection
through anonymity, and exploit jurisdictional com-
plexities. Law enforcement faces hurdles in data
retrieval, surveillance, and cooperation across bor-
ders. Effective responses require a multifaceted ap-
proach, including legal measures, technological
safeguards, social norms, and industry coopera-
tion [1].

Legislation during this period was rudimentary
and primarily focused on protecting physical
property and traditional forms of communication.
For instance, laws against wiretapping, which
emerged in the early 20th century, were some of the
earliest forms of legislation that tangentially
addressed issues related to  electronic
communication. The Communications Act of 1934
in the United States is one example, primarily
aimed at regulating telephone and radio
communications, inadvertently laying a foundation
for future cybercrime laws.

Enforcement was equally rudimentary, as law
enforcement agencies lacked the expertise and
technology to tackle electronic crimes. The focus
remained on traditional crimes, with the

understanding  of  electronic and  digital
vulnerabilities being very limited. The notion of a
"hacker" or a cybercriminal was yet to be
conceived, and as such, there was no structured
approach to combating such threats.

Cybercrime has evolved alongside technology,
exemplified by Sergei TSurikov’s 2008 hack of
RBS WorldPay, which led to a $9.4 million theft.
Modern cybercrimes are organized, financially mo-
tivated, technologically advanced, and transnation-
al, exploiting the pervasive digital technology in
daily life. Initially focused on computer manipula-
tion and telecommunication theft, cybercrime has
expanded with technology to include hacking, bot-
nets, and network-based crimes. The increasing
connectivity and the Internet of Things introduce
new vulnerabilities, continually presenting fresh
challenges for cybersecurity [1].

The internet’s evolution from military
digitization in the 1960s to widespread e-
governance, e-commerce, and  cyber-crime,
highlighted by significant cyber laws like the 2001
EU Convention on Cybercrime, underscores its
impact on global communication and security [2].

The United States has taken significant steps to
combat cybercrime through the implementation of
key legislation. One such law is the Computer
Fraud and Abuse Act (CFAA), enacted in 1986.
The CFAA serves as the primary federal statutory
mechanism for prosecuting cybercriminals, includ-
ing hackers. It prohibits unauthorized access to
computers, obtaining national security information,
damaging computer systems, and trafficking in
passwords, among other offenses. Penalties for
CFAA violations range from fines to imprisonment,
with the severity depending on the nature of the of-
fense.

Another crucial piece of legislation is the Elec-
tronic Communications Privacy Act (ECPA),
passed in 1986. The ECPA regulates how federal
and state law enforcement agencies can obtain ac-
cess to electronic evidence. It governs the disclo-
sure of stored communications, records, and sub-
scriber information held by service providers. The
ECPA also updated the Wiretap Act to allow inter-
ception of electronic communications with proper
authorization.
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In March 2018, the United States enacted the
Clarifying Lawful Overseas Use of Data Act
(CLOUD Act). The CLOUD Act addresses the
challenges faced by law enforcement agencies in
accessing electronic information stored by U.S.-
based global providers. It allows foreign partners to
enter into bilateral agreements with the United
States, facilitating direct access to critical electronic
evidence for investigations related to serious crimes
such as terrorism, violent crime, sexual exploitation
of children, and cybercrime.

Mechanisms of combating cybercrime in the
2nd half of the 20th century

The second half of the 20th century saw the rise
of computers and the internet, bringing about new
forms of crime that traditional law enforcement
methods struggled to address. The initial
mechanisms for combating cybercrime during this
period evolved as both technology and criminal
tactics advanced.

In the 1970s and 1980s, as computers became
more common in businesses and government, the
first computer crime laws were introduced. For
example, the U.S. enacted the Computer Fraud and
Abuse Act (CFAA) in 1986, which made
unauthorized access to computer systems a federal
offense. Similarly, other countries started to draft
legislation aimed at defining and punishing various
forms of cybercrime.

Cybercrime often mirrors real-world crime
motivations, suggesting traditional criminological
theories like rational choice and deterrence may
still  apply. However, unique aspects of
cybercrimes, such as the necessity of technological
knowledge, might limit the applicability of these
theories to some extent [3].

As cybercrime grew more sophisticated,
traditional police forces recognized the need for
specialized units. These units were equipped with
the technical skills and knowledge required to
investigate and prosecute cybercrimes. For
instance, the U.S. Federal Bureau of Investigation
(FBI) established its Computer Analysis and
Response Team (CART) in 1984, focusing on
computer-related offenses. Similar specialized units
were developed in other countries.

The creation of Computer Emergency Response
Teams (CERTs) marked a proactive approach to

cyber threats. The first CERT was established at
Carnegie Mellon University in response to the
Morris Worm attack in 1988. These teams focused
on identifying vulnerabilities, responding to
incidents, and disseminating information about
threats and best practices to prevent cyber-attacks.

Efforts to combat cybercrime also included
educating the public about the risks associated with
using computers and the internet. Governments and
organizations launched campaigns to raise aware-
ness about safe online practices, phishing scams,
and the importance of strong passwords. These
educational efforts aimed to reduce the number of
potential victims and make it harder for
cybercriminals to succeed.

Law enforcement and cybersecurity
professionals developed new technologies and tools
to detect, track, and analyze cyber threats. This
included the use of intrusion detection systems,
encryption, and forensic software to investigate
cybercrimes and secure computer systems.

The second half of the 20th century laid the
groundwork for modern cybersecurity practices.
Through early legislation, specialized law
enforcement units, international cooperation,
CERTs, public education, and technological
advancements, significant strides were made in
combating the growing threat of cybercrime. These
efforts provided the foundation for the more
sophisticated and coordinated approaches used
today.

Various specialized institutions are dedicated to
countering cybercrime at national and transnational
levels. In the United States, the Department of Jus-
tice’s Computer Crime and Intellectual Property
Section (CCIPS) and the Federal Bureau of Investi-
gation’s (FBI) Cyber Division play crucial roles in
investigating and mitigating cybercrimes. These
units employ innovative techniques and tools while
leveraging legal authorities to combat cyber threats
effectively.

International cooperation is also vital in tackling
cybercrime, as cyber threats transcend national bor-
ders. The United States has developed strategies
and frameworks for cooperation with other coun-
tries to combat cybercrime collectively. Through
mutual legal assistance treaties (MLATS) and bilat-
eral agreements, countries can collaborate on inves-
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tigations, share intelligence, and facilitate the ex-
tradition of cybercriminals. The United States also
participates in international forums and initiatives
to promote information sharing and capacity build-
ing in the fight against cybercrime.

Jurisprudence and case law have played a signif-
icant role in shaping cybercrime legislation and its
interpretation. Landmark cases such as United
States v. Jones (2011), Riley v. California (2014),
and Carpenter V. United States (2018) have ad-
dressed key Fourth Amendment issues related to
privacy rights in the digital age. These cases have
provided guidance on the constitutional limits of
law enforcement’s ability to conduct electronic sur-
veillance and obtain evidence in cyberspace.

The evolution of cybercrime legislation reflects
the global recognition of the growing threat posed
by cybercriminals. Countries, including the United
States, have enacted laws to prevent, detect, and
prosecute cybercrimes. However, challenges re-
main, including regional variations in legislation
adoption rates and the dynamic nature of cyber
threats. Continued international cooperation, infor-
mation sharing, and the development of innovative
tools and strategies are crucial to effectively combat
cybercrime and protect individuals, businesses, and
governments worldwide.

Effective action against cybercrime requires
strong political leadership to foster public-private
collaboration on a national and global scale, ad-
dressing legal and technical barriers, and ensuring
robust judicial and policing systems. A multifacet-
ed, understandable international response is essen-
tial, balancing security and freedom, and promoting
practical good practices [4].

Cooperation  Against
21st Century

In the 21st century, the interconnected nature of
the digital world necessitates international
cooperation to combat cybercrime effectively.
Cyber threats are borderless, impacting individuals,
businesses, and governments globally. Therefore, a
coordinated effort among nations is crucial for
addressing these challenges comprehensively.

The Budapest Convention, the first international
treaty on cybercrime, harmonizes domestic laws,
establishes investigative procedures, and facilitates
international cooperation. It covers illegal access,

Cybercrime in the

data interference, computer-related fraud, and
more. Benefits include a legal framework for inter-
national collaboration, membership in the Cyber-
crime Convention Committee, and access to capaci-
ty-building programs. States can accede by demon-
strating implementation of the Convention’s provi-
sions and completing internal procedures [5].

There is no universally accepted definition of
cybercrime. The most common approach is to de-
fine the key terms used in cybercrime investiga-
tions. Examining frequently-used definitions will
allow us to identify key concepts and use those def-
initions consistently in a country’s cybercrime
strategy [5]. The lack of a broadly acknowledged
definition of cybercrime poses a fundamental chal-
lenge in the realm of cybersecurity. Countries’ legal
systems differ widely, with each having its own set
of laws and classifications. What is regarded a cy-
bercrime in one jurisdiction may not be classified
the same way in another.

One of the primary ways countries cooperate
against cybercrime is through international legal
frameworks. Instruments such as the Budapest
Convention  on  Cybercrime  provide a
comprehensive guide for countries to develop
national legislation and promote international
cooperation. The convention facilitates the
harmonization of laws, making it easier for
countries to collaborate in investigations and
prosecutions. By providing a common standard, it
helps bridge gaps between different legal systems.

Effective cybercrime prevention and prosecution
rely heavily on information sharing. Nations,
through organizations like INTERPOL and
Europol, share intelligence on cyber threats and
coordinate  joint  operations to  dismantle
cybercriminal networks. This real-time information
exchange enhances the ability to respond swiftly to
emerging threats. For example, coordinated
international actions have successfully disrupted
major ransomware groups and other cybercriminal
organizations.

Positive outcomes to cybercrime investigations
depend on the successful collection, analysis, and
attribution of digital evidence, which refers to data
stored on, received, or transmitted by electronic de-
vices, including evidence from digital devices or
records obtained from online service providers [5].
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Developing nations often lack the resources and
expertise to combat sophisticated cyber threats.
International  cooperation  involves capacity-
building initiatives where developed nations and
organizations provide technical assistance and
training to improve the cybersecurity capabilities of
developing countries. This includes setting up
cybercrime units, training law enforcement officers,
and sharing best practices in cybercrime
investigation.

Cybercrime often targets critical infrastructure
and private sector entities, making public-private
partnerships essential. Governments collaborate
with tech companies, cybersecurity firms, and other
private sector stakeholders to enhance overall
cybersecurity  resilience.  These  partnerships
facilitate the sharing of threat intelligence and the
development of innovative solutions to combat
cybercrime. For instance, joint initiatives between
government agencies and cybersecurity companies
have led to the creation of more effective tools for
detecting and preventing cyber attacks.

Despite significant progress, several challenges
remain. Differences in legal definitions of
cybercrime, varying levels of technological
advancement, and issues of jurisdiction complicate
international cooperation. Additionally, balancing
the need for security with the protection of privacy
and civil liberties remains a delicate task.

To develop a cybercrime strategy, it is essential
to start with a stocktaking audit, assessing current

processes, resources, and skills to combat
cybercrime. This includes evaluating legal
frameworks,  existing  cybercrime  policies,
technological infrastructure, human resource

capabilities, and cooperation mechanisms with
international and regional partners. Identifying gaps
and weaknesses in these areas provides a
foundation for strategic improvements, ensuring a
comprehensive approach to enhancing cybercrime
resilience and response capabilities [5].

To overcome these challenges, ongoing dialogue
and collaboration are essential. Regular internation-
al conferences, such as the Internet Governance Fo-
rum and regional cybersecurity summits, provide
platforms for countries to discuss and resolve these
issues. Enhancing mutual legal assistance treaties

(MLATS) and developing new international agree-
ments can also streamline cooperation efforts.

The collaboration between government agen-
cies, international partners, and private sectors is
crucial in combating cybercrime effectively. By
promoting inter-agency information sharing, ex-
panding international networks, and fostering pub-
lic-private partnerships, countries can enhance their
cybercrime response capabilities. Public awareness
campaigns, like the UK’s Get Safe Online program,
play a vital role in educating individuals and
businesses about common cyber threats and how to
protect themselves. These initiatives aim to em-
power citizens to safeguard their digital assets
against fraud, identity theft, viruses, and other
online risks [5].

Conclusions. In today’s world, cybercrime re-
mains an unsolved problem as technology advanc-
es, opportunities for cybercrime increase. Numer-
ous loopholes in both international law and domes-
tic legislation must be addressed and eliminated
promptly to protect legal benefits. Addressing the
global threat of cybercrime necessitates a coordi-
nated and collaborative multinational effort. This
involves developing worldwide cooperation and
standardization, including collaboration among
governments, businesses, and individuals to boost
cybersecurity, share information, and build com-
mon frameworks. To achieve this, it is necessary to
establish international standards, develop and adopt
norms for defining and combating cybercrime,
harmonize legal definitions, improve information
sharing, strengthen international cooperation, en-
hance cross-border law enforcement collaboration,
promote public-private partnerships, and raise
global awareness of cybersecurity.

Institutions such as the United Nations, Interpol,
and the International Telecommunication Union
(ITU) must support and participate in these initia-
tives to increase global cooperation against cyber-
crime. By supporting these efforts, the international
community can work together to establish a safer
and more resilient cyberspace through a collabora-
tive approach to combating cybercrime at the global
level.

Cybercrime legislation is constantly evolving to
keep up with new digital threats. As technology ad-
vances, laws must quickly adapt to address emerg-
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ing challenges. This study examined cybercrime
laws worldwide, focusing on North America, Eu-
rope, Asia, and developing countries. Despite dif-
ferences in penalties and enforcement, most regions
have similar laws against unauthorized computer
access. However, enforcing these laws across bor-
ders is challenging, and balancing crime prevention
with privacy rights is delicate. To fight cybercrime
effectively, countries need robust, adaptable laws
and international cooperation. These laws should
protect people and organizations, respect individual
privacy, and create a safe online environment.

The fight against cybercrime requires ongoing
updates to legislation and global teamwork. As
technology continues to advance, lawmakers must
be proactive and flexible to stay ahead of cyber-
criminals, ensuring that legal frameworks remain
effective and relevant in protecting society.
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EBOJIONIA 3AKOHOJABCTBA ITPO KIBEP3JIOYMHHICTD

CyxyMCBKUH IepKaBHUHN YHIBEpCUTET
Byn. Annu [omiTkoBerkoi, 9, 0186, T6inici, ['py3is
E-mail: lika.chimichurri@sou.edu.ge

Memorw cmammi € ananiz egoarOYii 3aKOHO0ABCMBA NPO KIOEP3NIOUUHHICMb Y KIIbKOX FOPUCOUKYIAX, 3
aKyeumoMm Ha me, AK 3AKOHU 3MIHIOIOMbCA, W00 8i000pazumu CKIa0HiCmb Kibep3azpo3 y no8 S3aHOMY
yugposomy nanowagpmi. Memoou OocnidxyceHHA: Y  YbOMY  OO0CHIONCEHHI  BUKOPUCMOBYEMbCS
NOPIBHANbHULL AHANE3 01 BUSHAYEHHS OCHOBHUX 3aKOHOOaguux 3min y Ilieniuniti Amepuyi, €eponi, A3ii ma
pewmi Kpaiu, wo possusaiomvcs. Pezynomamu: wieuokuii po3sumox yu@dpoeux mexHoNo2iu cnpuss
3pOCMAHHIO KiOep3louunie, MaxKux SAK Xakepcmeo, @iwune i OHIAUH-WAXPALICNGO, CMEOPIOIOYU HOGI
npooremu 015t cyOOBUX CUCMEM Y 8CbOMY c8imi. [OCniONHcenHs 6U3Hauae nopieHANbHI 3aKOHO0A8Y] PAMKU,
MaKi AK KPUMIHAAbHA GIONO0GIOANbHICMb 3A HECAHKYIOHO8AHUN OOCMYN 00 KOMN IOMEpHUX cucmem, a
maxkoxc BIOMIHHOCMI 6 nidx00ax 00 NOKApPaub, OPUCOUKYIl ma GYHKYill npaso3acmocy8auts.
Y Ooxymenmi poszensdaemvca epexmugHicmeb yux 3axKoHie y OOpomvOI 3 KibDep3lowuHHIiCmIO, MpYyOHOWi
MPAHCKOPOOHHO20 NPABO3ACMOCYBAHH MA MOHKUL OANAHC MidC 3an00icanHAM 3MT0YUHHOCIE MA NPA8AMU
ocobu Ha KoughiOenyilinicmb. Q02080peHHA: cmamms MAE HAOAMU YAGNEHHS NPO CMEOPEHHS MIYHOT
npagosoi basu, AKa 3modce Umu 8 Ho2y 3i NOCMIUHUMUY 3MIHAMU NPUPOOU KIDeppU3UKI8, BUCBIMIIOIYU HOBI
meHOeHyii ma Hauxkpawi npakmuxu. Lleti ananiz He MinbKU NPOIUBAE CEIMAO HA NOMOYHI 3AKOHO0ABYI
3ax00u, ane i 00CHOHCYE HACTIOKU 018 MAUOYMHbOI NOMIMUKY U000 3anobieanHs Kibep3noyuHHOCmi ma
NOKAPAHHSL.

Kntouoei cnosa: esonoyis Kibep3iouunHOCMI;, KiOEP3I0HUHHICMb, 3AKOHOOABCME0, NOPIGHANbHULL
aHanis; MiZCHApoOHe CNi8poOIMHUYMEO.

Cmamms naoiviuna 0o peoaxyii 31.05.2024
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HAYKOBI JOCJIJP)KEHHSA 3J0BYBAUIB BUIIIOI OCBITH
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Memoro nayxoeoi cmammi € yzaeanvhenns pesynomamie VI Miscnapoonozo nHaykoso2o monoodixncHozo
opymy 6 KoumeKkcmi Cni6BIOHOUEHHS HAYKOBUX O00CHI0NCEHb 3000V6aui8 8UUWOL 0C8Iimu 3 MeHOeHYISMU
PO3BUMKY CYHACHOI npasHuyoi Hayku. Memoou 00caionceHHA . 05t OOCACHEHHS SU3HAYEHOI Memu Oyau
BUKOPUCIAHI 3a2anbHl ma cneyiansii naykosi (cneyianvhi) memoou, 30Kpema (HopManbHO-I0PUOUYHUIL,
NOPIGHALHO-NPABOGULL, NOCIKO-IOPUOUYHULL MemoO ma IH. Buxopucmauus yux memooie 0036075€
NpoaHAnizyeamu MeHOeHyii po36UMKY NPAGHUYOI HAYKU 6 CYYACHUX YMO8ax 1 3’Acysamu HACKITbKU
docnidicennst 3000y6auie suujoi oceimu cnisgioHocambcs i3 Humu. Pesynomamu:. cyuacui ymosu ouxmyomeo
HeoOXIOHICMb NOCMIIH020 YOOCKOHAAEHHS NPAGHUYUX HAYKOBUX PO3POOOK, WO € MOJNCIUBUM TUULE 3d YMOBU
hopmysanns y 3000y8auie euwoi 0ceimu pizHuXx pieHie 6I0NOGIOHUX OOCTIOHUYLKUX HABUYOK, SAKI HeOOXIOHO
3000y6amu nio 4ac HAGUAHHA Y 3aK1A0l euwoi ocsimu. Posnouunarouu ceoto Haykogy OiAIbHICMb, 3000y6ayi
suwoi ocgimu cneyianvrocmi 081 Ilpaso maroms 36epuymu ocobrugy yeazy Ha 6ubip memu, saxa 6
8i0nosioana meHoenyiam po3eumKy cydacHoi npasuuuoi umayku. O062060peHHA: CYYACHA NPABOBA HAYKA
Xapaxmepuzyemocs OUHAMIYHUMU | 6a2amoacnekmuumu nioxooamu 00 po3yMiHHs 1 3aCMOCY8aHHs NPAsda.
Bonu exmouaroms  pisnomanimui menOenyii ma Mmemooono2ii 0 SUPIUIeHHsT CY4ACHUX npooaem i
BUKOPUCTHANHS HOBUX MEXHON02Il. AHANIZYIOUU CNiGEIOHOUEHHST GUOOPY MEMAMUKU HAYKOBUX OOCTIOMNHCEHb
3000y6auie euwoi oceimu cneyianvnocmi «081 I[lpagoy i3 3azanvHumu mMeHOEHYIAMU PO3GUMKY CYHUACHOT
NPABHUYOI HAYKU, ABMOPU KOHCMAMYIOMb, WO, 8 NEPeBadCHill Oinbuwocmi, sucmynu ma mesu 0onogioeu
yuacrukie VII MiscHapoOH020 MONOOINCHO20 HAYKOBO2O WOPUOUYHO20 (POPYMY € AKMYATbHUM MA YLIKOM iM
8I0N06I0AIOMb YUM MEHOEHYIAM. 3aKOHOMIPHO, WO HA MEMAMUKY HAYKOBUX OOCTIONCEHb VUACHUKIE (popymy
BNIUMYIA BIICHKOBA azpecis pocii i 66edents 8 YKpaini 60€HHO20 cmaHy ma noe a3ami 3 yum npoodremu,
30KpeMa 00OMedICeHHs Npae JNIO0UHU, 3aXUucm npae oJimeu, 3axucm npas GiluCbKoBOCHyIHch0osYyie ma
BIlICLKOBONOJIOHEHUX, HYMPIUHbONEpeMilyeHux ocib ma iH.

Knwuoei cnoea: ¢opym; npasnuya mayka (0puoudHa HAYKa), MEHOEHYIi pO3GUMKY, pe3yabimamu,
y3az2anbHeHH s, 00CTIOHUYbKT HABUYUKUL.
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IlocTanoBka npodiaeMu Ta i aKTyaJIbHICTh.
Pedopma Bumoi ocBitm B YkpaiHi Habupae obep-
TiB, BUKJIMKAa€ HEOAHO3HAYHI BIATYKH ii cy0’€KTiB
Ta MOTANOIIOE AUCKYCIIO IO IJIOMY Py THUTaHb,
MOB’sI3aHUX 3 MPOTHO30BAHUMU IEPETBOPCHHSIMU.
VY 1pomy, MOKM 10 i OITBIIOCTI HE 30BCIM 3po-
3yMisioMy moTtomi iHpopMmalii, He BUKIUKAE CyMHi-
BY JIMIIIE 30€peXeHHs 3HaYyIIOCTi Ta HEOOXiqHOCTI
3a0e3MeUYeHHs JTOCTITHUIILKOTO acrleKkTy y mpode-
CIHHIN MiArOTOBII KOHKYPEHTO3IaTHOTO (haxiBIls.
[Mopsin 13 3anpoOBaPKEHHSAM 1HIMUBITyadTbHUX OCBIT-
HiX TpaeKTOpili, BapTO 3BEpHYTH yBary Ha HeoO-
X1HICTh TIOOYJIOBH 1HAMBIyaJbHOI JOCTIIHUIIBKOT
TpaekTopii, mo Oyne nepeadayaTu ypaxyBaHHS
BJIACHMX MOXJIMBOCTEH 3700yBaya BHUIIOI OCBITH
MpU 3A1MCHEHHsT HAayKoBOI AistibHOCTI. KpiMm TOTO,
PO3MOYMHAIOYN HAYKOBY [isUTBHICTH, BapTO OpaTH
JI0 yBaru motrpedu, Meroau ii peanizallii, iIHIUBILY-
QTBHUH TEMII, PIBEHb, TEPMIHU 3IIMCHEHHS, TUIAH
BUKOHAHHS, CIIOCOOM OINPHJIIOJHCHHS Ta BIIPOBa-
JDKCHHS ~ OTPHUMaHMX  pe3yibTaTiB  pobotu [1,
c. 159]. IIlo sk mo mpodeciiiHoi MmiArOTOBKH FOpPHUC-
TiB, TO CTAHOBJICHHS! KOHKYPEHTO3JaTHOTO (paxiBIs
y cdepi npaBa Al Cy4aCHOTO PUHKY Mpali HE MO-
JKHUBE 0€3 HAyKOBOI CKJIAIOBOI Ta 3M00yTTS HUM
MEBHUX IOCIIIHUIBKUX HABUYOK, K1 HEOOX1JTHO
3100yBaTH B MPOIIECi HABYAHHS, BiIBiAYIOUH IMPO-
OmemHi, OiHapHi Ta iHIN BUIM JIEKIiHA, TOTYIOUH
HayKOBi pOOOTH Ta JTOCIIHHUIIEKI IPOEKTH, JTOTIOBI-
I Ha KOH(EpEeHIIii, Ta 1HII HAYKOBi 3aX0/1, aHalli-
3yIOYM 3aKOHOJIABCTBO B MPOIIECI BUBUCHHS HaBya-
JBHUX JIMCIUILIIH, MiJ] 9aC MPOXOJKCHHS MPaKTH-
KH, CTOKYBaHHS TOI0. KpiM TOro morompxyeMocs 3
nyMkor A. HiTdeHKo, 10 ChOTOAHINIHIN BHUITYCK-
HUK YHIBEPCHUTETY Ma€ MaTH 1 YiTKO BU3HAYEHY aK-
TUBHY XHUTTEBY TO3UIIi10, OYyTH BCEOIYHO PO3BHHE-
HUM, TIaTPiOTOM, iIHHOBATOPOM, 3[IaTHUM 3MiHIOBa-
TH Ta PO3BUBATHU CBIT [2, c. 49]. A HapiKHUM Kame-
HEM IHHOBAIili € IIUOOKI, CIeliadi30BaHi 3HAHHS
Ta JOCBIJ] y Tay3i IpaBHUYOI HAYKH.

Ko sk 00MpaTH YM PEKOMEHIyBaTH TEMATHUKY
MPaBOBHX HAYKOBUX JIOCIHIDKEHb IS 3100yBadiB
BHIIOi OCBITH, TO TYT A€ BXKJIHBO BPaxOBYBaTH
OCHOBHI TEHJICHIIII PO3BUTKY NMPAaBHUYOT HAYKU Ha
cydacHoMy eTari. ToMy OJHHM i3 3aBIaHb HAIIOTO
JOCJTI/DKEHHS. € aHalli3 CHIBBIIHOIICHHS BHOODPY

TEMAaTUKWA HAYKOBUX JOCHI/PKEHb CTYJCHTIB TIpaB-
HUKIB 3 MU TEHICHISIMH.

AHagi3 gociigxedb i myOsaikauniii 3 mpooJe-
Mu. OKpemi acrieKTH MOHATIHHOTO amapary, CHCTe-
MU Ta (QYHKLOIH FOPUANYHOI HAYKH OOCTIHKEHI B
mparsx 0. MenixoBoi, I1. PaGinoBuua,
A. CeniBanosa, 10. O6oporora, B. Tas,
C. I'ycapera, H. Kopuak Ta in. Cepen cy4acHUX
HAyKOBHX JIOPOOKIB, 110 0€3MOCepEIHBO OB’ sI3aH1
3 TPOOJIEMATHKOIW TCHJEHII PO3BUTKY HOPUINY-
HOI HayKd HEOOXITHO BiJ3HAYMTU HAYKOBI J0-
ciipkeHHs aBtopiB jganoi crarti I Cominko Ta
B. Uepenartiok [2]. Takox BapTo 3ayBakUTH IO B
JIaHii cTaTTi BUKOPUCTOBYETHCS TEPMiH «IIPaBHUYA
HayKay, 1[0 € CYyTO HAYKOBUM, a HE JIIHI'BICTUYHUM
TEPMIHOM 1 YacTO BUKOPHCTOBYETHCS HOPUCTAMH
HayKoBISIMH. Hanpukiaja, B KOHTEKCTI JaHOTO J0-
CJIi[DKEHHSI 3acIyrOBY€ Ha yBary KOJIGKTUBHA MO-
Horpadis A. Kypasns,
O. Bannypku Ta lO. bapabama «[IpaBHuuya Hayka

H. Ky3nenosoi,

Ta 3aKOHOJABCTBO YKpaiHU: €BPONEUCHKUI BEKTOP
PO3BHUTKY B YMOBaX BOEHHOTO CTaHY», IPHypOUYCHA
30-piyuro 3 nHs 3acHyBaHHs HarioHanmbHOT akamie-
Mii IPaBOBHX HayK YKpaiHU i B sKil PO3IIISHYTO, B
TOMY YHCIHi, 1 CTpaTEeTiuHi HAMPSIMH PO3BUTKY IIpa-
BHUYOI HAyKH B II€Pi0J] BOEHHOI'O CTaHy.

MeTta: HayKOBOI CTaTTi € y3arajibHEHHs pe3yJib-
tatiB VII Mi>xkHapogHOTO HayKOBOT'O MOJIOJIXKHOTO
(opyMy B KOHTEKCTi CITiBBiJHOIIEHHS HAyKOBHUX
JIOCITi/PKEHBb 3100yBaviB BHIOI OCBITH 3 Cy4acHH-
MU TE€HACHLISIMH PO3BUTKY PAaBHUYOI HAYKH.

Buxknag ocHOBHOro marepiajay J0CTiIKeHHS.
16 tpaBus 2024 poky Ha IOpuanunomy ¢axynbTeti
BimOyBcst VII MixkHapomHuii MOJOIKHUNA HayKO-
Bul ropuanynuii popym 1o ug Hayku. OCHOBHOIO
METOI 3axoay OyB BiIKpHUTHH [iayor, KW € He
TITBKA MOXIIMBICTIO OOMiHY JyMKaMH YYacHHKIB
Ta ampoOyBaHHSAM CBOIX HAayKOBHX Hajn0aHb, a i
3pYYHOIO HArofiol0 JJis HOBOI ciBmpari, Hedop-
MAQJIBHOTO CIIUJIKYBaHHS, OTpPHUMaHHS He3a0yTHiX
BpPaKEHb, L0 € BAXKIMBUM JUIsI MOJIOAI, 30KpeMa
Ui 3700yBauiB pisHuX piBHIB IOpuanunoro ¢a-
KyneTeTy HamionaneHoro asiamiifiHOro yHiBep-
CUTETY, 3 METOI0 IX CTAHOBIICHHS SIK JOCIIiIHUKIB,
(haxiBI[iB Ta TJIHUX FPOMAJISH CBOET KpaiHH.

o oOroBopeHHsi mpoOieM Ta TEHIEHIH pPo-
3BUTKY CY4YacHOI IOPHJIMYHOI OCBITH JIONYYHIIHCS
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BUEHi, JepXaBHI Ta TPOMAJICHKI Iisfdi, Cyqai Ta
ropuctu-ipaktuku i3 10 xpaia cBity, 12 perioHiB
VYkpainm, 23 ycrtaHoB 1 opranizamiii, 33 3akiafiB
BHIOi OCBITH. Pe3ynpTatw mbOTO HAYKOBOTO JiiA-
CTBa € ACKPaBHM CBIJUEHHSM TOrO, IO SIK 3HAaHI
HayKOBIIi, TaK i MOJIOJIi BU€Hi, i 3700yBaui BHUIIOI
MPaBHUYOI OCBITH 3alliKaBleHi y BUpIIICHI MpaBo-
BUX THUTaHb, OB’ SI3aHUX 13 Cy4aCHHUMHU BHKIUKAMH
1 3arpo3amu.

PesynpTarom poGOTH QopyMmy CTaigM CIHiTbHI
pieHHs 1 mpono3uii, e yYacHUKamMu OyJio KOH-
CTaTOBaHO, 0 MIHJIMBICTh CYCIITbHUX BiTHOCHH,
TEXHOJIOTIYHI BIAKPHUTTS, IJIO0Ami3alis — BCe IIe
CYTTE€BO BIUIMBAa€ HAa PO3BHTOK Ta 3MIiCTOBE Ha-
MOBHEHHsI cy4yacHOoi mpaBHMYOi Hayku. OOuparoun
HaTpsIMH CBO€T HAYKOBOi POOOTH, MOJOAL JIIOAH
MaloTh BPaxOBYBaTH B TOMY YHCJI 3arajbHi TCH-
JICHIIIT PO3BUTKY NMPaBHUYOI HAYKH, SIK BijmoOpaka-
I0Th 3aTpeOyBaHICTh Ta 3HAYMMICTh THUX YH IHIIHUX
JociipkeHb. TyT BIlacHe BapTO BiJ3HAYUTH BaX-
JUBICTH TaKOi TEHACHII] SK BUKOPUCTAHHS B TpaB-
HUYIM Haylll MDKAMCHUIUTIHAPHUX HiaxofiB. I1pas-
HUYa HayKa BCe OUIbIIEC BKIIOYAE i€l COIIOJIOTIT,
IICUXOJIOTiI, EKOHOMIKH Ta IOJITOJOTII, 10 IOIIO0-
Marae rimoIIe 3po3yMiTH PiBeHb BIUIMBY 3aKOHIB i
MIPaBOBUX CHUCTEM Ha CYyCIIbCTBO. BaxknuBum ac-
MEKTOM CYYacHHMX IPAaBOBHX JIOCIIKEHb TAKOX €
3aCTOCYBaHHS aHAJI3y IOBEMIHKH [UIS PO3YMIHHS
TOTO, SIK JIFOJM HACTIPaB/li HOBOJATHCS B IPABOBOMY
KOHTEKCTI, a HE TOT'0, IK BOHH IIOBUHHI TOBOAUTHUCS
BIJIMOBITHO 10 TpaauIliitHuX Teopiil. lle momomarae
PO3pOOIATH 3aKOHU Ta MOJITHKY, sIKi OyIyTh Kpa-
IIIe BiAIOBIAAaTH peabHii JFOACHKil MTOBETIHIII.

Tema, sika chOroAHI HE 3ajMIIae OalTy UM
XKOJHY 13 HayK, B TOMY YHCIi PaBHUYY — 1I€ BUKO-
puctanus LI B mpaBoBUX IOCHIIKEHHSX, IMPO-
THO3HIH aHAITHUII Ta HABITh y MPUUHATTI CYIOBUX
pimmenb. [lo3a BCsIKMM CyMHIBOM, iHHOBAIIil B FOpH-
JUYHHUX TEXHOJIOTISX 3MIHIOIOTh CIOCIO HaJaHHS Ta
JOCTyIy A0 ropuandaux nociyr. Cynosi nmpouecy,
IOPUIMYHA TOKYMEHTALisl T2 BUPIIIEHHS CIIOPiB BCE
OlnpIIe TepeMillyIoTbesa B IHTEpHET, 1110 CIIOHYKae
JI0 PO3BUTKY TEXHOJIOTiH 1 moTpebu B eeKTHB-
HOCTi, B TOMY YHMCJIi B HayKoBOMY cympoBozi. LI
TpaHc(OpPMy€E TPaBOBI JIOCITIKEHHS, ITEPEBIPKY
JIOKYMEHTIB 1 HaBiTh IPOTHO3HY aHANITUKY B TIpa-
BOBOMY KoHTekcTi. [HcTpymenTu LI nomomararotsb
aBTOMATHU3yBAaTH PYTHHHI 3aBJIaHHS, TAKUM YAHOM

MiABUIIYIOYH €(PEeKTHBHICTH 1 TOYHICTh y FOPUAMY-
Hil MTPaKTHIII.

CrymrHoro € aymka O. 3aiims mo/10 mporpecus-
HOCTi METO/[IB TTPOTHO3HOI aHAJITHKHN Ta Cy4acCHHX
MOJKJIMBOCTEH, K HI€BOTO 1HCTPYMEHTY ISl ifl-
BUIICHHS €()EKTUBHOCTI MisUTHHOCTI MPaBOOXOPOH-
HUX OprafiB. 3aKOHOMIpHO, IO MPOTHO3HA aHai-
THKa, SK HOBa TCHJCHIliS CY4YacCHOCTI, BiJIKpUBae
MEPCHEKTUBU JJIsl MOJANBIIOTO PO3BUTKY MpPaBHU-
401 HayKH, 30KpeMa, rajly3i KpUMiHAJIBHOTO TpaBa,
3a0e3Meuyoyn Kpanly iHpopMalliio Ta J0MOBHIOK0-
Y TpOUEAYPU NPUHHATTS JIOACBKUX pilieHs. [Ipu
oMy €(EeKTUBHICTh BUKOPHCTaHHA 3ac00iB Hpo-
FHO3HOI AaHAJNITHKHA 3alIEKUTHh K BiJ SKOCTI
AHATITUYHUX 1HCTPYMEHTIB Tak i OOpaHHX TEXHO-
norii [4, ¢. 54].

AHaii3 JOCHIHKeHb YYaCHHKIB (OpyMy IOKa-
3y€, 110 HE BTPAyYa€e CBOET aKTyaJbHOCTI MpodsIemMa-
THKa, TIOB’sI3aHA 13 €JICKTPOHI3AIlI€I0 CYJOUYNHCTBRA.
OnHi BUCHI BBAXAIOTh «EICKTPOHHHU CYI» (EHO-
MEHOM iH(OpMaliifHOrO CYCHiIbCTBA, 1HII - CY-
YaCHUM TPEHJIOM, Ta HE3alepeyHuM € Te, IO eJIeK-
TPOHHE CYJOYMHCTBO CYTTEBO BIUIUBAE Ha ITiJ[BHU-
IICHHS C(EKTUBHOCTI HAIIOHAJIBLHOI CYJOBOi CHC-
temu [5, c. 239]. Xoua npoGiemu B mpoleci mpak-
THKH 3aCTOCYBaHHS EJIEKTPOHHOTO CyHIy €, Ha IO
TaKOX 3BEPTAIOTH YBary sIK 3HaHI BITYM3HSHI Hay-
KOBIIi, TaK 1 MOJOJi BUeHi Ta 3M00yBadi BHIIOL
OCBITH Pi3HHUX piBHIB [6].

VuacHuKH (OpyMy 3BEpHYJIM yBary i Ha Te, IO
iHQopMaIlifHI CHUCTEMH CYTTEBO BIUTMBAIOTH Ha
e(eKTUBHICT, Ta (YHKIIOHAIBHICTE CY4acHOL
I0puAnYHOi TexHiKH. KopucTyBaHHS HayKOBIISIMHU
Ta TPaKTUKaMH CHCTEeMaMH Uil 30epiraHss,
00poOKHM Ta mepenayi mpaBoBoi iH(OpMAITii; enek-
TPOHHHMH CEpBiCaMU: OHJIAHH-TIATOpPMaMH JUIS
HaJaHHS TIPaBOBHX KOHCYJbTAaIlli Ta IIOCHYT,
IITYYHUM 1HTEJIEKTOM JJISl aHAJTi3y FOPHAMYHUX MTH-
TaHb Ta MPOTHO3YBaHHS PillleHb, € CBIAUYECHHAM TO-
ro, IO TEXHOJIOTiYHI iHHOBalil MOJETLIYIOTh MO-
JIOJUM JIIOASIM [UIAX A0 HAYKOBOI'O Mi3HAHHS Ta JI0
NPOBENEHHS BJIACHUX JOCIHiKEHb, BiJIKPUBAIOTH
JOCTYN 710 HayKoBoi iH(opMmarii, 10 mBUAKOTO 00-
MiHy 3HaHHSMH Ta CIIBIpaLi, i, B KIHIEBOMY pe-
3yNIbTaTi, CIPUSIOTh PO3BUTKY FOPUIWYHOI HAYKH,
BU3HAYAIOTh MEPCHEKTHBUA PO3BHUTKY OPHIUYHOI
TeXHIKH, 320e31evyroun eekTHBHE Ta IHHOBaIliHE
(GYHKIIIOHYBaHHS CydacHOi MPaBOBOI CHCTEMH [7,
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c. 115]. A Taki TexHONOTII, IK ONOKYEHH ms Oe3-
MEeYHUX TPAH3aKLid, CMAapT-KOHTPAKTU JUI aBTO-
MaTHU30BaHOTO BHUKOHAHHA yrox 1 mmiaThopMu
BHpIIIEHHS CyINepedok B IHTepHETi, peBoIIo-
IOHI3YIOTh HaJaHHS IOPUANYHUX TOCTyT. TOHKOIT
MPaKTUYHOI IOPUAMYHOI JisUIBHOCTI B JUTITAIBHY
epy BUKJIHMKAIOTh HAyKOBHH iHTepec B 3400yBauiB
BHUIIOT OCBITH BCiX PiBHIB.

[lle ogHa TeHOEHLIs PO3BUTKY CydYacHO! MpaB-
HUYOI HayKH — IIe TApMOHI3allis 3aKOHIB y pi3HUX
IOPUCHMKINSIX Uil CHOPUSHHS — MIKHApOIHIN
TOPTiBIi, 3aXHCTy TpaB JIOAUHU Ta EKOJOTiIYHUX
CTaHAApTiB. SIKIIO TOBOPUTH MPO BITYM3HAHI J10-
CITIIJPKEHHSI, 30KpeMa Mpo CTYACHTCHKi, TO TYT 3BH-
YailHO K HaAHOUIBII aKTyaJbHOI € TeMa rap-
MOHi3aIlii HaI[lOHAJHLHOTO 3aKOHOJABCTBA 3 IMPABO-
BUMH HopMamu €Bponeiicekoro Coro3y, B KOH-
TekcTi eBpoiHTerpanii Ykpainu. Tak sik Ykpaina
nepedyBae y Mmpolieci NeperoBopiB Mpo 4ICHCTBO Ta
BUKOHAHHS YMOB CBpOINEHCHKOI KOMicii, IO W
Hajan nmorpeOyBaTUMe OCOOJIMBOI yBaru y HMHUTaH-
HSIX aJanTaiii HaIloro 3aKOHOJABCTBA /IO 3aKOHO-
naBcTBa €C, 11 TeMa 1 HaJlaJli He BTpadyaTUME CBOET
BaroMoCTi JUIsl TOJAIBIIMX HAayKOBUX IOIIYKiB, B
TOMY 4YHCIAI 1 B CEPENOBHINI MOJIOAUX JI0-
crigaukis [8, ¢. 12].

Takox MOKEMO 3ayBa)XKHUTH IO CEpPe]] MOJIOANX
JOCIIIHUKIB TIPOJIOBXKYE TPEBATIOBATH HAIPSM
MOPIBHSUIBHO-TIPAaBOBUX JIOCIHIIKEHb, 30KpeMa IX
IIKaBUTh SK Pi3HI MPaBOBI CHCTEMH BHPINIYIOTh
CXO0Xi1 Tpobiemu, 3a0e3Medyoun Kpaie po3yMiHHS
MOTEHIIHHUX pedopM Ta IHHOBAIlM, [O3BOJISE
BU3HAYUTH HaWKpallli MPaKTHKU Ta HOBITHI pillleH-
Hs, IKi MOKHA aJalTyBaTH B Pi3HUX IOPUCIUKITISAX.
Ile Tako LIIKOM CIIBBIIHOCHTHCA 13 3araJlbHUMH
TEHJCHIIISIMU PO3BUTKY NTPaBHUYOT HAYKH.

LimkoM 3aKOHOMIpHO, IO il Yac BiitHH (QoKyC
BITYM3HSIHUX HAYKOBUX NPAaBHHYMX JOCIHIIKEHB
30CepeKeHNH Ha MpaBax JIOAWHHU Ta COLIaIbHIN
cnpaBeumBoCTi. Lle giTko BimoOpasunocs i Ha Te-
MaTHLi Te3 AonoBifei Hamoro ¢gopymy. Croroasi
MpaBHUYA HayKa Bce OiNbIE 30CepeIKYyeETbCs Ha
po3mmpeHHi Ta 3a0e3NeueHHi MpaB JIOAWHH, IO
BifoOpakae T700aibHI PyXH A0 PIBHOCTI Ta cHpa-
Be/uuBOCTI. ToMmy ydacHUKH (OpyMy 3BEpHYIH
yBary Ha mpoOieMy y3roJDKEHHs CYCIIJIbHO 3Ha-
YymIMX I1HTEpeCiB TPOMaJsSH 1 BIAJAX B YMOBax
BOEHHOT'O CTaHy, arpeCUBHOI BIHH Ta MPOTHUIIPAB-

HUX Hi pOCIMChKOTO arpecopa. Bimpambo, mo B
HAyKOBIIIB € PO3YMIHHS TOTO, IO Tpobiema He
Moke OyTH BupimeHa 0e3 JOCSTHEeHHs OajaHCy iH-
TepeciB 0COOMCTOCTI, TPOMATHCHKOTO CYCILIbCTBA
i nmepxaBu. A Takuii OamaHc Moxe OyTH IOCST-
HYTHH JUIIE HUIIXOM HakKJIaJIeHHS PO3YMHHX 00-
MEXXEHb SIK Ha BJIaay JIepKaBU HaJ TPOMaIsSHUHOM,
Tax i Ha Tpasa i cBoboau ocobu [9, c. 78].

He 3anummiack mos3a yBaror ydacHHKIB (opy-
My 3HEBara arpecopa J10 3aralbHONPHUHATHX HOPM
MOBEJIIHKH, 1X 3JI0YMHIB Ta >KOPCTOKOTO MOBOKEH-
HSl 3 YKPaiHCHKUMH BifiCBKOBHMH Ta Bif{CHKOBOIIO-
JoHeHMMH. Taka mMoBeldiHKa € CBiAYeHHsAM Oaid-
JIYXOCTI 10 MpaBa JIOJUHH Ha JKUTTA Ta TOBHE
ITHOpYBaHHS HOPM MDKHapOJHOTO TYMaHiTapHOTO
npaBa, XKeneBchkoi konBeHIlii Ta Cratyty OOH.

OnHe 3 HaWOULIBII YyTIUBUX Ta HAHOOMIOUIIINX
MUTaHb, MOPYUICHUX Mix Yac poboTH Gopymy - 3a-
XUCT TpaB JiTeli B yMoBax BiiHH. OCHOBHUMH
npobjeMaMu, 10 BUHUKAIOTH Yepe3 BiliCHKOBI Jii, €
301IBIICHHST KUIBKOCTI AiTEH-CHPIT, IMepecesieHHs
niTell y Oe3meyHimi perioHu, Ta 301TbIICHHS MPO-
TUTIPAaBHOI TOBEAIHKH cepel HemoBHOMITHIX. Lle
MOKIIA/Ia€ BEJIIMYE3HY BIAMOBINANBHICTE B TOMY
Yucal 1 Ha IOBEHalbHI OpraHM Ta CIOHYKae iX
NPALIOBAaTH y IMOCHJICHOMY PEXHMI U 3aXHCTY
Bpa3IMBHUX KaTEropid AiTel i1 3amobiraHHs ix 3aiy-
YeHHs 10 3I04YMHHOIL AistmeHocTi [10, c. 88].

B mepiox kapaHTHHY, 3yMOBJIEHOTO IOLIUPEH-
M COVID-19 i, ocobmuBO, 3 mMOYaTKOM MOBHO-
MacIITaOHOI arpecii i BBEJICHHSIM BOEHHOTO CTaHY,
B CEPENOBMINI BITYM3HSHUX HAYKOBIIIB OCOOJIHMBO
JTUCKYTYETbCSI TUTaHHS OOMEKEHHS MIPaB JIFOANHH 1
rpoMajsiHAHA. Y4YacHUKH (opyMy HiATPUMAIIHU II0-
3WIII0 TIOAO TMOAUTY TaKuX OOMEXEHb Ha TPYIIH,
30KpeMa 3aralibHi, SIKi CTOCYIOTBhCS BCiX (Pi3UUHMX
Ta IOPUIUYHUAX 0Ci0 Ta KPUMIHAIBHI MpolecyanbHi
0OMEKEHHSI, 110 BCTAHOBIIIOIOTHCSI B PAMKax KpH-
MiHaJIBHOTO MpoBakeHHs. Ilepiioio mpaBoBoOIO
MiZICTaBOIO AJISl TAKUX OOMEXEHb € (aKT BBEICHHS
BOEHHOTO CTaHy, a OCTaTOYHO BH3HAYAETHCS LA
micraBa ONPWIIOAHEHHAM Ykaszy Ilpesunenta
VYkpainu pa3zoM 3 BiANOBITHMM 3akOHOM. Jpyroro
MPaBOBOIO TMIJICTABOIO € BU3HAYEHHS KOHKPETHOIO
nepeniky oOMeKeHb KHTa, TAEMHUIIO JINCTYBaH-
Hs1, CBOOOy repecyBaHHs Ta iHImi. TpeTs mijncTaBa
a00 OCHOBa KpUMIHAJIBHUX MpOIECyaTbHUX 00OMe-
KEHb TIONIATaE B MPSIMOMY 3akpiruieHHi ix y Kpu-
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MiHaJIBHOMY TIPOIIECyalTbHOMY KOJAEKCi YKpaiHu, a
TakoX BcraHoBieHHi [11, c. 104] mopsnky ix 3a-
CTOCYBaHHS, BKJIIOYAIOUM TIOKJIAJICHHS ITOBHOBA-
KEHb Ha TPOKYpOpa Ta BUKOPHCTAHHS IU(PPOBUX
TEXHOJIOTIH ISl 3aITy9eHHs 10 IpoBaKeHHs. Tomy
MOXKHa TIOTOJUTHCH 3 JIYMKOIO OUIBIIOCTI Hay-
KOBIIIB, III0 B YMOBaX BOEHHOTO CTaHy, PH MOLIY-
Ky OanaHCy y BHUpIlIEHHI JaHOTO MUTaHHS MOTPiO-
HO BHUXOAUTH, Yy TepuHly dYepry, i3 MNpPUHIHITY
KpalHbOi HEOOX1THOCTI Ta HaIliOHAJLHOI OE3MEKH.

[TuTanHs piBHOCTI TEX yBIWIIIO B KOJO HAYKO-
BUX JOCHIKEHb 3/100yBadiB BUIOI OCBITH Pi3HUX
piBHiB. Lle moB’s3aHO B TOMy 4YMCIHi 1 3 €BpOiHTe-
rpamieto YkpaiHu i 3 TUM, 110 €BPONEHCHKI CBITO-
IJISIU Ta IIHHOCTI CIPUHAMAIOTHCS ChOTOJIHI SIK i/1e-
anu, TigHi HachaiayBaHHS. [lo HUX MOYKHA BIJIHECTH
HEJIMCKPUMIHAIIIO 32 O3HAKOK CTaTi YU pacH,
PIBHICTb MOJJIHMBOCTEH, BiJHOCHa pPiBHICTH BIac-
HOCTi, PIBHICTh YCiX IJIIOJCH Tmepea 3aKOHOM i
PIBHICTh MOXJIMBOCTEH IS JIFOJIeH 3 0OMEKCHUMU
MOKJIHUBOCTSIMHU. JIOCHTH CYTTEBO BifoOpaskeHHI B
JOCHIPKEHHSIX yYacHUKIB GopyMy MOMITHI 3MiHU B
MEHTaJBHOCTI YKPaiHCHKOTO CYCHIJILCTBA Ta Y
HaI[lOHATILHOMY 3aKOHOJABCTBI MIOAO TEeHICPHOI
piBHOCTI. Big3HadueHa 3Ha4Ha PO Y IBOMY CaMHX
KIHOK, sIKi pyHHYIOTh yCTaJeHi CTEPEOTHIIH, IOTIO-
Marar4y yCyBaTH AMCIIPOIIOPIIii piBHOCTI mMpaB Ta
MOJKITUBOCTEH JKIHOK 1 YOJOBIKIB, ITPOSIBU CEKCHU3-
My, SIKi BCE IIl€ 3QIMINAIOTHCS MPUTAaMaHHUMH Ha-
oMy cycriabety [12, ¢. 186].

SIKIO 3HOBY 3K 3BEPHYTHCS 0 3arajbHUX TEH-
JEHII PO3BUTKY NPaBHUYOI HAyKH, TO TYT BCE
Oinbpllie yBarm MPUAUISETHCS BHUKOPUCTAHHIO i
Haa0aHb JUIA BUPINICHHS MPOOJIEM, IO CKJIAIAI0Th
CYCIIJIBHUM 1HTEpEC, HAPHUKIIA]], EKOJIOTiYHA CIIpa-
BEUIMBICTh, OOpPOTHOA 3 OIMHICTIO Ta IOCTYH JO
MEIUYHHUX TOCTYT. BajKIIMBOIO TEMOIO MpPaBOBUX
JOCTIDKEHB € OIiHKa PeajbHOTO BIUIMBY 3aKOHIB i
npaBoBUX pedopM, 30KpeMa IIOJO JOCATHEHHS
HUMH 3aIlJIJaHOBaHMX Pe3yNibTariB. B TpeHai Hayko-
BUX JOCIIDKEHb CHOIOJHI €KOJIOTTYHE Ta KJIiMa-
THUYHE MPaBo. B IbOMy KOHTEKCTI MPOCIIiKOBY€ETh-
csl TEHJCHLIs 10 PO3POOKH MIKHAPOTHHUX IPaBO-
BUX MEXaHi3MiB AJIS1 BUpILIEHHS TPaHCKOPAOHHUX
eKoJIoriyHuX mpobseM. JuHamiuHoro cheporo, 110
PO3BUBAETHCS € MUTAHHS KOHQIICHIIIHOCTI TaHUX,
KibepOe3nekn Ta peryJroBaHHs MOoBeiHKU B [HTEp-
HETI, a TAKOXK 3aXHCTY MPaB IHTEIEKTYAIbHOI BJIac-

HOCTI B KOHTEKCTI MU(PPOBUX Memia Ta TEXHOJOTIH
TOIIIO.

BucnoBku. BumeBnkianeHi TeHIEHITT pO3BUT-
Ky MPaBHUYO] HAYKH BiJOOpaXaroTh 1 TUHAMIYHUH
XapakTep, KA TMPOSIBIETHCS y CBOEYACHOMY pe-
aryBaHHI Ha Cy4YaCHI BHKIIMKH Ta MOXJIUBOCTI,
(dopMyroun MailOyTHE MpaBa Ta MPABOBHX IHCTH-
TyTiB. MOXHa TakOoX BIJ3HAYUTH aJANTHUBHHHA 1
IIPOTPECUBHUN  XapaKTep Cy4YacHOI IPaBHUYOL
HAyKHW, OCKUIbKA BOHA MpParHe BUPIIIUTH CKJIaHI
MPOOJIEMHU CY4acCHOTO CYCIIIBCTBA Ta 3pOOUTH BHE-
COK Yy PO3BHUTOK CIpaBeUIMBIIINX 1 €(peKTUBHIILINX
npaBoBux cucteM. CydacHa IpaBoBa Hayka Xapak-
TEPU3YETHCS TAKOXK 0AraTOaCHEKTHUMH ITiJXO0JaMHU
JI0 PO3YMIHHS 1 3aCTOCYBaHHS MpaBa. BoHH BKITIO-
YarTh PI3HOMAHITHI TEHJCHIIIT Ta METOJIOJIOTIT JIJIs
BUPILIICHHST MPaBOBHX TNPOOJIEM 1 BUKOPHCTAHHS
HOBHX TEXHOJOTiH. AHAN3yIOUd CHiBBIIHOIICHHS
BUOOpPY TEMAaTUKU HAYKOBUX JOCIHIDKCHb 3700Y-
BayiB BUIOI OCBITH crerianbHocTi «081 [IpaBoy i3
3araJJbHUMHU TCHJCHI[ISIMH PO3BUTKY CY4YacHOI mpa-
BHUYOI HAyKH, MOXXEMO MiJICYMyBaTH, 110 B Iepe-
BaKHIN OUIBIIOCTI BHCTYNM Ta TE3H JOINOBIJIEH
yuacuukiB VII Mi>kHapoZHOTO MOJIOJKHOTO Hay-
KOBOTO IOPHIUYHOTO (OPYMYy € aKTyaJlbHUM Ta
IIJIKOM iM BIAMOBIZArOTh UM TEHICHINAM. 3aKO-
HOMIpPHO, IO Ha TEMATHKy HAYKOBUX JOCIiIKEHb
y4acHUKiB ()OpyMy BIUTMHYJIA BiHChKOBa arpecis
pocii i BBemeHHS B YKpaiHi BOEHHOIO CTaHy Ta
MOB’s13aH1 3 UM TPOOJIEeMH, 30KpeMa OOMEKeHHS
MpaB JIFOJVHU, 3aXUCT TpaB JiTel, 3aXWCT IpaB
BiliCEKOBOCITY’)KOOBIIIB  Ta BiCHKOBOTIOJIOHEHHX,
BHYTpilIHBbOIIEpeMileHnx oci0 Ta in. lllomo peko-
MEH/Ialliii HayKOBHM KEpiBHHKaM Ta 3700yBauam
IOJI0 TIOAANBIIOTO BUOOPY HAMpPSMIB HAYKOBUX
JTOCITI/PKEHB, TO Ty BapTO 30CEPEIUTH yBary Ha Ta-
KHX TII00aTbHUX Mpo0ieMax, ik iHHOBaI[iiHICTh Ta
CIIPaBEUINBICTP y CBiTi, IO MOCTIITHO 3MIHIOETHCSI.
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Purpose of the scientific paper is to summarize the results of the V17 International Youth Scientific Legal
Forum in the context of the relationship between scientific research of higher education applicants and the
development trends of modern legal science. Research methods: to achieve the objective stated, general and
special scientific (special) methods were used, in particular, formal-legal, comparative-legal, logical-legal
methods, and the like. The application of these methods allows us to analyze the trends in the development of
legal science in modern conditions and find out how the scientific research of higher education applicants
correlates with them. Results: modern conditions dictate the need for constant improvement of legal
scientific developments, which is only possible if higher education applicants develop different levels of
relevant research skills, which must be acquired while studying at a higher education institution, attending
problem, binary, and other types of lectures, preparing scientific works and research projects, reports and
speeches at conferences and other scientific events, analyzing legislation in the process of studying academic
subjects, during internships, traineeships and the like. The art of discovery in science, the ability to analyze
information from different sources combined with critical thinking, make informed decisions, and draw
conclusions based on a deep understanding of the subject of research can all be acquired and developed
during training. When starting their scientific activity, applicants for higher education of the specialty
081 Law should pay attention to the choice of a topic that meets the development trends of modern legal
science. Discussion: modern legal science is characterized by dynamic and multidimensional approaches to
the understanding and application of law. They include various trends and methodologies to solve modern
issues and use new technologies. Analyzing the relationship between the choice of subjects for scientific
research of applicants for higher education on the specialty 081 Law together with the general trends in the
development of modern legal science, we can summarize that in the overwhelming majority, the speeches
and abstracts of the VII International Youth Scientific Legal Forum participants are relevant and fully
consistent with these trends. Naturally, the topics of scientific research of the forum participants were
influenced by Russian military aggression and the introduction of martial law in Ukraine and related issues,
in particular, restrictions on human rights, protection of children’s rights, protection of the rights of military
personnel and prisoners of war, internally displaced persons, and the like.

Key words: forum; legal science; development trends; results; summarizing; research skills.
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Momnorpadis nprcBsYeHa MMTAHHSIM TSHIEPHOTO BUMIpPY iCHYBaHHS YKPAiHCHKOTO CYCITITLCTBA.

JepxaBHa TeHIEepHA MOJITHKA — 1€ MisUIbHICT AepKaBHHUX IHCTHUTYIIW 3 pealizallii Ta rapaHTyBaHHS
PiBHUX TIpaB, CBOOOT i MOXKIIMBOCTEH /IJIs )KIHOK 1 YOJIOBIKiB, yTBEPXKEHHS PIBHOCTI cTaTel Ta opMyBaHHS
TeHJIEPHOI KYJIbTypH B CYCIIJIBCTBI Y MacmTadi okpemoi nepkaBu. CIOBO «IOJITHKA» B MIbOMY KOHTEKCTI
CTOCY€ETHCS HE JIUIIEe BHYTPIIIHIX 3aKOHIB Ta TUIAHIB JIEPKaBH, a i CTpATETIYHUX HAMPSIMKIB PyXy PO3BUTKY
KpaiHu, ii 30BHIITHHOIONI THYIHOI MO3HII].

3a Takux yMOB y MOHOrpadii po3riIsiHyTI yci HAWBa)KIIHBIIII aCTIEKTH JepKaBHOI T€HIEPHOI MONITHKA B
VYkpaini. OkpeMi cTarTi MOHOTpadii po3rIAAar0OTh HACTYITHI MPOOIEeMU: TeHAepHA MONITHKA B YKpaiHi: aK-
TyaJbHUH CTaH, HANpPsIMHU Ta NEPCHEKTUBU PO3BUTKY; MUTaHHS I'€HAEPHOI PIBHOCTI, SIK OCHOBHU CIIpaBEIJIH-
BOTO CYCIJIbCTBA, TEOPETHYHI THWTaHHA 3a0e3leueHHs] TeHAEPHOi pIBHOCTI; CHUCTeMa JepXKaBHO-
YIpPaBIiHCHKUX 3aXO0/iB y cdepi 3armodiraHHs Ta MPOTHIl TOMaITHROMY HAaCHJIBCTBY; TOTOBHICTH TIPaBOBOI
cucrteMn YKpainn mo imruiemeHranii momokeHb Kompenmii Big 11.05.2011 poxy Pagm €Bporm mpo 3a-
MoOIraHHs HACHJIBCTBY CTOCOBHO JKIHOK 1 IOMAIIHBOMY HACHJIBCTBY Ta 00pOThOY 3 numu sBumamu (Cram-
OyJbChKa KOHBEHIIIS).

Cepen meToniB peanizanii reHiepHOi MOJITUKYA B MaclITadl JepKaBH, 30KpeMa, PO3TISIHYTI HACTYIIHI: PO-
3po0JIeHHs TIaHIB Ta CTPATerild PO3BUTKY JEPXKaBH 3 ypaxyBaHHIM IHUTaHb CTATi; MPUHHATTS BiAIOBIIHOTO
3aKOHO/IaBCTBA; PO3pO0Ka Ta iMIUIEMEHTAIlisl IepKaBHIX MeXaHi3MiB 3a0e3leueHHs PiBHOCTI cTaTeil B cyc-
MiJIBCTBI, Y3TO/DKEHHS iX 13 TPOMAaJICHKICTIO, TApaHTYBaHHS IXHBOTO 3/IIHCHEHHS;, IMILIEMEHTAIlisl TO3UTHBHOI
Ii1 B 3aKOHOAABCTBI Ta Ha MPAKTHI; 3aXUCT PENPOAYKTUBHHUX IpaB Ta 340POB’s )KIHOK Ta AiBYaT; MPOTHIIS
JTUCKPHMIiHAIIllT )KIHOK Ha pOOOYMX MICIISIX, B OCBITHIX Ta iHIIMX COMiaJbHUX IPOIecax; po3podKa Ta iMIuie-
MEHTAIlisl TPOTH/IIT HACUJIBCTBY MPOTH KIHOK, B TOMY YHCJi CEKCyallbHOMY, MOHITOPHHT PIiBHS 3JI0YMHIB HA
OCHOBI CTaTi Ta CTBOPEHHS NUIAXIB peadinmiTamii UIs TUX, XTO BiJi HUX MOCTPaXKIAIN; CIPHSHHS HPOCBIT-
HUIBKIN JISIBHOCTI 11[0/I0 TeHJEPHUX MUTaHb, B3aEMO/IiS 3 HAYKOBUMH YCTAaHOBAaMH 3a]Isl TIPOBEICHHS T'CH-
JIEPHUX JIOCIIKEHb COIlaJIbHUX MPOIIECIB Y KpaiHi.

Po3rnstHyTi OKpeMi MUTAaHHS BiAMOBIMHOCTI YKPailHCHKOTO 3aKOHOJABCTBA MOJOKEHHSIM CTamOyiIbChKOT
koHBeHI1i1. [Toka3aHo, 1110 TEHAEHIIIT PO3BUTKY YKPaTHCHKOTO 3aKOHOJABCTBA B IIIJIOMY BiJIMOBIIAIOTh BKa3a-
HUM ITOJIOKECHHSIM.

B ninomy perieHzoBana MoHorpadis 3acayroBye TIO3UTHBHOT OIIHKH 1 MOXKe OYTH PEeKOMEH/I0BaHa JIO BU-
JTAHHSI 1 BIIPOBAHKCHHSI.
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bacamko
Anacmacin Cepeiigna

beszybos
JImumpo Onexcanoposuu

boeamupvos
Isan I pucoposuu

bpezsaose
Mapiam

bpycuno
Onena Oneciena

Banoocypax
Poman Bacunvosuy

Bimxko
Onexcanop IOpiiiosuy

Tonobopoovro
Apocnag Borooumuposuu

Topdienko
Apmyp Bikmoposuy

Jubans
Maxcum Ilemposuy

Jlobkina

Kamepuna Pobepmisna

Ilynebabina
Onvea Anodpiisna

BIIOMOCTI ITPO ABTOPIB

3000y8auka 6uwoi ocgimu 0py2o20 (0C8imHbO-HAYK08020) pieua Has-
YANbHO-HAYK06020 THcmumymy npasa Hayionanvnozo yuigepcumeny
B00H020 20CNOOAPCMBA MA NPUPOOOKOPUCITY BAHHSL

OOKMOp 10PUOUHHUX HAYK, npogecop, npoghecop kagedpu 20cnodapco-
K020, NOGIMPAHO20 MA KOCMIYHO20 Npasa puUoUuHo20 GaxKyivmemy
Hayionanvnoeo asiayitinozo ynisepcumemy

O00KMoOp HPUOUYHUX HayK, npogecop, npoghecop raghedpu npasa ma
npaeooxoponnoi  disnvnocmi  [epacasnoeo  yHisepcumemy «XKumo-
MUPCbKA noaimexHikay, 3acaysicenuil Oisiy HayKu i mexuiku Yxpainu

3000y68au euUWoOi 0ceimu mMpemvo2o (0C8IMHLO-HAYK0B8020) pIisHs (ha-
Kynomemy ouniomamii ma miscHapoonoi nonimuku Cyxymcbko2o oep-
orcasnozo yHieepcumemy, I py3is

3000y8auxa U0l 0ceimu neputozo (0C8IMHbLO-HAYKOBO20) PiHSL 10pU-
ouunoeo gaxyrememy Hayionanvnozo asiayiiinoeo ynisepcumemy

doxkmop ¢hinocoii 3 npasa, aogoxam

KanHouoam wpuouyHux Hayk, ooyenm, /lepoicasnuil yHieepcumem iH@ppa-
CmMpYKmypu ma mexHoaoei

3000y8au GuUWOI Oc8iMU MPembo2o (0C8IMHLO-HAYKOB020) Di6HA Ka-
Gedpu npasooxoponuoi ma ammuxopynyitinoi oisreHocmi Hasuanvho-
HAaykogoeo iHcmumymy npasa im. Bonooumupa Benuxoeo Miscpezio-
HANbHOI akademii ynpaeninHi nepcoHaIom

O0OKMOpaHm Kageopu KOHCMUMYYiliHO20 Ma AOMIHICIMPAMUBHO20 NPasa
3anopizbko20 HaYioOHANLHO20 YHIGEpCUmMemy

KaHouoam WpuoudHUx HayK, 0oyeHm Kagpeopu yueinbHo20 npasa i npo-
yecy wpuouyrozo ¢axyrememy Hayionanenozo asiayiiinoeo yHisepcu-
memy

OOKMOp 10PUOUUHUX HAVK, 0eKaH 10puouuHo2o gaxyrememy Incmumymy
VApaseninHa, mexnoaoei ma npasa Jlepicagnoeo yuigepcumemy iHgpa-
CMPYKmMypu ma mexHoa02iu

3000y6au 6uwoi oceiMU mMpemvo2o (0C8iMHbLO-HAYKOB020) DIBHA 10pU-
OUUHO20
Ykpainu

gaxynememy Hayionanvnoi  axademii  Cnyxcou bBesznexu
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HKwyp
Hamanis Bonooumupisna

Kamoorcnuti
Pocmucnae Anopitiosuu

Knroesa
Eseenis Mukonaisna

Kuemux
Xpucmuna Borooumupiena

Koaym
bozcoan bopucosuu

Konoouuna
Anna Jleonioisna.

Konomoeyw
Temsna Onexcanopisna

Kypmmonnaes
Acan Enseposuy

Jlezcenvra
Mapuna Muxonaisna

Jlecenvruii
Muxona Isanosuu

Jleguenxo
Kamepuna bopucisna

Maprosa
Onena OnexcanopisHa

KaHouoam opuoudHUX HAYK, 00yeHm, 0oyeHm Kagheopu 20cnooapcvko-
20, NOGIMPAHO20 MaA KOCMIYHO20 NpaAsa OPUOUYHO20 (aKyIbmemy
Hayionanvnoeo agiayiiinozo ynigepcumemy

OOKMOp 10PUOUUHUX HAYK, npogecop Kageopu meopii ma icmopii dep-
grcasu i npasa opuduunozo axyrememy Hayionanwhozo asiayiiinoco
VHigepcumemy

O00KMOp 10PUOUYHUX HAYK, npogecop, epocasnuii yrigepcumem iH@pa-
CmMpYKmypu ma mexHoaozi

KaHouoam opuoudHuUx Hayk, 00yeHm, 00yeHm Kapeopu YyusiibHo2o npa-
6a i npoyecy rwpuouuro2o Gaxyiememy Hayionarvnoeo asiayitinozo
VHigepcumemy

3000y8au 6uwoi oceimu mpemvpo2o (0C8iMHbLO-HAYKOB020) PIBHA 10pU-
ouunoeo gaxyrememy Hayionanvnozo asiayiiinoeo ynisepcumemy

Kanouoam 1opuouyHux Hayk Midxcpezionanvnol axademii ynpaeuiHHs
NnepcoHanom

OOKMOp 1OPUOUYHUX HAYK, npogecop, 3anopizbKuti HAYIOHATbHUL
VHigepcumem, OeKan 10puoudHozo ¢axyiememy 3anopizekoco Hayio-
HAILHO20  YHieepcumemy, 3acCaydcenull wopucm  Yxpainu,
xopecnonoenm Hayionanvhoi akademii npasosux nayk Ykpainu, 3a8i0y-
sau HaguaneHo-Haykoeoi 1abopamopii 00caiodicenHss npodiem ciyicoo-
6020 npasa Hayionanwnoi axademii npasosux nayk Yxpainu

YjleH-

3000y6au suwyoi oceimu Opy202o (0C8IMHbO-HAYK08020) PIGHSA iHCMUmy-
my cmpameziynux KomyHikayii Hayionanenozo ynigeepcumemy 000poHu
Yrpainu

ookmop ¢hinocoghii 3 npasa, siye-npezudenm 1’0 «Jla Cmpaoa-Yxpainay
00KmMoOp  10pududHUXx Hayk, npoghecop, Hayionanvnoeo asiayitinoco
YHIeepcumemy

OOKMOpP I0PUOUYHUX HAVK, npogecop, Ypsaoosa ynosHosadicena 3 Numans
TeHOepHOI noimuKy

OOKMOp 1OPUOUYHUX HAYK, OOYeHm, 00yeHm Kapeopu opuoutHux ouc-
yunain  Cymcokoi inii Xaprigcobkoco HayioHANbHO20 YHIGepcumemy
BHYMPIWHIX CNpAe
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Mameiuuyk
Anopitl Bacunvosuy

Onewernxo
Bepouixa FOnianiena

Hanamapuyx
Cepeiii Borooumuposuy

Iickyn
Isan Isanosuuy

THozcpebnsx
Mapis Borooumupiena

Honiwyx
Inna Bonooumupiena

Cipenxko

Coghws Anopiiena
Cnoboocvka
Ipuna Anopiisna
Coninko

Ipuna Muxonaisna

Coxap
Braoucnasa Borodumupiena

Cmaoniuenxo
Cepeiti Borooumuposuu

Tapacenxo
FOpiii [{mumposuy

0okmop inocoghcvrux Hayk, npogecop, npogecop xaghedpu npasosux
npupodooxopouHux oucyuniin HasuanbHo-naykoeozo incmumymy npaea
Hayionanvnozo ynigsepcumemy 600H020 20Cno0apcmea ma HPupoooKo-
PUCMYBAHHS

KaHouoam Hayk 3 0epicaéHO20 YNPAGIIHHS, CMApuiull 8uKiadad Ka-
gedpu meopii ma icmopii depoacasu i npasa WPUOUYHO20 (aKyIbmeny
Hayionanvnoeo asiayitinozo ynisepcumemy

3000y6au euwoi 0cgimu mpemvo2o (0C8iMHbLO-HAYKOB020) pi6Hs Ka-
gedpu npasooxoporuoi ma awmuxopynyitinoi oisivrocmi Hasuanvho-
Haykosoeo IHcmumymy npasa im. Borooumupa Benuxoeo Miscpezio-
HAIbHOIL akademii ynpasninHi nepcoHaIoM

KaHouoam opuoudHuUX HAyK, 00yeHm Kageopu 6iliCbKO8020 npasa ma
npasooxoporuoi disieHocmi Hayionanvhoeo yuisepcumemy 000poHu
Ykpainu

0okmop ¢inocoii 6 eanysi npasa, doyenm Kapeopu YyusiibHo2o nPasa i
npoyecy opuouunozo gaxyrbmemy Hayionanvrhoeo asiayiiinoeo yHisep-
cumemy

cmapwiull - 8UKIA0ay  Kageopu 20Cno0apcukoeo, NOGIMpsHO20 mda
npasa gaxynememy  Hayionanvnozo
asiayitinoeo yHieepcumemy

KOCMIUHO20 10PUOUYHO20

3000y8au uWOL 0C8IMU NepuLo2o (0CBIMHbO-HAYKOB020) PIGHS IOPUOUY-
Ho2o gaxyrememy Hayionanvrnozo agiayitino2o ynisepcumenty

cmapwull  UKIA0ay Kagedpu 20Ccn00apcvbkoeo, NOGIMPAHO20 Md
npasa Gaxynememy  Hayionanonozo
asiayitinozo yHigepcumemy

KOCMIUHO20 10PUOUUHO20

OOKMOp KWPUOUUHUX HAYK, NPpOecop, 8.0. 0eKaHa HPUOUUHO20 (aKyib-
memy Hayionanvrnozo asiayiiinoco yrnigepcumemy

3000y8au U0 0C8IMU NepuLo2o (0CEIMHbO-HAYKOB020) PIGHS IOPUOUY-
Ho2o gaxyrememy HayionanvHozo agiayitino2o yrigepcumeny

KaHouoam WpUOUYHUX HAyK, aosoxam, Ooxkmopanm Hayionanrvnozo
asiayiiino2o yHigepcumemy

3000y6au euwoi 0cgimu mpemvoco (0Cc8imHubo-HaAYK08020) piens Kna-
CUYHO20 NPUBAMHO20 YHigepcumemy [Hcmumymy iHmepaxmueHux mex-
HOA02Il 6 0C8ImMi
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Yeonvkoe
Eseen Onexcanoposuy

Yemuu

Onexcandp Bacunvosuy
Dininosuy

Banepis Bikmopisna

Xnienuii
Apocnas Muxonaiioguy

Yepesamiok
Bixmopis boecoaniena

Yimuiypi

Jlika

Llsauka

Bixmopia FOpiisna
Hlusn

FOnisn B ’suecnasiena

FOoina
Ipuna Banepiisna

Ayyba
Bonooumup Borooumuposuu

3000y8au 8UWOI 0CBIMU MPembo20 (0CBIMHbLO-HAYKOB020) DIGHS HOpU-
ouunoeo gaxyrememy Kuiscokozo yHieepcumemy npasa HAH Yxpainu

cayxau, Hayionanvruti ynisepcumem oboponu Yxpainu

KaHouoam puoudHUX HAayx, OOKMOpamm, OOyeHm, 0oyeHm Kageopu
YUBLILHO20 npaesa i npoyecy wpuouuno2o gaxyrvmemy Hayionanvrnoeo
asiayitinozo yHieepcumemy

3000y6au 6uwoi 0Cc8iMU Mpemvo2o (0C8IMHbLO-HAYKOB020) DIBHA 10pU-
Juunoeo gaxyrememy Hayionanvnozo asiayitinoeo ynisepcumemy

KaHouoam iCmopudHux Hayk, OoyeHm, O0oyeHm Kageopu meopis ma
icmopis Oepoicasu i npasa wpuouyHo2o ¢axyrememy Hayionanrwnozo
asiayitinoeo yHieepcumemy

topucm, Cyxymcokutl OepacasHuil yHieepcumem, I py3is

KanHouoam opuoudHuUx Hayk, 0oyeHm kageopu meopii ma icmopii dep-
grcasu i npasa opuduunozo gaxyrvmemy Hayionanwhoeo asiayiiinoco
VHigepcumemy

3000y6au 6uwoi oceimu O0pyeoco (0C8IMHbO-HAYKOB020) PIGHS 10PUOUY-
Hoeo gaxyrememy Hayionanvrozo asiayitinoeo ynisepcumenmy

aosoxkam, Kepyrouui napmuep Adsoxkamcvkozo 06 'eonanns «FOPIKOH-
22», 3000y8au @uwoi oceimu mpemvo2o (0C8imHbLO-HAYKOBO20) DiGHS
ropuduunoeo Gaxyrememy Hayionanvnozo asiayilino2o yuisepcumemy

3000y8au 8uwoOi ocsimu mpemvo2o (0c8imHbO-HaAyKko6o20) pieHa Has-

YanbHO-HAYK06020  iHcmumymy npaéa Kuiscvxoeo nayionanvnoco

yuisepcumemy imeni Tapaca Illesuenka
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BUMOI'M O O®OPMJIEHHA CTATEN

CratTst moBHHHA OyTH CTPYKTypoBaHa (ITOJije-
Ha Ha PO3MAIUIN 3 3ar0j0BKaMH) i BIIIIOBITHO 10 BH-
mor MOH VYkpaiHu Matu Taki eIeMeHTH:

1) moctaHOBKY MPOOJIEMH y 3aralIbHOMY BUTIISIAI
Ta ii 3B’A30K i3 BaXJIMBHUMH HAayKOBHMH Ta TIPaK-
TUYHUMH 33aBIaHHIMU;

2) aHaJTi3 OCTaHHIX MOCTKEHb 1 myOmiKaIii, y
SIKHX 3all0YaTKOBAHO PO3B’S3aHHSI AaHOI MPOOIEeMH
1 Ha sIKi CITUPAETHCS aBTOP, BUAIJICHHS HEBUDILIe-
HUX paHillle YaCcTHH 3arajbHOi MpoOieMu, KOTPUM
MPUCBAYYETHCS O3HAUCHA CTATTS;

3) dopmynroBaHHS MHuUIeH cTaTTi (IOCTaHOBKA
3aBIaHHS);

4) BUKJIaJl OCHOBHOTO MaTepially JOCHIHKCHHS 3
MOBHUM OOTPYHTYBaHHSM OTPHMaHHX HayKOBUX
pe3yibTaTIB;

5) BUCHOBKH 3 JIaHOTO JIOCTIPKEHHS 1 MepCIeK-
TUBH TIOJIAJIBITUX PO3POOOK.

OOcsr cTarTi 3 PUCYHKaMH, TaOJUISIMH, CITUC-
KoM JiTepaTypu, aHoTamismu — 10-12 mnoBHEX
CTOPIHOK.

Crartio HabuparoTh 3 ab3araum Bigctymom (0,5
cM) y TekctoBomy peaaktopi Word for Windows
XP mpudrom Times New Roman y pexumi aBro-
MaTHYHOI PO3CTAHOBKH IEPEHOCIB y TaKOMYy IIO-
PAAKY:

1) ingexc Y IK (3miBa, 3BepXy, Kerib 14);

2) iHimiamu, Tpi3BUINA aBTOPIB (CIIpaBa, Kerihb
14, wmami HaIBXUPHUHN), HAYKOBHU
CTYIIiHb, BYEHE 3BAHHS;

3) masBa crarTi (10 HEHTPY, Kerib 14, Bemuki
JTEpH, HAITIBXKAPHHH);

4) aHOTamil0 YKPaiHCHKOI MOBOIO (Kerib 14,
KypCHB);

5) KIIIOYOBI CIIOBA;

6) TEeKCT CTaTTi;

7) ciicok Jiteparypu (kerib 14);

8) iM’s1, mpi3BHIIE aBTOPa, HA3BY CTATTI TA aHO-
TaIlll0 aHTJIiHCHKOI0 MOBOIO (Kerib 14, He MEHIIe
1800 npyxoBaHUX 3HAKIB).

JiTepH,

VY miteparypi (kerip 14), sika TOJA€TbCA Y TO-
PAAKY TIOCHJIaHHA, 000B’I3KOBO BKa3YIOTh aBTOPIB,
MOBHY Ha3By KHHUTH, TOM (HOMEp, BUIYCK), MICTO
BUJIQHHS, BHUJIABHUITBO, PIK BWAAHHSA, 3arajbHY
KUTBKiCTB cTopiHoK ctatTi (JICTY 8302:2015).

bibmiorpacdiyni 3anucu MOBUHHI OyTH MPOHY-
MepoBaHi i MaTH MOCHUJIAHHS Ha JPKepelia y TeKCTi
CTaTTi y KBQAPaTHUX AYKKaX.

[Nocunanus Ha HeomyONiKOBaHI POOOTH HE JO-
MyCKalOThCSL.

KinbKicTh pKkepen y BUKOPHCTaHHX MaTepianax
HE MMOBHHHA MepeBUIIyBaTH 15.

CraTTio OAal0Th Ha EJICKTPOHHOMY Ta Tarepo-
BOMY HOCISIX Y PEIakKIifo YKpaiHChKOIO (aHTJiHCh-
KOI0) MOBOIO y OJHOMY IMPHUMIipHUKY, HaJpPyKOBa-
HUX 4epe3 1,5 MIKpSAKOBUX iHTEpBaliB Gopmary
A4.

Jo craTTi MOXyTh OyTH BHECEHI 3MiHU pelax-
iHOTO XapakTepy 0e3 y3rOoKEHHS 3 aBTOPOM.

CTaTTIO MOJaBATH HAYKOBO Ta CTHJIICTHYHO
Binpenarosanor, Buyutanow. Ilpu mopymenni
BHMOT — CTATTA He po3riasgaaTuMerbes. Oxkpemo
MOAABATH JaHI MpPoO aBTOpa CTaTTi: mpi3BHINe,
iM’ss, mo-0aTbKOBI (MOBHICTIO), HAYKOBUIA
CTYyNiHb, BY€He 3BaHHS, MOCAAA, JOMALIHIO a-
pecy, TejgedoH (aoMamHii, cay:kK00BUHIl 4Yu
MOOLTbHUIA).

Bci pykonucu crareil, siki Hagiiinuim 1o pe-
AaKUiHOI KoJierii, 32 BUHAATKOM peLeH3iii, mpo-
XOAATh MNPOLEAYPY He3aJe:KHOr0 MNOABIITHOrO
CJIINOro peueH3yBaHHS.

OnyOaikoBaHi cTaTTi BiI0MBaIOTh TOYKY 30-
PY aBTOPiB, siKa He 3aB:KAU 30ira€Tbcs 3 IyMKOI0
penakuiiiHol koJerii. BinnmoBiganbHicTh 32 TOY-
HICTh HUTYBaHb Hece ABTOP.

CraTTi BUIAI0TBCS B ABTOPCHKIN pepakimii.
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YMOBMU 3AITPOBA/IKEHHSA CUCTEMMU YIIPABJIIHHA
BE3IEYHICTIO XAPYOBUX ITPOJYKTIB (HACCP) B YKPAIHI:
AJIMIHICTPATUBHO-IIPABOBUHM ACHEKT

HarmionansHuii aBianiiHuil yHIBEpCUTET
npocnekT Jlrobomupa ['y3apa, 1, 03680, Kuis, Ykpaina
E-mail: pavlenko@ukr.net

Mema: oocnioumu nopmamueni 3acadu énposadxcenns cucmemu Hazard Analysis and Critical Control
Points (HACCP) ¢ Vkpaini sk uunnuxa 6e3nexu xapuosux npooykmie. Memoou 00cioxncenns: 0oKymen-
MANbHO2O AHANI3Y | CUHME3Y, NOPIBHANbHO20 AHANIZY, 00 €EKMUBHOL iCMUHU, NI3HABAILHO-AHALIMUYHUL MA
in. Pezynomamu: y3azanoneni éumozu wjo0o po3pooKu, npo8aoicerts ma 3acmocy8ants NOCMItIHO Oilouux
npoyedyp, 3acnoganux Ha npunyunax Cucmemu ynpasiinusa be3neunicmio xapuosux npooykmie (HACCP).
Ob6z060pennn: 3’ac08aHi NONONCEHHS WOOO 3ANPOBAONCEHHS ONEPAMOPAMU DUHKY NPOSPAM-NEPedymos,
npunyunie HACCII, po3pobku nocmitiHo Oitouux KOHMPOAbHUX NPOYedyp, CHpoujeHe 3aCmMoCy8anHs cucme-
mu HACCP 0ns negHux onepamopis puHky moujo.

Kniouosi crosa: Hazard Analysis and Critical Control Points (HACCP); nocmiiino 0itoui KOHMpOAbHI
npoyedypu, eepuixayis, nepexpecne 3a0pyoHeHHs, npozpama-nepedymosa; nian HACCP.

Cmpykmypa cmammi. nocmanoéka npooiemu ma ii akmyanbHicms, ananiz 0ocriodcens i nyonikayitl 3
npooiemu; Mema, OCHOGHUL MamMepiai, 6UCHOBKU.
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Mykola Pavlenko

CONDITIONS FOR THE IMPLEMENTATION OF THE FOOD SAFETY
MANAGEMENT SYSTEM (HACCP) IN UKRAINE: ADMINISTRATIVE AND
LEGAL ASPECT

National Aviation University
Liubomyra Huzara Avenue, 1, 03680, Kyiv, Ukraine
E-mail: pavlenko@ukr.net

Purpose: to explore the regulatory bases for the implementation of the Hazard Analysis and Critical Con-
trol Points (HACCP) system in Ukraine as a factor in food safety. Methods: documentary analysis and syn-
thesis, comparative analysis, objective truth, cognitive-analytical, etc. Results: generalized requirements for
the development, implementation and application of permanent procedures based on the principles of the
Food Safety Management System (HACCP). Discussion: clarified the provisions on the introduction of pre-
requisites by market operators, the principles of the HACCP, the development of permanent monitoring pro-
cedures, a simplified approach to the application of the HACCP system for certain market operators, etc.

Requirements for safety and quality of food products were considered to be of particular relevance at all
times, because non-compliance with these requirements could be detrimental to human life and health. Food
safety is one of the main areas that determines the health of the population, preservation of the gene pool of
the nation.

At the same time, the decision of these issues is related not only to the quality control of the final product,
but also to the monitoring of production processes throughout the production chain for the timely detection
of hazardous products. This monitoring system was called Hazard Analysis and Critical Control Points
(HACCP) - a system that identifies, assesses and controls the hazards that are critical to the safety of food
products.

The EU considers HACCP to be the most effective method of ensuring food safety and requires all food
industry enterprises to implement, observe and implement procedures based on the principles of HACCP.

The principles of the HACCP, the program-preconditions of the HACCP system, the sequence of the de-
velopment of the HACCP system, are formalized in accordance with the Requirements for the development,
implementation and application of permanent procedures based on the principles of the Food Safety Man-
agement System (HACCP) (from 01.10.2012 M 590). The analysis is of practical importance for the practi-
cal implementation of the procedures reviewed in order to ensure the safety of food products.

The direction of further research is the details of the programs, the prerequisites for each of the predicted
components, as well as the procedures that ensure the efficient functioning of the HACCP system.

Key words: Hazard Analysis and Critical Control Points (HACCP); permanent control procedures; veri-
fication; cross-contamination; prerequisite program; the HACCP plan.
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