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Purpose: in the ‘New Space Age’ of the 21st century, there is a hybridization of space activities in which
new objects and subjects of law are created outside the classical UN outer space institutions. This paper
exposes this phenomenon through the study of the ‘space sherpas’, i.e., the U.S. national space legislations
and regulations that are paving the path to a new stage in commercial human spaceflight activities. In
addition, the investigation holds that UNISPACE 1V, to be celebrated in 2027, is an excellent opportunity to
address this topic, although it was not considered in ‘Action 56° of the Pact for the Future, released by
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the private sector as owner and operator of space missions is essential for the growth of a thriving space
industry in the U.S. and all over the world. Without having previously established a boundary between
airspace and outer space, successful missions such as Polaris Dawn, led by ‘private astronaut’ Jared
Isaacman, who accomplished the first private spacewalk, prove that commercial development of outer space
does not depend exclusively on that historic and still unresolved debate. If an international interpretation of
these commercial space activities is not built by means of an international instrument, the trend will be for
each country to establish its own terms and definitions regarding human spaceflight and having the ‘space
sherpas’ as a model. Discussion: what is a ‘private astronaut? Do they seek ‘the benefit of all mankind’* as
established in Article | of the 1967 Outer Space Treaty? Are they ‘envoys of mankind’ as Article V OST
says? Is the functionalist approach winning the upper hand over the spatialist standpoint?
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Problem statement and its relevance. In the
space industry of the 21st century there is a hybrid-
ization of subjects and objects of law. An example
of this is that after the discontinuation of the Space
Shuttle in 2011, the National Aeronautics and
Space Administration (NASA) tendered and en-
tered contracts with private companies SpaceX and
Boeing in 2014, for 2.6 and 4.2 billion dollars [1],
respectively, to perform commercial spaceflights to
and from the International Space Station (ISS).

The aim was to shorten what was called ‘The
Gap’ [2, p. 662] or the time it took the United
States (U.S.) to return to provide this type of ser-
vices. The group that coined the term ‘The Gap’
and had the mission to analyze human spaceflight
options after the time NASA had planned to retire
the Space Shuttle was ‘The Review of United
States Human Space Flight Plans Committee’, bet-
ter known as the HSF Committee.

In that sense, the better option was “to require
NASA to rely on private commercial providers.
The recertification of the Shuttle would require
large increases in or reallocations of NASA’s budg-
et and could potentially lead to the same inefficien-
cies that have plagued NASA throughout its histo-
ry” [3, p. 664].

This openness for the private sector to carry on
commercial spaceflight in the U.S. made companies
become operators and owners of the systems they
develop [4, p. 418]. And NASA, from its once main
role as the hegemonic protagonist of space activi-
ties, has been put in the place of ‘client’ of these
companies that send astronauts to and from the ISS.

A clear example of these improvements is that
in the early morning of September 12" 2024, the
‘private astronaut’ Jared Isaacman, founder of
Draken International and Shift4 Payments, and
principal sponsor of the Polaris Dawn mission, be-
came the first human to perform a privately funded
spacewalk. Crew members in the mission were Sa-
rah Gillis, Scott Poteet and Anna Menon [5].

“Back at home we all have a lot of work to do,
but form here, Earth sure looks like a perfect

“Private spaceflight also gives rise to a new set of issues,

so far outside the context of those treaties
- and even of space law as a whole”
Frans G. von der Dunk

world” [6], said Jared Isaacman when he did the
Extravehicular Activity (EVA) at 700 kilometers of
altitude. The complete mission reached 1,400 kilo-
meters from the Earth’s surface.

As part of Intravehicular Activity (IVA) and
tests, “Mission Specialist Sarah Gillis played the
first violin in space, sending back a message of uni-
ty and hope named Harmony of Resilience, a global
music moment supported by composer John Wil-
liams and professional and youth musicians around
the world” [7].

The Polaris Dawn mission was launched in the
early morning of September 10", 2024, from the
Kennedy Space Center aboard the Falcon 9 reusa-
ble rocket of the private company SpaceX. After
almost five days in orbit, the capsule carrying the
crew entered the atmosphere and splashed down in
the Gulf of Mexico, near Dry Tortugas, Florida,
U.S., and was successfully protected by its heat
shield.

This milestone is the result of a sustained devel-
opment of public-private space partnerships in the
U.S. over the years. The Polaris Dawn mission is
the first of three private space missions and is not
part of NASA’s Commercial Crew Program, which
aims at “safe, reliable, and cost-effective human
transportation to and from the International Space
Station from the United States” [8].

Polaris Dawn mission inaugurated a new stage
since the first spacewalk performed by Alexei
Leonov on March 18" 1965, which was fully fund-
ed by the USSR government and was the prelude to
both the 1967 Outer Space Treaty (OST) and the
arrival of humankind to the Moon on July 20"
1969. One could think of the Polaris Dawn mission
of 2024 as a steppingstone before humankind sets
foot on Mars.

As a confirmation of these winds of change in
the ‘“New Space Age’ of the 21 century, Donald J.
Trump, recently elected for the second time Presi-
dent of the U.S. for the period 2025 - 2029, nomi-
nated, precisely, the ‘private astronaut’ Jared
Isaacman as the new NASA administrator [9].
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With all these facts, a few legal questions arise.
Is the term ‘private astronaut’ included in any U.S.
law or any international instrument? Does the In-
ternational Space Law regime cover these new sub-
jects and objects of law? Are these ‘private astro-
nauts’, ‘government astronauts’ or ‘space flight par-
ticipants® ‘envoys of mankind’ as Article V of the
1967 OST says?

Given this scenario of new legal relationships,
consisting not only of contracts between State-State
or State-Company, but directly between Company-
Company, Space Law re-emerges with the need to
establish an international and common interpreta-
tion for the new terms and definitions regarding
human spaceflight activities.

But what does a ‘sherpa’ have to do with all this
analysis? According to the Cambridge Dictionary,
‘sherpa’ means “a member of a Himalayan people
who are skilled mountain climbers and who are of-
ten employed to help visiting climbers” [10].

The term space sherpas’ will be used in this pa-
per as an analogy to the current U.S. national space
legislations and regulations such as the National
Aeronautics and Space Act of 1958 and its amend-
ments, the Commercial Space Launch Act of 1984
and the Commercial Space Launch Act Amend-
ments of 1988, the Commercial Space Launch
Amendments Act of 2004, the U.S. Commercial
Space Launch Competitiveness Act of 2015, the
Federal Aviation Administration (FAA) Reauthori-
zation Act of 2018 and the FAA Reauthorization
Act of 2024, as first steps of a more complex hu-
man spaceflight legislation and regulation.

These ‘space sherpas’ paving the path at the foot
of the space mountain are being closely observed
and analyzed by scholars, space professionals and
consultants from different parts of the world and
will most likely be used as a model in the future by
other countries.

Analysis of recent research and publications.
An orbital spaceflight can perform at least one orbit
in outer space and can reach, e.g., an altitude of
about 400 kilometers (or more) from the Earth’s
surface. Performing an orbit means that the space-
craft, once it has reached the desired altitude, must
travel at 28,000 kilometers per hour, not vertically
but to one of its sides to ‘stay in orbit” and not leave
its new trajectory, now circumterrestrial. At the

mentioned speed and altitude, a complete orbit to
Earth takes approximately 90 minutes.

Currently, Elon Musk’s SpaceX, with the par-
tially reusable orbital cargo spacecraft Dragon 2,
and Boeing, with the reusable orbital cargo space-
craft CST-100 Starliner, are providers of this type
of human spaceflight to the ISS. ‘Soyuz’,
Roscosmos’ non-reusable orbital cargo spacecraft,
also provides this service.

On the other hand, suborbital spaceflight is
characterized by not making an orbit around the
Earth. It is a seesaw. That is, the rocket is launched,
the engine travels at approximately 300 kilometers
per hour, burns up after 2 or 3 minutes, reaches a
certain point, usually between 80 and 100 kilome-
ters high, and then descends.

If suborbital flights are manned, the people on
board experience approximately 3 minutes of
weightlessness before returning to the earth’s sur-
face. It is worth mentioning that suborbital flights
can also cross the 100 km altitude line, widely
known as the ‘Von Karman Line’, and thus even
‘reach’ outer space, so this fact does not differenti-
ate them from orbital flights.

Takeoff can be vertical, normally applied for
missions that need to mobilize heavier payloads and
crew, as in the case of the suborbital flight service
provided by Jeff Bezos’ private company Blue
Origin, or horizontal flights, as is done by Richard
Branson’s private company Virgin Galactic.

The most important difference is that orbital
flights ‘maintain’ a complete orbit around the Earth
and suborbital flights, although they can also reach
outer space if the mission requires it, do not main-
tain a complete orbit.

Human spaceflight, specifically ‘commercial
spaceflight’, brings back a historical and still unre-
solved debate: the boundary between airspace and
outer space. Is its solution necessary for the devel-
opment of commercial space activities?

The functionalist approach believes “that all one
has to do is to regulate space activities. According
to them, one need not, or even should not, try to de-
fine where outer space begins, as is advocated by
the so-called ‘spatialists’ who believe that the
boundary question between national airspace and
outer space should be settled as a matter of priori-
ty” [11, p. 676].
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To Prof. Dr. Bin Cheng: “It is essential that the
guestion of boundary between airspace and outer
space should be clearly defined by a treaty, as well
as the position of space objects which, either by de-
sign or by accident, find themselves in or in transit
through foreign airspace” [12, p. 678].

Moreover, “the absence of international regula-
tion permits States to authorize unilateral delimita-
tion of the frontier between airspace and outer
space through domestic legislation” [13, p. 47].

But from the other hand, qualified space law
doctrine states: “The international space treaties, as
augmented by national space legislation, regulation
and governance still essentially sufficed to properly
contain private space activities” [14, p. 146].

From another standpoint, equally qualified doc-
trine says: “the existing rules of space law, which
rely solely on State responsibility and liability, are
not entirely appropriate for an industry that will
principally be undertaken as a private commercial
venture. A new Treaty may be required to establish
a system of liability that attaches to those private
operators conducting space tourism activities. This
new regime must also address third party liability.
This will also necessitate the development of an ad-
equate space tourism insurance market” [15,
p. 1605].

However, it would seem correct for the devel-
opment of private commercial spaceflight activities
that an international delimitation between the space
realm and airspace be established. But in countries
such as the U.S. the delimitation of outer space has
been “consistently refused even to have the subject
discussed” [16, p. 676]. Thus, the success of the Po-
laris Dawn mission led by Jared Isaacman on Sep-
tember 12", 2024, strengthens the functionalist ap-
proach historically held by the U.S. in international
forums such as UNCOPUOS.

The purpose of this paper is to expose the phe-
nomenon of hybridization of commercial space ac-
tivities in the ‘“New Space Age’ of the 21* century,
in which new objects and subjects of law are creat-
ed outside the classical UN outer space institutions
through the study of the ‘space sherpas’, i.e., the
U.S. national space legislations and regulations re-
garding human spaceflight which are paving the
path to a new stage in this matter.

Also, the paper asks whether there is a need for
creating an international instrument regarding hu-
man spaceflight or if every country will begin to
apply their own terms and definitions in their do-
mestic legislations and regulations.

In addition, the investigation holds that
UNISPACE 1V, to be celebrated in 2027, is an ex-
cellent opportunity to address ‘human spaceflight’
as a topic, although it was not considered in ‘Action
56’ of the Pact for the Future, released by the 79th
United Nations General Assembly (UNGA79) in
September 2024.

Summary of the main research material.

I. National and International Space Law

1. Human Spaceflight: U.S. National Space
Legislations and Regulations

“The only State that has so far taken substantive
steps to address private spaceflight, including pri-
vate suborbital spaceflight and space tourism, is the
United States” [17, p. 187].

One of the first steps of the U.S. on governmen-
tal space activities was the enaction of the National
Aeronautics and Space Act of 1958 and its amend-
ments. But under the administration of President
Ronald Reagan, the Commercial Space Launch Act
of 1984 brought the private sector into space
launches, and among its purposes there was “to
promote economic growth and entrepreneurial ac-
tivity through utilization of the space environment
for peaceful purposes” [18]. This legislation was
centered on unmanned private launches as the
Commercial Space Launch Amendments Act of
1988.

Years later the private manned commercial
spaceflight was introduced by the Commercial
Space Launch Amendments Act of 2004. In its Sec.
2, paragraph 15 of ‘Findings and Purposes’, estab-
lished: “the regulatory standards governing human
space flight must evolve as the industry matures so
that regulations neither stifle technology develop-
ment nor expose crew or spaceflight participants to
avoidable risks as the public comes to expect great-
er safety for crew and space flight participants from
the industry” [19].

The same Sec. 2, paragraph 17 of ‘Definitions’
created a new actor in space activities: the ‘space-
flight participant’. By this Act, this term means “an
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individual, who is not crew, carried within a launch
vehicle or reentry vehicle” [20].

In the ‘Commercial Human Spaceflight’ section,
it says: “the space flight participant has provided
written informed consent to participate in the
launch and reentry and written certification of com-
pliance” [21].

In the ‘Safety Regulations’ paragraph it says:
“Beginning 8 years after the date of enactment of
the Commercial Space Launch Amendments Act of
2004, the Secretary may propose regulations under
this subsection” [22].

In summary, “Congress granted the Secretary of
Transportation authority to oversee the safety of the
emerging commercial human space flight industry
but limited the Federal Aviation Administration’s
(FAA) rulemaking authority” [23]. In other words,
“under federal law, the FAA is prohibited from
regulating the safety of individuals on board” [24].

“FAA safety regulations include requirements
for flight crew qualifications and training so that
the operation of the vehicle will not harm the pub-
lic. This includes training for normal, emergency
and abort situations and demonstrating the ability to
withstand the stresses of space flight. In addition,
pilots, remote operators and crew with a safety-
critical role must meet all relevant FAA certifica-
tions” [25].

So, when it comes to private commercial space-
flight, currently in the U.S. there is a ‘learning peri-
od’, also known as ‘moratorium’, that has been re-
newed over the years, absent death, serious injury,
or close call. The FAA Reauthorization Act of 2024
gave it an expiration date until January 1%, 2025
[25], but now the FAA informs that the ‘learning
period’ has a new expiration date until January 1%,
2028 [26].

These amendment regulations were born be-
cause of the first space tourists, such as Dennis Tito
in 2001 or Mark Shuttleworth in 2002, who started
to participate in these private spaceflights as they
were able to pay out of pocket large costs to be
transported to and from the ISS. In other words, a
new market was created.

As mentioned, subsequent amendments, such as
the Commercial Space Launch Amendments Act of
2004 or the U.S. Commercial Space Launch Com-
petitiveness Act of 2015, conceived the need to

regulate private commercial spaceflight and even
started to create terms and definitions where the In-
ternational Space Treaties left the field open to the
practice and need of States in the exploration and
use of outer space, as long as their general legal
principles are followed.

These domestic legislations gave life to the
terms ‘space flight participant’, ‘suborbital rocket’,
‘suborbital trajectory’, ‘government astronaut’ and
even with the FAA Reauthorization Act of 2018
there is a definition for ‘spaceport’ [27]. All in
search of good steps for building a thriving space
industry, with a focus on the private sector.

For the Commercial Space Launch Amendments
Act of 2004, ‘suborbital rocket’ means “a vehicle,
rocket-propelled in whole or in part, intended for
flight on a suborbital trajectory, and the thrust of
which is greater than its lift for the majority of the
rocket-powered portion of its ascent” [28].

Then it defines “suborbital trajectory” as “the in-
tentional flight path of a launch vehicle, reentry ve-
hicle, or any portion thereof, whose vacuum instan-
taneous impact point does not leave the surface of
the Earth” [29].

The U.S. Commercial Space Launch Competi-
tiveness Act of 2015 introduced ‘government astro-
naut’ as a new term, which means:

“An individual who is designated by the Nation-
al Aeronautics and Space Administration” and “is
carried within a launch vehicle or reentry vehicle in
the course of his or her employment, which may
include performance of activities directly relating to
the launch, reentry, or other operation of the launch
vehicle or reentry vehicle” [30].

And “is either an employee of the United States
Government, including the uniformed services, en-
gaged in the performance of a federal function un-
der authority of law or an Executive act; or an in-
ternational partner astronaut” [31].

Here is where the hybridization of objects and
subjects of law occurs. Now a ‘government astro-
naut’, who works for NASA, or the public sector,
does his job in a spacecraft, such as Dragon 2,
which belongs to SpaceX, a private space company.

By means of the mentioned legislation, interna-
tional ‘partner astronaut’ is “an individual designat-
ed under Article 11 of the International Space Sta-
tion Intergovernmental Agreement, by a partner to
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that agreement other than the United States, as
gualified to serve as an International Space Station
crew member” [32].

Also, a definition of ‘private astronaut’ is estab-
lished in Appendix A of NASA Interim Directive
(NID) 8901.144 regarding “Private Astronaut and
Sub-Orbital Spaceflight Participant Medical Proce-
dural Requirements”, which effective date is Au-
gust 21%, 2024, and expires on August 21, 2025:

“An individual who is sponsored to fly by a
commercial entity and who is not employed by a
Government entity. Private Astronauts can be either
crew or spaceflight participants of the commercial
entity, as defined by the FAA” [33].

Also, there is a Memorandum of Understanding
(MoU) signed between NASA and the FAA on
January 4™, 2021, regarding ‘Achievement on Mu-
tual Goals in Commercial Space Activities’.

The areas for work, cooperation and collabora-
tion in this MoU are ‘Launch and Reentry Industry
Framework’, ‘Medical’, ‘Safety’, ‘Suborbital
Spaceflight’ and ‘Individual Preparation for Human
Spaceflight’.

The ‘Launch and Reentry Industry Framework’
area refers to “Advance the interests of those sup-
porting private astronaut missions by collaborating
to ensure consistency between NASA contract or
agreement requirements and FAA statutes and
regulations™ [34].

2. Human Spaceflight: The Corpus luris Spa-
tialis

Art. VV of the 1967 Outer Space Treaty grants
‘astronauts’ the status of ‘envoys of mankind” and
provides for their safe and prompt return to the
State of Registry of their space vehicle.

This connects immediately with Art. VIII and
the jurisdiction and control’ retained by the State
of Registry and the ‘quasi-territoriality’ [35, p. 271]
applied over the space object and all personnel on
it. This includes EVA tests.

Avrticle VI OST provides that States Parties shall
be internationally responsible for their national ac-
tivities in outer space, the Moon and other celestial
bodies. In these activities non-governmental organ-
izations, i.e. the private sector, are included and
must be authorized and constantly supervised by
the appropriate State, but the responsibility remains
with the State.

Then, summing up the analysis of Article VI
OST with Article VII OST, as a block, it emerges
that it is the ‘Launching State’ in its four categories
which bear liability.

The 1968 Rescue Agreement mentions the word
‘astronaut’ in its title and in its Preamble, but in the
rest of the articles it refers to ‘personnel of a space-
craft’ and does not provide further specifications or
definitions.

As a general principle, the 1972 Liability Con-
vention applies absolute liability, because of the ul-
tra-high risk of space activities, when the damage
of a space object is caused on earth or to aircraft in
flight. On the other hand, when damage is caused to
other space objects, fault liability applies. And there
is no limit established for the compensation due.

However, with private commercial space activi-
ties, such as the Polaris Dawn mission, and with
new definitions created by the ‘space sherpas’, i.e.,
the U.S. national space legislations and regulations,
the following questions arise:

Are these ‘government astronauts’, ‘spaceflight
participants’ and ‘private astronauts’ ‘envoys of
mankind’ as Article V of the 1967 OST says? Do
these subjects of law seek ‘the benefit of all man-
kind> as established in Article I OST? Do they fit
into the legal principles and terms of the rest of
Corpus luris Spatialis?

It seems that the term ‘private astronaut’, alt-
hough not yet defined in any national space legisla-
tion or international space instruments, but as stud-
ied, only defined in a NID, fits within the definition
of ‘personnel of a spacecraft’ mentioned in the
1967 OST, the 1968 Rescue Agreement, the 1975
Registration Convention and the 1979 Moon
Agreement (for those States that are part of it).

Acrticle 10 of the 1979 Moon Agreement has an
interesting provision; it says that State Parties shall
regard any person on the Moon as an ‘astronaut’
within the meaning of article V OST and as part of
the ‘personnel of a spacecraft’ within the meaning
of the 1975 Rescue Agreement. This is an interest-
ing thing to have into account, maybe its scope can
be amplified and included in a future international
regulation of huma spaceflight activities.

By the other hand, although it is not an interna-
tional treaty, the Artemis Accords in Section 6 of
Emergency Assistance, establish: “The Signatories
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commit to taking all reasonable efforts to render
necessary assistance to personnel in outer space
who are in distress, and acknowledge their obliga-
tions under the Rescue and Return Agree-
ment” [36].

3. UNISPACE IV

A good opportunity to debate terms and defini-
tions regarding human spaceflight  within
UNCOPUOS will be the Fourth United Nations
Conference on the Peaceful Exploration of Outer
Space (UNISPACE V) in 2027 [37].

The idea of realizing this conference has been
promoted in the ‘Action 56” of the recent ‘Pact for
the Future’. The resolution was A/RES/79/1 and
released on September 22", 2024, by UNGA79.

The document contains the ‘Pact for the Future’
and two annexes: 1) The ‘Global Digital Compact’
and 2) The ‘Declaration on Future Generations’.
All of them were an outcome of the Summit of the
Future, held in New York between the 20" — 21
(Action Days) and the 22" — 23" (Summit) of Sep-
tember 2024.

But there were only three issues that were point-
ed out in ‘Action 56’ of the ‘Pact for the Future’ re-
garding the creation of ‘new frameworks’ within
UNCOPUOQS: ‘space traffic’, ‘space debris’ and
‘space resources’ [38].

There were no frameworks proposed for com-
mercial human spaceflight. The only phrase that
could be attributed to a possible debate is in ‘Action
56 (b): “Invite the engagement of relevant private
sector, civil society and other relevant stakeholders,
where appropriate and applicable, to contribute to
intergovernmental processes related to the in-
creased safety and sustainability of outer space”
[39].

Perhaps UNISPACE 1V is an opportunity for
Space Law to regain predictability.

Conclusions. The ‘space sherpas’, i.e., the U.S.
national space legislations and regulations, built
step by step since 1958, in the 21* Century, are pav-
ing the path to a completely new stage in the com-
mercial human spaceflight topic.

The decision to generate new legal terms and
definitions regarding human spaceflight is not com-
ing from the classical UN institutions, but from the
thrust of entrepreneurs and the U.S national space
policy. And without having previously established a

boundary between airspace and outer space, the
‘space sherpas’ have managed to legislate and regu-
late things that the space treaties did not mention
and, at the same time, brought the private sector in-
to the game.

The first part of the Polaris Dawn mission, led
by ‘private astronaut’ Jared Isaacman, and success-
fully completed on September 2024, strengthens the
classical ‘functionalist’ approach historically held
by the U.S. in international forums such as
UNCOPUOS and everything indicates that the
trend to create domestic space legislations and
regulations establishing their own terms and defini-
tions regarding human spaceflight will increase
among spacefaring nations.

In the U.S. the Secretary of Transportation has
authority to oversee the safety of the emerging
commercial human spaceflight industry and the
Congress limited the FAA rulemaking authority re-
garding the safety of the crews on board. So, cur-
rently there is a ‘learning period’, also known as
‘moratorium’, absent death, serious injury, or close
call.

Although these ‘space sherpas’, i.e., the U.S. na-
tional space legislations and regulations, could be
considered ‘light’ because they lack elements to
preserve and guarantee the health and safety of the-
se new subjects of law and although these ‘private
astronauts’ and ‘spaceflight participants’ have to
sign a ‘confirmed consent’ in which they know the
risks to their physical integrity and even their lives,
commercial human spaceflight is an ultra-risky ac-
tivity, and the U.S. ‘learning period’ or ‘moratori-
um’ is at a certain point are tolerable if the main
purpose is to develop soon more complex regula-
tions when the activity becomes more consolidated.

Up to date, there is no definition of the term
‘private astronaut’ in any national legislation or in-
ternational instrument. As studied, only the NID
8901.144 contains a written definition but unless
there is an extension it will expire on August 21
2025.

Although the Pact for the Future expressed in its
‘Action 56’: “We are living through an age of in-
creased access to and activities in outer space”, the
only three issues that were encouraged by this doc-
ument to establish new frameworks through
UNCOPUOS were ‘space traffic’, ‘space debris’
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and ‘space resources’. But ‘human spaceflight’ did
not appear as a clear topic.

So, there is an opportunity to discuss ‘human
spaceflight’, or more specifically ‘commercial hu-
man spaceflight’, at UNISPACE IV in 2027, a great
chance for the historical ‘communis opinio
generalis’ of Space Law to regain its predictability
in this matter.

Perhaps the logic of ‘universal consensus’ for
the creation of international instruments from with-
in UNCOPUOS to regulate new commercial space
activities included in private commercial space-
flight and even integrate the private sector in the
international decisions is, for now, far away from
becoming a reality. But given this new scenario of
new legal relationships, Space Law re-emerges with
the task of establishing an international and com-
mon interpretation for new terms and definitions
regarding ‘commercial human spaceflight’. And
that will become noticeable and a need when many
countries and private companies are engaged in this
space industry.

The question is whether this legal system orient-
ed on States responsibility and liability, thought in a
‘glorious’ but past era, when space missions were
exclusively carried out by the public sector, would
be the fairest legal system in the 21st century, a
new time in which missions such as Polaris Dawn
encourage the growth of private commercial space-
flight and opens the door to new subjects and ob-
jects of law still undefined in the legal international
instruments. For these reasons it is necessary to re-
think, rebuild and even create new international
space treaties for when private companies like
SpaceX and Blue Origin multiply in the world.

So, if you pay a ‘space sherpa’ to take you to the
top of the space mountain: Would you be willing to
do what it takes to reach it?

References

1. See e.g. Ars Technica, In the room where it
happened: When NASA nearly gave Boeing all the
crew funding. URL: https://arstechnica.com/ fea-
tures/2024/09/in-the-room-where-it-happened-
when-nasa-nearly-gave-boeing-all-the-crew-
funding/.

2. See for details Brannen, Private Commercial
Space Transportation’s Dependence on Space Tour-

ism and NASA’s Responsibility to Both, in Journal
of Air Law and Commerce, Volume 3. Issue 3, Ar-
ticle 5, University Park, Dallas, Texas, US, 2010,
p. 662.

3. Ibidem, p. 664.

4.See for details Hermida, La Explotacion
Comercial del Espacio Exterior y de la Luna, in
Nuevos Enfoques del Derecho Aeronautico y
Espacial, Marcial Pons, Madrid, Espaiia, 2015, p.
418.

5. See e.g. CBS News, SpaceX’s Polaris Dawn
crew conducts first all-civilian spacewalk. URL:
https://www.cbsnews.com/news/polaris-dawn-
crew-gears-up-for-first-commercial-non-
government-spacewalk/.

6. See e.g. The Launch Pad Channel, "Looks
Like A Perfect World" SpaceX Polaris Dawn Com-

mander Jared Isaacman. URL:
https://youtu.be/jYZTxGAdrrM?si=SQw8sV-
gpAwTdAce.

7. See e.g. Polaris Dawn, Mission Objectives.
URL.: https://polarisprogram.com/dawn/.

8. See e.g. NASA, What is Commercial Crew?
URL.: https://www.nasa.gov/humans-in-space/
commercial-space/commercial-crew-program/
commercial-crew-program-overview/.

9.See e.g. CNBC, Trump nominates Jared
Isaacman, private astronaut and Shift4 CEO, for
NASA chief. URL: https://www.cnbc.com/
2024/12/04/trump-nominates-jared-isaacman-for-
nasa-administrator.html.

10. See Cambridge Dictionary, meaning of
‘sherpa’.  URL: https://dictionary.cambridge.org/
dictionary/ english/sherpa.

11. See for details Cheng, The Commercial De-
velopment of Space: the Need for New Treaties, in
Studies in International Space Law, Clarendon
Press Oxford, University of Oxford, UK, 1997,
p. 676.

12. Ibidem, p. 678.

13. See for details de Oliveira Bittencourt Neto,
Delimitation of Outer Space and Earth Orbits, in
Outer Space Law: Legal Policy and Practice,
Globe Law and Business Ltd., London, UK, 2017,
p. 47.

14. See for details von der Dunk, Space Tour-
ism, Private Spaceflight and the Law: Key Aspects,
in Space Policy, Elsevier, 2011, p. 146 (Article of

16 IOpuouunui éicnux 4 (73) 2024



Alvaro Andrés Erices Bravo

free and open access by the
DigitalCommons@University of Nebraska — Lin-
coln).

15. See for details Masson-Zwaan /Freeland,
Between heaven and earth: The legal challenges of
human space travel, in Acta Astronautica, Elsevier,
2010, p. 1605 (Article available online thanks to the
University of Leiden, The Netherlands).

16. See for details Cheng, B., op. cit., p. 676.

17. See for details von der Dunk, The Regula-
tion of Space Tourism, in Space Tourism: The Elu-
sive Dream, Volume 25, Erik Cohen and Sam
Spector, of the Tourism Social Science Series, Em-
erald Publishing Limited, Bingley, UK, 2019, p.
187 (Article of free and open access by the
DigitalCommons@University of Nebraska — Lin-
coln).

18. See Commercial Space Launch Act, 1984,
Sec. 3, Purposes. URL: https://www.congress.
gov/bill/98th-congress/house-bill/3942/text.

19. See Commercial Space Launch Act, 2004,
Sec. 2, Amendments, (a) Findings and Purposes.
URL.: https://www.congress.gov/bill/108th-
congress/house-bill/5382/text.

20. See Commercial Space Launch Act, 2004,
Sec. 2, Amendments, (b) Definitions. URL:
https://www.congress.gov/bill/108th-
congress/house-bill/5382/text.

21. See Commercial Space Launch Act, 2004,
Sec. 2, Amendments, (c) Commercial Human
Space  Flight. URL: https://www.congress.
gov/bill/108th-congress/house-bill/5382/text.

22. Ibidem.

23. See Federal Aviation Administration (FAA),
Human Space Flight Occupant Safety Aerospace
Rulemaking Committee Charter, 2023. URL:
https://www.faa.gov/regulations_policies/rulemakin
g/committees/documents/media/Final-ARM-
220523-001_S1%20Signed.pdf.

24. See e.g. FAA, Human Space Flight. URL:
https://www.faa.gov/space/human_spaceflight.

25. See Commercial Space Launch Act, 2004,
Sec. 2, Amendments, (b) Definitions. URL:
https://www.congress.gov/bill/108th-
congress/house-bill/5382/text.

26. See e.g. FAA, Human Space Flight. URL:
https://www.faa.gov/space/human_spaceflight.

27. See FAA Reauthorization Act of 2018, Sec.
599D, Spaceports. URL: https://www.congress.
gov/bill/115th-congress/house-bill/4/text.

28. See Commercial Space Launch Act, 2004,
Sec. 2, Amendments, (b) Definitions. URL:
https://www.congress.gov/bill/108th-
congress/house-bill/5382/text.

29. Ibidem.

30. See U.S. Commercial Space Launch Com-
petitiveness Act of 2015, Sec. 112, (c) Definition of
Government Astronaut. URL: https://www. con-
gress.gov/bill/114th-congress/house-bill/2262/text.

31. Ibidem.

32. Ibidem.

33. See for details Appendix A of NASA Inter-
im Directive (NID) 8901.144 regarding “Private
Astronaut and Sub-Orbital Spaceflight Participant

Medical  Procedural = Requirements”.  URL:
https://nodis3.gsfc.nasa.gov/OPD_Docs/NID_8901
_144 pdf.

34. See for details Memorandum of Understand-
ing (MoU) signed between NASA and the FAA on
January 4th, 2021, regarding Achievement on Mu-
tual Goals in Commercial Space Activities. URL:
https://www.faa.gov/sites/faa.gov/files/space/legisla
tion_regulation_guidance/FAA_MOU _signed by
NASA and_FAA.pdf.

35. See for details Cheng, The 1967 Space Trea-
ty, in Studies in International Space Law, Claren-
don Press Oxford, University of Oxford, UK, 1997,
pp. 271.

36. See The Artemis Accords, Section 6 Emer-
gency Assistance. URL.: https://www.nasa.gov/wp-
content/uploads/2022/11/Artemis-Accords-signed-
130ct2020.pdf.

37. See UNGA A/RES/79/1, The Pact for the
Future, Global Digital Compact and Declaration
on Future Generations, September 2024. URL:
https://documents.un.org/doc/undoc/gen/n24/272/2
2/pdfin2427222 pdf.

38. Ibidem.

39. Ibidem.

IOpuouunui éicnux 4 (73) 2024 17



MOBITPAHE, KOCMIYHE, EKOJIOI'TYHE ITPABO

AabBapo Anapec Epicec bpaso

MOJILOTH JIOJUHU B KOCMOC: HAIOHAJILHE
3AKOHOJIABCTBO TA HOPMATHUBHI AKTH CIIA SIK KOCMIYHI IIEPIIH,
11O MPOKJAJIAIOTH HIJISIX

IOpuanunuit hakynster,
VYuiBepcuret byenoc-Aiipeca
Av. Pres. Figueroa Alcorta 2263, C1425, Ciudad Auténoma de Buenos Aires
E-mail: aericesbravo@derecho.uba.ar

Mema:. y «nogy Kocmiuny epy» 21-eo cmonaimms 6i00ysaemvcs iopuduzayis KOCMIYHOI OisiibHOCII, Y
AKIU HOBI 00 exmu ma cyb’ekmu npasa CMeoprmMvbCa No3a KiacudHumy Kocmiunumu yemanosamu OOH.
Hana cmammsa po3xpueac ye sasuwje uepes OOCHIONCEHHS «KOCMIUHUX wlepny, moOmo HAYiOHANbHO2O
KOCMiuHO20 3aKonooascmea ma Hopmamuenux axmie CLIA, axi npoxnadaromes uiax 00 HO8020 emany 8
KoMepyitinit Jisnvrocmi 100unu 6 kocmoci. Kpiv moeo, 32i0H0 3 0ocniodcenHsaM, IOHICIIEHC IV 2027
POKY € 4y008010 HA2000t0 O/ 8UpiUleHHs yiei memu, xoua ye He Oyao poszensiHymo 6 «ii 56» Ilakmy npo
matibymue, onpuntoonenomy I'A OOH79. Memoou docnioxyncennn: susueHus cneyianizoganoi oionioepadii,
MIDICHAPOOHO20 MA HAYIOHATILHO20 3AKOHOO0ABCMEA MA HOPMAMUBHUX AKMIE, MEMOOU CHOCTNEPEICEHHS Ma
auaniz ingopmayii npo noaim mo0OUHU 8 Kocmoc. Pezynemamu: yuacmos npugamno2o cexmopa sk 61acHuKa
ma onepamopa KOCMIYHUX MICili € 8aXiCIUB0I0 O/ PO3BUMKY npoysimarouoi kocmiunoi eanysi ¢ CLIIA ma 6
ycvomy ceimi. He ecmarnosusuiu paniuie KopooHy Midc HOBIMPAHUM | KOCMIYHUM NPOCIMOPOM, YCNIUHE Micii,
maxi sk Polaris Dawn nio kepisnuymeom «npusamuo2o acmpouasmay J{xcapeda Icaaxmana, sakuil 30iticHus
nepuiuti npueamuuti uxio y GIOKpUmMuLl KOCMoc, 008004Mb, WO KOMepYiliHe 0CBOEHHS KOCMIYHO20 NPOCMOpY
He 3anedcums SUKIOYHO 8i0 yici icmopuunoi nodii ma debamu 6ce we mpugaromo. Axuo MidcHapooHe
MIYMAyeHHs yiei KomepyitHoi KocMiunoi OisnibHocmi He 0yde noby008aHO 3a OONOMO2010 MINHCHAPOOHO2O
IHCIMPYMEHMY, KOJICHA KpaiHa Mamume meHOeHYilo 6CMAaH08II08amu 61ACHI MEPMIHU Ma GUSHAUEHHS U000
NONLOMY JMOOUHU 8 KOCMOC I BUKOPUCMOBY8AMU «KOCMIYHUX Wepniey K Modens. 06z06opeHua: wo maxe
«npueamuuti kocmonasmy? Yu npacnymv GOHU «8U200U BCLO2O MOOCMEA», SAK 3a3HayeHo & cmammi |
Hozcosopy npo xocmoc 1967 poxy? Yu eonu «nocaanyi moocmeay, ax ckasano ¢ cmammi V OST? Yu
@yHxyionanicmuunuil nioxio bepe 20py HaA0 NPOCHOPOBOIO MOUKOI 30pY?

Knrouoei cnoesa: oenimimayis KOCMIUHO20 RPOCOPY,; HOAIM THOOUHU 8 KOCMOC, OPOIMATbHULL KOCMIYHULL
noaim; micis Polaris Dawn,; psioosuti KocMoHasm, KOCMiuHe npaso, cyoopoimanbHuil KOCMIMHUL ROTIM.

Cmamms naditiuna 0o pedaxyii 02.12.2024
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Jep>kaBHE HEKOMEPIIiIHHE MiAIPUEMCTBO
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Memoto cmammi € OKpecieHHs WLIAXIE PO36UMKY O0epHCAGHO-NPUBAMHO20 NAPMHEPCMEA 8 2ay3i
yusinbHoi asiayii ma gopmyeanus npono3uyii 0 600CKOHANICHHSL 8ION0GIOH020 3AKOHO0ABCMEA YKpaiHu.
Memoou 00CiddHCeRHs: BUKOPUCMAHO MemOoOU aHANI3Y Md CUHMESY, NOPIGHAIbHO-NPABOSUL, CUCTEMHO-
@dyHKYIOHATbHUL MA T02TKO-TOPUOUYHULL 0TI MAYMAYEHHSI HOPMATMUBHO-NPABOBUX AKMI6, BUBYEHHS Ni0X00i8
00 3aKOHO0ABYO20 Pe2YTI08ANHS MA NPUKIAOIE 0epICABHO-NPUBAMHO20 Napmuepcmed 8 YKpaiui i iHuux
depoicasax. Pesynomamu: npoananizosano Gopmu 0epicasHo-NPUSAMHO20 NAPMHEPCMEA i 008e0eHO
noOanbULY OOYIILHICMb 3ACMOCY8AHHS KOHYeCil K Haudiibul eheKmueHoi ceped HUX 015 2anys3i asiayii.
3aysasiceno na neobxionocmi 3min 0o 3axonodascmea wooo JIIII, 30kpema posuupenni cpep I ma
BU3HAYEHHI nepeniky 00’ckmie y eanysi asiayii, ons skux moocauge zacmocysanus [, peanizayii
npunyuny c600600u 0oeoeopy y pamxax I, 30invuwenni npag ineecmopa (npueamuoco napmuepa),
HaoauHs OepxcasHux eapanwmiu oxynHocmi npoexkmie I, yoockonanenns 3axony Yxpainu «llpo
KoHyecitoy. Qb2080pennsn: nompeda po3uwupents Koia 0epicaguux napmuepis, a came s3aiyyenns 0o JIITT
AK  CAMOCMIUHUX — OePIHCABHUX NAPMHEPIE  OepIHCAGHUX/KOMYHATLHUX — NIONPUEMCING,  20CHO0APCHLKUX
moeapucme, YCMauos, 3MiHA CMPYKMYpPU 6IACHOCMI aeponopmié mda HeoOXiOHI 3aKOH00A8Yl 3MIHU HA
KOpUCmb NPUGAMHUX NAPMHEPIE 8 YACMUHI HAOYmMms HUMU Npaea e1dacHocmi Ha 30ydosani 6 pamxax I
00 ’exmu,; 0oyinbHicmb po3poOKU i NPUUHAMMS OKpemoeo 3axkony wooo I y eanysi yuginonoi agiayii.

Kntrouoei cnosa: depoicasno-npusamue napmuepcmeo; 2any3b asiayii; 0epicasHull napmuep, npueamHull
napmuep, cepu HIII; xonyecitina yeooa, yeooa npo JIIII; ineecmysanus.

IlocTanoBka mpodiaeMu Ta il AKTYAJIBHICTh.
HepxaBHo-npuBaTtHe maptHepcTBo (nmami — JIIIT)
3aCTOCOBYETHCS Y Oaratbox Jep:kaBax cBiTy. BoHo
HeoOXiZiHe U peanmizauii CyCHiJIbHO 3HAYMMHUX
MPOEKTIB, CAaMOCTIMHO BHUKOHATH SIKi JAepxKaBi abo
HEMOXXIIMBO, 200 OOTSDKJIMBO 32 MEBHUX YMOB. Sk
MPaBWIO, y TAKUX BUMAIKaX MOTPiOHE CYTTEBE N10-
¢inancyBaHHs, TOOTO 3anmydeHHs iHBecTuuid. He-
napma I posrasimatoTs sk 3aci® HapoulyBaHHS
MOTEHIIay IJIsl PO3BUTKY iHQpacTpyKTypu. € pi3-
Hi mogzeni, ¢opmu I, sxi XapakTepU3yrOTbCS

NPaBOBHUMHU T2 EKOHOMIYHHMH OCOONHMBOCTSMH. 3
ornany Ha intepec 1o ¢opm AIIII B ramysi aBiamii
uid YKpaiHH BaXKITUBO 3’SICYBaTH, AKi 3 HUX MOXK-
JIMBI JU1s 32CTOCOBYBaHHSI.

Ho mouatky 30poiinoi arpecii P® B VYkpainy
Halla JepkaBa BBaXKajacs OIHIEK 3 aBialiifHUX
JiepaB CBiTy, fIKa He JMIIe 3a0e3nevyBana 30BHi-
IIHI Ta BHYTPIIIHI aBianepeBe3eHHs, a i caMOCTili-
HO 3JiliCHIOBaNa 3aMKHYTHH LUK BUPOOHHUIITBA
TIOBITPSIHUX CY/ICH, PEMOHT aBiaTeXHiKH, MPOTE TO-
TpeOyBana KalliTaJOBKJIaJeHb 1 BUXOAY Ha HOBHM
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TEeXHIYHUH 1 Oe3MeKOoBUil piBeHb. Y 3B’SI3Ky 3 UM
MMUTaHHS PO3BUTKY NHBUIRHOI aBiamii i3 BUKOpHC-
ta"asIM MokauBocTeit I mocraBamo rocTpo i He
BTpadano cBO€i akryambHOCTi. [lomymeHni mpopa-
xyHkn y cdepi A1 Ta 3akoHOmaBYI HETOMIKU TIO-
TpeOyBanyu BUBUCHHSI, aHAJII3Y 1 BUIIPABJICHHS.

Bracnigok 30poitnoi arpecii P® B Ykpainy 3a-
BJIAaHO BEJHMKi 30UTKU BITYM3HSHIN aBialliliHIN Tamy-
31, sika oTpedye BimuHomieHHs. JIII1 € peansHuM
MEXaHi3MOM, 10 Ma€ OyTHW TOBHOIIIHHO 3aJisTHUI
SIK JIJI1 HOBOTO OYIiBHHUIITBA, TaK 1 BiIOYJOBH, MO-
JIepHi3allii aBialiiHuX 00’ €KTIB.

3a iHpopMaIli€r0 3 BIAKPUTHX JKEPET CTaHOM
Ha 01.01.2024 na ymosax [III1 B Ykpaini yknane-
HO 198 OroBOpiIB, 3 IKUX pealizyeThcs 22 JOroBO-
pu (10 — xoHIECIfHUX JOrOBOpiB, 6 — JOTOBOPIB
PO CHiJIbHY AisIbHICTE, 6 — iHII TOrOBOpH), 166
JIOTOBOPIB He peanizyeThes (115 — He BUKOHYEThCH,
51 — posipBaHi / 3akiH4MBcs TepMiH aii), 10 mpu3sy-
MUHEH1 y 3B’s13KY 31 30poiiHoto arpecieto PO [1]. Li
HEBTIIIHI JaHi HE € cBimueHHsAM BigMoBu Bix JTIIT
Yl HEaKTyadbHOCTI ans Ykpainu. [HBecTHmii Ta
B3sTi 3000B’si3aHHSA MOTPeOyIOTh TapaHTii BHKO-
HaHHA 1 OoIU1aTHOCTI. B yMoBax BoeHHOTO cTaHy Hi-
ski rapanTii HemoxumBi. Tomy JIIIIT 3anpariroe y
micasIBOeHHUH mepion. Hapa3si motpibHa skicHa Tmi-
JITOTOBKA i1 SIKICHE TIPaBOBE MIAIPYHTS JJIS EePiKaB-
HO-TIPUBATHOTO TMAPTHEPCTBAa Yy Taly3i IHUBLIBHOI
asiari.

AHani3 pocaigkenp i myOJikaniii 3 mpoOJie-
M. [[ep)kaBHO-TIPUBAaTHOMY MApTHEPCTBY Y Taiy3i
aBiarlii MOCTIHHO TPUIIIAETHCS yBara HayKOBIIIB.
Taka crhiBmparis JOCHIKYEThCS 1 B eKOHOMIYHIM, 1
B YIPaBIHCBKIiN, i B mpaBoBiil trommHi. [Ipobie-
maMm JIIII1 mpucBsiueHi poOOTH BITUYM3HSHUX BUe-
Hux: H.P. Mamumesoi, .M. I'yposoi, V¥.I1. bo6ko,
B.C. Bensuen, ILLA. Mopo3za, B.M. Pomanioka,
C.®. CmepiueBChKOro, y SIKUX PO3KPUTO MOJENi
JIIII, 3aranpHi mpaBoBi migxoxu, 3Hadenns [II111
JUIS aBiallii Tomo. AJie MPaBOBH MOTEHINAN Aep-
KaBHO-TIPUBATHOTO IMAapTHEPCTBAa y Taly3i asiamii
HE BUKOPHCTAaHWU B YKpaiHi i 3aJIMIIA€THCSA HEHO-
cTaTHBO CoKycoBaHUM. 3apyOixxkuuii nocsig AT
B aBialii MOXXHa TOYEpPIHYTH Yy Tpamsx AHKopa
Cyapec-Anemana, [acrona Acrtesiano, Ockapa
IMonce ne Jleona, Amsini [lanBapa 1a iH.

Buknaa ocHoBHOro marepiajy H0cTigKeHHs.
YkpaiHa TpuBajuii yac 3ajguinaiacs NPUXAJIbHU-

KOM JIep>KaBHOT MOHOIIOJII B Taly3i NUBUTBHOI aBi-
arfii, a TOMy He Tparfyia HIHPOKOTO 3aTydeHHS
MPUBATHUX TAPTHEPIB [UIA PEKOHCTPYKINT YU
MoOJIepHi3aIlii aBianiitHux 00’ €KTiB, MO epedyBaIn
y IeprKaBHif 1 KOMyHanbHIH BiacHOCTI. [loTpeda y
BEJIMKUX IHBECTHIIISAX IS peamizalii HeoOXiaHUX
MPOEKTIB 3aJJ1s1 PO3BUTKY aBiallii, sSKi HEMOMXJIUBO
3aJI0BOJILHUTH 33 PaxyHOK JIEPKaBHOTO OIOIKETY,
3MycHiIa JiepyKaBy MOCTYIOBO BIPOBAKyBaTH (o-
pmu JII1. I{pomy neperikomKany BiACyTHICT A0-
CBiZy, 30aJaHCOBAaHOTO MPABOBOTO PpETYIIOBaHHS,
BUCOKI KOPYMLIiHHI pU3WKH, OIOPOKpaTisi Ha eTari
PO3POOKH 1 Y3rOKEHHS TPOEKTIB, HEMTPO30pi KOH-
KypcHi ymoBH. | Bce ik Ykpaina mouana 3acTOCOBY-
BaTH CIIBIIPALO 3 MPUBATHUMHU MapTHEpamH, 1100
chopMyBaTH Kpallli MOJISJTI CITIBPOOITHUIITBA Y U~
BUIBHIN aBiallii Ta BAOCKOHAJIWUTH IMPAaBOBI YMOBHU
JUTS HUX.

B.C. BenblieH 3ayBakye Ha BHOKPEMIICHHI 3a
¢dopMoI0 yuacTi IpuBaTHOTO Oi3HECY Y TPaHCIOPT-
Hill Tay3i YOTUPHOX THIIIB «B3aEMO/Ii TPUBATHOT'O
KaliTamy Ta JEpKaBU Y TMPOEKTaxX JepKaBHO-
MPYUBATHOTO MAapTHEPCTBA: KOHTPAKTH MiApsay (Ha
yIpaBIiHHS 00’ €KTOM Ta HA OpeHIy 00’ €KTa); KOH-
tecii (00CayroByBaHHsI, €KCIUTyaTallisl Ta rmepeaadya
06’exta (ROT); obcimyroByBaHHs, OpeH/Ia Ta Tiepe-
nmava 00’exta (RLT); OyniBHUIITBO, 0OCITyroBYyBaH-
Hs, eKCIUTyaraiis Ta mepeaada o0’exta (BROT);
HOBI MPOEKTH 200 MPOEKTH «3 HyJs» (OyAIBHUIITBO,
opeHza Ta nepexada o6’ekra (BLT); OymiBHUITBO,
eKcrTyaTallis ta nepegava o6’ekra (BOT); Oymis-
HUITBO, BOJIOJIHHSI Ta eKCIUIyaTalliss o00’€ekTa
(BOO); mpuBatHe OyMiBHHIITBO Ta EKCILIyaTaIlis
00’exTa; opeHaa 00’ €KTa); MPOAaK aKTHBIB (MIOBHA
Ta 4YaCcTKOBa IpuBatu3ais)» [2, ¢. 183]. Boxu npwu-
TaMaHHI 1 Ans aBiamii. Aje Take IOCHTh HIHMPOKE
posyminns JIIIT notpebye 4iTKOi mpaBOBOi OpieH-
Tanii, sKa 3a0e3MevyeThCcsl Ha PiBHI 3aKOHY. AJDKE Y
BUIIIE 3a3HAYCHHUX BUMAJKaX JIEsAKi yrOAu B paMKax
napTHepCTBa nepeadavaroTh A NPUBATHOrO Map-
THepa MepexiJ MpaBa BIAacHOCTI Ha 30yJ0BaHUIl
00’ext 10 HBOro. Hapasi Hama nepxasa BBaXKae 11e
HENPUUHATHUM.

Bignosiguo no 3akony Ykpainu «IIpo nepxas-
HO-TIpUBATHE MapTHEPCTBO» JIePKABHO-TIPUBATHE
MapTHEPCTBO PO3YMIETHCS K CIIBPOOITHUIITBO MiXK
JIep)KaBor0 YKpaiHa, ABTOHOMHOIO Pecmy0iikoro
TEPUTOPIATbHUMH

Kpunm, rpoMazaMy,
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HamionansHOtO ~ akajgemiero  Hayk — YKpaiHw,
HaI[lOHATbHAMH TaTy3€BUMH aKaJEeMisIMH HayK
(mepxaBHIMH TIAapTHEPAMH) Ta IOPUIAIHUMH OCO-
Oamu, KpiM JepXaBHUX Ta KOMYHAJIBHHX
MiAIPUEMCTB, YCTaHOB, OpraHi3alii, (TpUBaTHUMHU
napTHepamu), 10 3AiMCHIOETHCS Ha OCHOBI JOTO-
BOpY B TOPSIKY, BCTAHOBICHOMY 3aKOHOJaBUUMHU
aKTamMM, Ta BIINOBiJa€ O3HaKaM Jep>KaBHO-
MPUBATHOTO MapTHEPCTBA, BU3HAUCHUM LIUM 3aKO-
HoM [3]. JlouinpHO 3ayBakWTH, IIO 3 JaHOTO BU-
3HAUYEHHS BUIUTUBAE BAXIMBUI BUCHOBOK IOJ0
CTaTycy MPUBAaTHHUX MapPTHEPIiB — HUMHU MalOTh OyTH
IOpUANYHI 0co0u.

JloriyHMM € MUTaHHS MO0 MOTCHILIWHUX Jep-
KaBHUX TMApTHEPIB Ui CIIBPOOITHUIITBA y Taly3i
aBiarlii. Ha oCHOBI KOMIUIEKCHOTO aHaJli3y BU3HA-
yerns JII1 Ta iHmmx mosiokeHb 3aKOHY MOXKHA
JITH BUCHOBKY, 110 HUIMU MOXYTh OYyTH JIUIIIE TIe-
BHi JIep»KaBHi OpraHy, OpPraHyd MiCLIEBOTO CaMOBpsi-
JyBaHHS Ta HAI[lOHAJbHI aKaJeMii HayK. 3BaKarouu
Ha KOHKPETHI TTOBHOBAKCHHSI JICPYKABHUX OPTaHiB y
rajy3i apiaiii, 10 MOTCHIIHHUX HapTHEPIB 3 OOKY
Jiep>KaBU BapTO BiJIHECTH ypsijI, OKpeMi MiHicTEpCT-
Ba, CIICIlialibHI Jiep>KaBHi OpraHy y Tany3i aBiamii.

3ayBakuMo, 10 MyOJIT1YHUMH TApTHEPAMH MOXKE
OyTH 1 KibKa oprasiB. 3 MPaKTUKA MUHYJIOIO Bi-
JIOMO, IO Y TPOEKTI PEKOHCTPYKIIii MI>KHAPOAHOTO
aeporopTy «XapkiB» JepXaBHUMH HapTHEPaMu
BUCTYHaJI OpraH MiCcL€BOr0 CaMOBPSAYBaHHA 1
JepKaBa: KOLITH Ha PEKOHCTPYKIIIO aepoapoMy
3000B’s13a7acsl BUIIINTH JAepxkaBa, a XapKiBChKa
MiCbKa paja yXBajuia pillIeHHS M0N0 Tepenadi B
Jep)KaBHY BIIACHICTh aE€pPOAPOMHOTO KOMIUIEKCY
micias  3aBepUIeHHS WOro pekoHCTPYKIi [4; 5].
[IprBaTHMM MapTHEPOM 3a3HAYEHOI'O HPOEKTY BU-
CTyIWJIa TIpUBAaTHA iHBECTHIliiiHA KoMmmaHis «Hbro
Cuctemc AMp, sika moOyyBajia TepMiHal aeporio-
pry [6].

CTOCOBHO Jep)KaBHUX MapTHEPIB BaXKJIMBUM €
3amyuenHs 1o npoektiB JI1II Ha ix cropoHi aepxka-
BHUX/KOMYHQJIbHUX YCTAaHOB, MiANPHEMCTB, Opra-
Hizamiii. Y  YMHHOMY 3aKOHOJABCTBI  Taka
CHiBIpans HEJOCTaTHBO BPEryJibOBaHA, X0Ua BOHA
MOJKJIMBA 1 JIOIJIbHA Ha JOTOBIPHUX 3acanax. Bax-
JIMBUM € BUCHOBOK IIOJIO0 1€l CIiBMparii: Hi gepxa-
BHI, HI KOMYHaJIbHI Tianpuemcrsa abo rocmojap-
ChbKi TOBapHCTBA HE BUCTYMAIOTh CAMOCTIHHHUMU
Jiep>KaBHUMH TTapTHEPaMHU, a JIMIIE Pa3oM 3 JepiKa-

BHUMHM OpraHaMu, HalllOHAJbHUMH aKaAEeMisIMHU Ha-
YK, OpraHaMH MiCIIEBOTO CaMOBPAIYBaHHA, SKi
CBOEID YEPTOl0 HECyTh CyOcHIiapHy BiAIIOBiTallb-
HICTh 3a iXHIMH 3000B’s3aHHsMH B pamkax JIIIII.
Takwii IpaBOBUH MiAXiM CIIPUAMAETHCS KPUTHYIHO,
OropokpaTu3ye i 3Byxye moxiauBocti I i B ra-
Jy3i aBiaiiii, i B iHIMX chepax.

[TpuBaTHMMU mapTHEpaMH AJIsl peanizamii nmpoe-
KTiB y Tamy3i aBialii MOXXyTb BHCTYNAaTH aBiaKOM-
nanii, 6aHky, iHOI (iHAHCOBI KOMMAHII Ta IOPHIH-
4Hi 0co6M. IX Tex Moxke OyTH JeKiNbKa.

Hnst amamizy I B ramy3i asiarmii JOIIIBHO
BpaxyBaTH 3aKOHOAABYO 3aKpilUICHI MPHHIUIH
AT, sixux HeoOXiMHO AOTpUMYBATHCS B Y KpaiHi.

[MpuHnMnM piBHOCTI BCiX MapTHEPIB mepen 3a-
KOHOM 1 3a00pOHU OY/b-SKOi iX TUCKPUMIHAILIL ITi-
JIKOM TIEPEKINKAOTHCS 3 KOHCTHTYLIHHUMHU TPUH-
nunamMu. HatomicTe 3 TOrOBipHOT MPUPOIU BiTHO-
CUH CHIBPOOITHHIITBA BUILTUBAIOTH MPUHIIUAIN: y3-
TO/DKEHHS 1HTEpECiB JIep)KaBHUX Ta TPUBATHUX
MapTHEPiB 3 METOI0 OTPUMAHHS B3a€MHOI BHUTOIIH;
HE3MIHHOCTI TPOTSTOM YChOTO CTPOKY [ii JIOTOBO-
pY, YKJIAJCHOTO B paMKax JIep KaBHO-PUBATHOTO
MapTHEPCTBa, IUILOBOTO MpPU3HAYCHHS Ta (OpPMH
BJIACHOCTI 00’ €KTIB, IO TIepeOyBalOTh y AEpKaBHIN
a00 KOMYHaJlbHIM BJACHOCTI YW  HaJeXaTh
AptoHoMHIN Pecnybmimi Kpum, mepenanmx mpwu-
BaTHOMY IIApTHEPY; BH3HAHHS JICP)KaBHUMH Ta
MIPUBATHUMU MMapTHEPaMH NpaB i 000B’s3KIB, mepe-
n0adeHnX 3aKOHOAABCTBOM YKpaiHM Ta BH3Haue-
HUX YMOBaMH JOTOBOpY, YKJIQJEHOTO y paMKax
JIep’)KaBHO-NIPUBATHOTO MApPTHEPCTBA; CIpPaBEUIU-
BUI PO3NOAIT MK JEepKaBHHM Ta NPHUBATHUM
NapTHEpAaMH PU3HUKIB, MOB’S3aHUX 3 BHKOHAHHIM
JIOTOBOPIB, YKJIAACHUX Yy paMKax JepiKaBHO-
NpUBaTHOTO maptHepcTBa. CriBpOOITHULTBO, aHa-
Ji30BaHe HaMHU, HEMOJKJIMBE, SIKILIO BOHO He 3a0e3-
nedyBaTUMe BUILY €(eKTHBHICTh AisUIBHOCTI, HIXK Y
pasi 3IIACHEHHsS TaKOi JiSUTBHOCTI JIep>KaBHUM
napTHepoM Oe3 3alydeHHs NMPUBATHOTO IMapTHepa.
L5 xi1r040Ba 3acafa y KOKHOMY pa3i BUMarae 3/ii-
CHEHHS OLIIHKHM €(DeKTUBHOCTI AiSTBHOCTI JIepiKaB-
HOT'O TIapTHEPA.

[TpuHIMI BU3HAYEHHS MPUBATHOTO MapTHEpa Ha
KOHKYPCHHUX 3acajiax, KpiM BHITKIB, BCTaHOBIE-
HUX 3aKOHOM, 3 OJIHOI'O OOKy crpusie 3a0e3rneueH-
HIO PIBHOCTI NapTHEPIB Mepel 3aKOHOM Ta YCYHEH-
HIO JIMCKPUMIiHAIlii, aJile MOXe CTBOPIOBATHU TIepeIll-
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KOIW JJI TapTHEPCTBA y BHUMAAKAaX BiJICYTHOCTI
KOJla TIOTCHIIMHMX TIPWBATHUX TIApPTHEPIB, 3a
HasSBHOCTI 1X B OIMHUYHOMY BapiaHTi. 3a Takux 00-
CTaBUH HEOOXi/JHE BHECEHHS BHHSITKIB y 3aKOH. Sk
BiJIOMO, BHECEHHS 3MiH y 3aKOH — IIe OKpeMa Ipo-
neaypa i BoHa TpuBasia. ToMy Bxke HUHI HeoOXimHE
MEPEOCMUCIICHHS JeP:KaBHO-TIPUBATHOTO MapTHEp-
CTBa y raimy3i asiamii, po3IMIMpEeHHS IOTOBIpHOI
ceobomu mia  mimed  JIIII Ta BcTaHOBIEHHS
BUHATKIB 3 KOHKYpCHUX 3acai. lleBHOIO Mipoio
OBOMY  3aBAAHHIO  BIiJNOBiAa€  3aKOHOMPOEKT
Ne 7508 Bix 01.07.2022, mio mpoHIIOB mepiie 4Yu-
TaHHs y Bepxorniii Pani Ykpainm [7]. Xoua BiH
MICTHTh HHU3KY JUCKYCIHHHMX TIOJIOKEHb, aje
opientye Ha posmupenus cdepu JIIII, koma
napTHepiB, BiIKpUTe (YHKI[IOHYBaHHS IPO30pOi
enekTponHoi cuctemu mpoektis I, HamaHHS
JOCTAaTHIX JepKaBHUX TapaHTid MPUBATHUM MapT-
HEepaM TOIIIO.

Oxpewmi Buine 3a3HaueHi Hamu npuHnUng JITT
TAaKOX HE TO030aBlieHI JAMCKYCIHHOCTi. 3 HUX BH-
TUIMBA€E HEMOXIUBICTH mepexony o6’ekra I y
MPUBATHY BIACHICTh MpoTsiroM ctpoky il JIIII,
IO JIJIs Tally3i MUBUILHOI aBiarii 03Ha4Ya€e HEMOXK-
nuBicTh moOynoBu 3a npoektamu JI1I1 HOBUX aBia-
MiHHUX 00’€KTIB 3 Tepeavero iX y IpuBaTHY Biac-
HICTh a00 TaK camMO PEKOHCTpyHOBaHHMX. A 1€ Me-
HIIE CTUMYJIB 1 TapaHTIi BiA Jep)KaBH, KOIHU
WIeThbcs PO CYCHIIBHO 3HAYYINI IOCIYTH, SIKi
Jep>kaBa HE MOXKE 3a/I0BOJIbHUTH, ajie 3alliKaBieHa,
o0 MoTpedu y HUX peati3yBajlucs 3aBISKH TpPH-
BaTHUM HapTHEPaM.

BuHukae nutaHHA 1 TpO CHpaBeUIMBICTH PO3-
MOy PHU3UKIB MK MapTHepaMu. AHal3 IOJ0-
KEHb YMHHHUX 3aKOHIB YKpaiHH, IO CTOCYIOTBCS
AT, cBigunTh, MO «CHPaBEUIMBICTE» BH3HAUAE
OLTBILIOI0 MIPOIO IEpKaBHUN OpraH, aHi iHBECTOP.

Ho oznak /Il 3a 3akoHOmaBCTBOM YKpaiHU
Hanexkarthb: 1) cTBOpeHHs Ta/abo OyAiBHHITBO (HOBE
OynmiBHHULTBO, PEKOHCTPYKIIis, pecraBpariis,
KalliTaTbHUHA PEMOHT Ta TEXHIYHE IEPEOCHAIICHHS)
00’ekTa  JepKaBHO-TIPUBATHOTO  MapTHEPCTBa
Ta/abo ynpaBiiHHS (KOPUCTYBaHHS, €KCILUTyaTalis,
TEXHIYHE OOCIYroBYBaHHsS) TakuM 00 €KTOM;
2) MOBrOTPHUBANICTh BiHOCHH (Bix 5 10 50 pokiB);
3) nmepemaua mapTHEPY
PU3HKIB Y 3IACHEHHS

IIPUBATHOMY
mporieci
NPUBATHOTO MAPTHEPCTBA; 4) BHECCHHS MPUBATHUM

YaCTUHU
JepKaBHO-

MMapTHEPOM IHBECTHII B OO0 €KT JAeprKaBHO-
MPUBATHOTO MapTHepcTBa (4.3 CT. 1 3a3HAYEHOTO
3akony) [3].

Bupuenns Tta anamiz npaktuku I B ramysi
apiarii B iHIMX JepkaBax, 30Kpema JlaTMHCBKOL
AMepuKku, CBiTYHTH, 10 3a3HaueHi o3Haku JIITIT
xapakTepHi ans bpaswuiii, Apreatunn, [lepy, Mek-
cuku [8].

VY u. 1 ct. 4 3akony Ykpainu «IIpo nep>xaBHO-
NpYBaTHE MAPTHEPCTBO» BH3HAYEHO, L0 MapTHEPC-
TBO 30KpeMa MOXKJIUBe y chepi OyAiBHUIITBA Ta/ab0
eKCILTyaTallil 3JIITHO-IIOCaJIKOBUX CMYyr Ha aepo-
JIpoMax, JOpir, TyHeJiB, BUpOOHHUITBA Ta BIPO-
Ba/UKEHHA eHepro30epiratounx TtexHomorii. [Ipo
1HIIIe MOYKJIMBE TTAPTHEPCTBO Y Tay3i aBialii Ha pi-
BHI 3aKOHYy MpsMO He HaeTbcs. ToMy BUHHKA€E MH-
TaHHA PO HMOBIPHICTH WOTO 3MIHCHEHHS caMme Y
raiysi aBiamii B OLIbII IKUPOKOMY po3yMiHHI. Yac-
THHOIO JIPYTOI0 CT. 4 3a3Ha4eHOro 3aKoHy Iepes-
OadeHo, 1110 3a PIIICHHSM JEP)KaBHOTO IMapTHEpa
JIIIT moxe 3acTocoByBaTHCA B IHIIUX cdepax Jisi-
JILHOCTI, fKi Tepea0davaroTh HAJaHHS CYCIIIBHO
3HAYYIIUX MOCIYT, KPIM BHJIIB FOCIIONAPCHKOL [Tisi-
JILHOCTI, SIKI BIJIIOBIHO JI0 3aKOHY JI03BOJISIETHCS
3IIHCHIOBATH BHKIIOYHO JEPKABHUM ITiIPUEMCT-
BaM, YycraHoBaM Ta  opranizamism. [T
3aCTOCOBYETBCSL 3 ypaxyBaHHSIM OCOOJIMBOCTEH
NIPaBOBOTO PEXHUMY LIOJO OKPeMHUX 00’ €KTIB Ta OK-
pEMUX BUIIB AiSUTHOCTI, BCTAHOBJICHHX 3aKOHOM.
3i 3micty uux HOpM BuruuBae, mo HII y ramysi
aBiamii y OUIBII MIMPOKOMY CEHCI MOXIIMBE 3a
pilIEHHsSM Jep)KaBHOTO mapTHepa. be3 Bimmosimi
3aIIMIIAETHCS IUTAaHHS, HA OCHOBI SIKUX KPUTEPIiB i
3a SKUX OOCTaBMH BIAIOBiJHE pIlIEHHS TpUMe
JepXaBHUI napTHep, a (HaKTUYHO JepKaBHUHU Op-
raH, SKMA Ma€ MMOBHOBAXKEHHS y Tajiy3i aBiawmii. 3a-
TaJIbHUM{A TIOBHOBaXXEHHSIMH TYT HE OOIATHCS.
OueBuaHO, O MOTPiOHI AepKaBHI Mporpamu 3a Bi-
JICYTHOCTI IPSMUX HOPM 3aKOHY.

Bapro 3ayBakuTH, 110 aBTOPH 3aKOHOIPOEKTY
Ne 7508 Bin 01.07.2022 mpomnoHyoTh y 3akoHi
VYxpainu «lIpo nepxaBHO-IpUBaTHE MAPTHEPCTBOY
nmoroBHUTH chepu 3actocyBanus JIII1 OyniBaMIIT-
BOM aepoIiopTiB, aepoOJPOMIB Ta acpOJPOMHHUX
00’€KTiB (3TITHO-MIOCAJAKOBUX CMYT, PYJiKHHUX JIO-
PIKOK, TIEPOHIB, 1HII €JIEMEHTIB aepoJpOMiB), iH-
dbpacTpykTypu, 1o 3a0e3rnedye aepoHaBirailiiiHe
oOcayroByBaHHs [7]. AJie 1 1ie MOJOKEHHS HE BH-
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3nagae moBHoTy JIII1 B ramysi aBiamii. Ha mamr mo-
risan, yasineHas npo I B ramysi asiamii TicHO
ITOB’s13aHE 3 aBiallifHIME 00’ €KTaMu JepKaBHOI Ta
KOMYHAaJIbHOI BIIACHOCTI, IO MOTEHIIHHO MOXYTh
o0yt 06’ extamu J{I1I1 i He 3a00poHEHI TSI HOTO.
VY KoHTeKcTi BinOynoBu YKpaiHu He nuumie s Oy-
JIBHUIITBA AaCPONOPTIB Ta aepOIPOMIB TOTpPiOHE
Jiep>KaBHO-TIpUBaTHE MApTHEPCTBO, a W i OyniB-
HUITBA TMOBITPSHHUX CYJCH, OC3MUIOTHUX CHCTEM,
BiJIHOBJICHHSI aBIapEMOHTHUX IiJANPUEMCTB, KOHC-
TPYKTOPCHKHX OIOPO, HAYKOBO-IOCTIAHUX 1HCTUTY-
TiB Ta iH. opraHizamiii y cdepi aBiamii, BpoBa-
JUKEHHS HOBITHIX TEXHOJIOT# Tomo. BiamosigHo 3
aBlalliiHMMU 00’ €KTaMH, Ha BIIHOBJIEHHS SKHX J0-
LIBHO 3a]y4aTH NMPUBATHUX MapTHEPiB, Mac BU-
3HAYUTHCA AepKaBa. A OTKe, HEOOXiIHA BiIOBIJI-
Ha Jiep)KaBHa Tporpama abo OKpeMHUil 3aKOH.
Crocoao ¢opm MAII y ramysi asiamii BapTto
CKa3aTH, IO BCi BOHH MAlOTh JIOTOBIpHY IPHUPOIY.
Ha mincraBi wacTuH 1’aToi i moctoi cT. 7 3aKkoHy
Ykpainu «IIpo nep:kaBHO-IIpUBAaTHE MAapTHEPCTBO»
JOXOJAMMO BHCHOBKY, IIO TPUBATH3AIliS HE MOXKE
posrmsanarucst sik gopma JIIIT B Ykpaini. Amxe
HOpMa YacTHHM II'SITOI CT. 7 3a3HauY€HOro akTa
OpsMO OpIEHTYE, WIO «O0’€KTaMH JIEpP)KABHO-
MPUBATHOTO IAPTHEPCTBA HE MOXYTh OyTH
00’€KTH, MTIOJO0 SKUX NPUHHATO PIIIEHHS TIPO
npuBaru3aito» [3]. BiamoBigHo 10 4acTHHH MIOC-
Toi cT.7 1boro 3aKOHY «O0’€KTH JepP)KaBHO-

NPUBATHOIO TAPTHEPCTBA HE MOXYTh OyTH
NPUBATH30BaHi  HPOTATOM  YChOTO  CTPOKY
3IHCHEHHS  JIEP)KaBHO-IIPUBATHOTO  ITAPTHEPCT-
Ba» [3].

Jusa 3pivicaenns 1111 yknamgaroTbes KOHIECiiTHI
JIOTOBOPH, JOIOBOPH YIpaBIIiHHS MallHOM (3a Has-
BHOCTI 1HBECTHIIHHAX 3000B’S3aHb IPUBATHOTO
napTHepa), JOrOBOPH PO CHUIBHY IisSUIBHICTD, PO
OpeH.y Ta iHIIi, HavacTile — 3MilIaHi.

Ocob6mnuBicTtio opennn y pamkax Il B Ykpaini
€ Te, W0 «Ha 00’€KT IepKaBHO-NIPUBATHOTO HapT-
HEpCTBa MPOTATOM CTPOKY [ii AOTOBOpPY, YKiase-
HOTO B paMKax Jep>KaBHO-IIPUBATHOI'O IapTHEPCT-
Ba, HE MOIIMPIOETHCS 3aKOHOJABCTBO YKpaiHU Mpo
OpeHIy ACP)KaBHOIO Ta KOMYHAJIBHOTO MaifHa, a
TaKOX 3aKOHOJABCTBO YKpaiHM, 110 PETYJIIOE I0-
PSIOK CHHMCaHHsS Takoro MaiHa. YMOBHU mepejaadi
3a3Ha4eHUX OO0 €KTIB B OpPEHIly Ta IMOPSIOK HOTO
CIMCAHHS PETYJIIOIOTHCS JOTOBOPOM, YKJIAJCHUM B

paMKax Jep>KaBHO-TIPHBATHOTO IMapTHEpCcTBay (4. 4
ct. 7 3akony mpo HIII). Otxe, opeHay HE MOXKHA
posrasaarty sk camoctiiey Gopmy AT B Yipaini,
aje BOHA MOXE 3aCTOCOBYBATHCS Y BIJHOCHHAX
HIIIT i 6yt ofHi€rO 13 CKIAMOBUX TAKOTO HapTHEP-
CTBa. 3aKOHOIABEIb HAaJa€ TMPaBO IMPHUBATHOMY
NapTHepPY «mepeaaBaTd YacTHHY MaifHa, IO BXO-
IUTH 10 CKJaay o00’€KTa Jep KaBHO-PUBATHOTO
NapTHEPCTBa, B OPEHAY, SKILO 1ie mepeadadeHo 1o0-
TOBOPOM, VKJIAJACHUM B paMKax JIep»KaBHO-
MPUBATHOTO MapTHEPCTBa. Y TaKOMY pasi JOTOBip,
YKJIaJICHUH B paMKax JepaBHO-TIPUBATHOTO MapT-
HEpPCTBA, MA€ MICTUTH BHUYCPIHHUN NeEpeNik MaiiHa,
110 MOX€ MepeaaBaTUCS B OPEH/Iy, YMOBH Tepenayi
B OPEHJIy Ta MOPSI0K CIIMCaHHsI TaKOro MakHa (4. 2
ct. 7 3akony mpo JIIIT).

B VkpaiHi, 3 ornsay Ha rapaHTii BKJIaJeHHs iH-
BecTulliii, mpuBadbausor dopmoro I posrisaa-
€ThCs KoHIecist. [IpoTe HeBam npukiIany ii 3acTo-
CYBaHHS 3MYIIYIOTh HaJaJli BpaXOBYBaTH TOMUJIKH.
Hanpukiaz, KOHIECIiHA MOJIeNb CIIBIIPalll BUSBH-
Jlacsl HEBJIAJIOKO MIiJ] 4ac MOJICPHi3allii Mi>kKHapOIHO-
ro  aepornopry
IIEPEMOXKELb KOHKYPCY BUCYHYB Dsifi JOAATKOBUX

«JIbBiB», OCKUIBKM IHBECTOp-
BUMOT, 1110 HE IMepeadadanics yMOBaMH KOHKYPCY.
Ix amanis 3acBimuye, mo Hacammepes HaeThcs Mpo
rapaHTil ypsay Ta He3MiHHICTb MMOAATKIB ISl JaHO-
TO MPOEKTY. Y pe3ylbTaTi CIiBIpaLs MPUITMHHUIIA-
ca [9].

Ha xanb, B yMOBax MOJIITUYHOI T4 EKOHOMIYHO]
HecTablIbHOCTI YKpaiHU 3aKOHOJABENb BiMOBIIS-
€TbCS TAPAHTYBaTH OYEBHIHI CyTTEBI PU3HKH iHBE-
CTUIIIMHUX TIPOEKTiB. SIKIIO B YacTWHI meprii
cT. 36 3akony Ykpainu «IIpo xonnecito» nependa-
YeHO, IO «JIepiKaBa rapaHTye CTaOUTBHICTH YMOB
peatizaiiii IPOEKTIB, MO 3AIMCHIOIOTHCS HA YMOBaX
KOHIIECi1, Jo/Aep>KaHHs MpaB 1 3aKOHHHUX iHTEpeciB
KOHIIECIOHEpa», TO B YAaCTHHI JAPYrid 3a3HavyeHoi
CTaTTi 3aKpilJICHO IOJIOKEHHS, SIKUM Iociaadiro-
I0ThCS 1 TapanTii. Tak, 3a 3araJlbHUM IIPaBUIIOM JI0
npaB 1 000B’s3KiB KOHILIECIOHEpa, BU3HAUYEHUX KOH-
HECIHHUM JOTOBOPOM, 3aCTOCOBYETHCS 3aKOHOJAB-
CTBO YKpaiHW, YMHHE Ha JEHb YKJIaJICHHS KOHLE-
CiliHOTO OroBOpy. AJie 3a3HavyeHi rapaHtii He Io-
NIMPIOIOTBCS HAa 3MIHU 3aKOHOJABCTBA IIOJIO TH-
TaHb OOOpPOHHM, HaIllOHANBHOI Oe3meku, 3abesrie-
MOPSIIKY  Ta
JIOBKIILIA, JIIICH3YBaHHs, TPABWI Ta YMOB HaJlaHHS

YC€HHA TI'poOMaACBKOIo OXOpOHH
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CYCIIITPHO 3HAYYIIUX IMOCIYT Ha PHUHKAaX y CTaHi
MIPUPOTHUX MOHOIIONIH. Ha Ham morsia, 3MiHT 3a-
KOHOJaBCTBA IOJI0 HAITIOHATLHOI O€3IeKH, 0X0POo-
HU JOBKUIIS Ta JIIEH3YBaHHS MOXYTh MaTH CyTT€E-
BHY BIUTMB Ha peai3alliio MPOeKTy B Tairy3i aBiamii
KoHIecioHepoM. Y 4.3 cT.26 3akoHy YKpaiHu
«[Ipo KoHIIECiIO» TaKOX 3aKPIIUIEHO IOJIOKEHHS,
3TiTHO 3 SIKUM YMOBHM KOHIICCIHOTO JIOTOBOPY €
YMHHUMH Ha BECh CTPOK [ii JOrOBOpY, y TOMY
YHCHI SIKIIO MICHs HOTo YKIIaJAeHHs 3aKOHOJaBUUMH
aKTaMHM BCTaHOBIICHO NpaBWJa, SKi MOTipPIIYIOTh
cranoBuiie koHiecionepa [10]. Lls HeogHO3HAYHA
HOpMa CTBOPIOE TIJACTAaBU JUII HEMOXKJIMBOCTI BHE-
CCHHsI 3MIH y KOHIICCIHMI JTOTOBIp, SAKIIO Bi0y-
IyThCSl 3MIHM 3aKOHOAABCTBA, IO MaTHUMYTh Hera-
TUBHHH BIUTUB HA BUKOHAHHS YMOB JIOTOBOPY KOH-
IIECIOHEPOM, SIKIIO IIi 3MiHU HPSIMO HE CTOCYBATH-
MYTBCSl TIOJIOXKEHb yrogu (TOOTO MpPiOPUTETHICTH
MOJIOKEHb yroau He Oyne odeBuIHON). B3arami
mpoleypa BHECEHHS 3MiH J0 KOHIECIHHOTO J0TO-
BOpPY HaJITO CKJIaJHA 1 HalJacTiie moTpedye 3Bep-
HEHHS 10 Cyny. [HiliaTHBa KOHKPETHUX 3MiH, 3a5B-
JICHUX KOHIICCIOHEPOM, HaBpPsI Yu OyJie TIOro/PKeHA
KOHIIeCi€IaBIeM, SIKIIO BOHU Hamepen He OyiH
00yMOBJICHI B JIOTOBOpPI sSK MOXJHBI. Bumaerncs,
mo ynHHUHN 3akoH Ykpainu «lIpo koHIeciro» mot-
pedye BIOCKOHAIIEHHS B YaCTHHI 3a3HAYEHHUX IIO-
JIO’KEHb.

Y Ham yac MiJIKOM aKTyaJbHUM 3aJUIIA€THCS
BucHOBOK O.0. byTHHKa, 10 HaANTOIIOBHINION
Mpo0JIEMOI0, 3 TOTJISIy MPHUBATHOTO BIIACHHKA, €
HasBHICTh 3HAYHUX PHU3HKIB IHBECTYBaHHS B Kalli-
TaJOMICTKI 00’€KTH 3a BiJICYyTHOCTI TapaHTiil nep-
JKaBU dYepe3 TMOJITHYHY HECTaOUIbHICTh B Kpai-
Hi [11]. BapTo momaTi Takoxk i eKOHOMIYHY HecTa-
O1IBHICTB.

[Ipote xonneciiina ¢opma I Ge3cmipHo €
OJHI€I0 3 HAaUNpUBaOIMBIMIMX ISl Po30yJOBU ae-
pomopris. lle 3acBimuye i gocsin Iuamii, ge Benwki
aeporopt y Mymbai, [eni, banranopi ta Benukiit
Hoiini 3naxomsatecss y konnecii. Haragaemo, 1o
KpaiHa BBa)Ka€TbCsl TPETIM aBiapMHKOM Y CBITI.
VYroau mpo koHuecito aeporoptiB Inaii nmependa-
YalTh CKJIagHYy CTPYKTYpY caMoi KOHIecii, 30Kpe-
Ma OOOB’sI3KHM Ta IpaBa KOHIIECIOHEPIB: JIO3BOIIH,
JIEeH3ii, IKi BOHM MaloTh HAOyTH, MiATPUMKA Cep-
Thdikanii, ¢iHaHcyBaHHs (iHBECTYBaHHs), OpEH/A
HEPYXOMOT0 MaifHa, YTPUMaHHS 1HXEHEPHHX KO-

MYyHIKaIliii, HaaHHs MTOCIYT, POEKTYBAHHS, Oy/Ii-
BHHUIITBO, OOCITYyTOBYBaHHS Ta €KCIUTyaTallis aepo-
MOPTY, M033aEPONOPTHA MiSITBHICTH, TOXO/AH, TT0/1a-
TKH, CTPaxXyBaHHS, PU3HUKH, BiAMOBITAIBHICTh, TIPa-
BO IHINIIOBATH 3MIHHU JI0 JOTOBOPY KOHIIECii, IpaBo
Ha KOMIICHCallii, IpaBo Ha MPOJOBKEHHS KOHIIECI],
¢dopc-maxxop. HemormikoMm 1 Tpaauiliero KOHIECii B
[Haii MoXXHa BBaXKaTH MEpPEKIaJeHHsI yCiX PU3HKIB
Ha KOHIecioHepiB [12].

[TokazoBo, mo nepmnii npukiaan A1 Ha ocHo-
Bi KoHIecii y 1994 poui BUsSBUBCS BAaiuM s [H-
nii B ymoBax ii mpaBoBoro mois. [lepmmii HOBHiA
MikHapoaHuil aeponiopt Kouin OyB moOynoBaHMiA
zapasku JI1I1. Hum ynpasnsie opranizaiis 3 yHika-
JBHOIO CTPYKTyporo BiacHocti — Cochin Interna-
tional Airport Ltd. (CIAL), B akuioHepHOMY Kari-
Taui Ko MaloTh y4acTb ypsa mraty Kepana, NRISs,
MPOMHUCIIOBI, (hiHAHCOBI yCTAaHOBU Ta MOCTAYalb-
HUKH aeporopToBuX mociayr (ctanom Ha 2023 pik
6mm3bko 18 000 akiionepis i3 29 kpain) [12].

Mopens JIIIT B [Haii MOCTIHHO EBOJIOIIOHYE,
Hacamriepen inetbesa npo ontumizanito I 3 ko-
PHCTIO U 000X CTOpIH, YiTKUH PO3NOIIT PU3HKIB.
Ho 2027 poxy Iugis mianye 3amyuutu depe3 AII1
25 Mnpa jonapis CIIA Ha notpedu
aepomopris [12].

Binpmricts konmeciitanx yroa B pamkax JIIIT y
kpainax Jlatuacbkoi AMepuku Ta Kapubcbkoro 6a-
celiHy mepenbavaroTh BCi omeparii B TepMiHali,
3IIITHO-TIOCAIKOBIN CMY3i, iHIII PeTyIbOBaHi Ta He-
PeryaboBaHi MOCIYTH, ajle BUKIIIOYAIOTh YIpPaBIliH-
HS IOBITpsAHUM pyxoM [8]. ¥V nux nepxasax I B
OCHOBHOMY € CAMOOKYITHHM 1 IPHHOCHTD JIOXiJ] BiJ
aBiaifHoOI OisUIBHOCTI.

Bucoky edpextuBHicTh KoHIeCiT sk dhopmu HIIIT
nmoBouTh i gocBin Typeuunnu. 3 1986 poky y it
JiepKaBi OyJI0 yCIIIIHO peai3oBaHO 269 MPOEKTIB
HIIT gns aBiamii, sxi npuHecnon i 156 mpx
nonapiB npuOyTKy. | mepumii 3 HUX — OyJiBHULITBO
aepornopTy AHTanmig, skuid Oylno TmepesaHo y
KOHIIeCit0. SIK 3ayBaKylOTh TypelbKi aBiadaxiBiii:
«I["onoBHe, 1100 nepxaBa CTBOpHIIA TaKi YMOBH, SIKi
rapaHTylOTh 1HBECTOPY Ta KOHIECIOHEpY IOBep-
HEHHS BKJIaeHuX Koty [13].

[MoTpiOHO 3ayBakuTH, MO A0 MOYATKY arpecii
P® B Ykpainy Hama ngepxaBa HabyBana IMO3UTHB-
Hu# poceig koHuecii sk dpopmu JIIII. Amxe Oyio
YKJIaJICHO KijbKa JOTOBOPIB KOHIIECIT MOPCHKHX
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moptiB. llmanyBamocst mepemaTH y KOHIIECIO Ha
30 pokiB 4 obyiacHUX aepornopTH y MicTax JIbBiB,
Uepnisti, Pisre, Xepcon. Ille 13 obmacHux aepo-
MOPTIB TOTYBAJIM TIiJ] PEKOHCTPYKIIifo, a Ha 3aKap-
narti Majau nodymyBaTu HOBuil aepomopt [14]. Ha
cxoni YKpaiHU Tex IUlaHyBajacs moOynoBa JTBOX
aeporopTiB. [IpoTe moBHOMacmITaOHAa BOEHHA arpe-
cist P® nepemkonuna.

Y 2019 pomi komiteTroM Acormiaiii NpaBHUKIB
VYkpainu 3 TpaHCHOPTHOro mpaBa Ta ABialliiHUM
KoMmiTeroM mpu TOproBo-MpoMHCIOBIA manari
VYkpainu BH3HaBajacs HEOOXITHICTH JEpKaBHO-
MPUBATHOTO MapTHEPCTBA Ui peasizalii MpOeKTiB
3 eKCIUTyaTalii i pO3BUTKY BAaHTa)XHOTO Ta 3ampas-
HOTO KOMIUIEKCIB B aepornopTy «bopucminby, ski
Ba)XXJTUBI 3 OTJISAY HA BIJCYTHICTh Cy4acHOi cHcCTe-
MU 3alpaBKH MaJMBOM TOBITPSIHUX CyleH. AJDKe
BiJI IILOTO 3AJICKHUTH MPUBAOIUBICTH aCPOIIOPTY JIJIs
aBialepeBi3HUKIB, sIKi BTPa4yaloTh 4ac i mMpuOyTKH
qepe3
MPOEKTY J03BOJIMIIA O CYTTEBO 3MEHIIHUTH 4ac 00-

TpUBaJi 3ampaBKH JIiTakiB. Peamizaris
CIIyTOBYBaHHS JIITaKiB B acpoIopTy Ta 30iIbIINTH
aBianepeBezenHs uepe3 A1 MA «bopucminb» [15].
3po3ymisio, 110 OYAIBHHITBO Ta PEKOHCTPYKILiS
BaHTAXKHOT'O 1 3alPaBHOTO KOMILJIEKCIB SIK aMOITHUI
MPOEKT MOTPEOYIOTh YiTKOIO 3aKOHOAABYOIO Pery-
JIIOBaHHS, BpaXyBaHHS Cy4YaCHHX TEHACHLIH PUHKY
aBlalliifHUX MOCIYT, IPO30PUX YMOB KOHKYPCY, BH-
00opy HaIiHOTO MPUBATHOTO iIHBECTOPA, OI[IHKU Ta
CTpaxyBaHHs pu3ukiB. Ha Hamy nymKky, y mpomy
BUTIAJKY TaKoXX HaikpamumM Bapiantom Il Oyna
0 KoHIIeCiitHa yroa.

B Vkpaini Ha mnepcneKkTHUBY aKTyaJbHOIO
3aJMIIAE€ThCS  PEeKOHCTpyKuUiss  KomyHanbHOTrO
mignpuemMcTBa «MixkHapoaHuid aeporopT «KuiBy,
sKa TPOTIOHYyBajlacsi Ha YMOBaxX KOHILECIHHOro ao-
rOBOpY IlI€ B IOBOEHHUH Yac.

CwmepiueBcbkuii C.®D. ta I'ypa C.M. BBaxaioTs,
IO TEpPCIEeKTUBHUM € BHUKOPUCTAHHS KOHIECii sK
¢opmu HIIII y Takux BapiaHTax: €AMHA KOHIECIS
aepoIroOpTOBOrO KOMIUIEKCY 3arajioM; JIOKaJIbHi
KoHIIecii okpemuxchep B3aeMoAii yYacHHUKIB, IO
3a0e3MeuyloTh aBialliiiHi MepeBe3eHHS 1 CYMyTHIiH
cepBic; KOHIIeCii OKpeMHX BUAIB yNpPaBIiHHS aepo-
nopramMu  (TOTEJIbHO-PECTOPAHHE T'OCTIOAAPCTBO,
MaraswHH, aBTOCTOSIHKH To1110) [16].

o6 3po3ymiTH, SKUM OYyTH TapTHEPCTBY Yy
ramy3i apiamii, JOWITFHO IMPOAHANI3yBaTH CydacHi
BUMOT'H IO aBiauii.

Amnani3 cutyarii 3a 2020-2024 poku 3acBimguye,
0 aBialliiHa Tady3b 3arajoM motpedye iHBeCTH-
uiit. Ilo-nepuie, motTpeda B HUX BHUKIMKaHa HEOO-
XimHiCTIO ~ MojepHi3amii abo  BIOCKOHAJICH-
HS1/pO3IMIMpPEHHsT iHQPACTPYKTYpH aepomopTiB, IO
3YMOBJICHO 3HAYHHMHU KOJIMBAHHAMHU MACa)KUPOIIO-
TOKY: BiJl pi3KOT0 3MCHIIIEHHS ITiJ] Yac MaHAeMii J0
fioro cyrresoro 3poctanns y 2023 pori. [Ipu npo-
MY aeporopTH BiAYyBalOTh (iHAHCOBHI THCK (Opak
KOILTIB), 3a3HAaBIIM BTpaT 3a IepioJ NaHAeMii
COVID-19. HaromicTh 3pOCTaHHSI TaCa)KUPOIOTO-
Ky BHCYBa€ BUMOTH JIO SIKOCTi CEPBICHHUX TOCIYT 32
MiATPUMKH HHU3bKUX BHUTpaT. OTXKeE, «aeporopTH
MOBHHHI i1HBECTYBaTH B HOBY iHQPACTPYKTYpY,
MOJICPHI3aIlit0 TEXHOJIOTIH 1 MoKpaleHHsI 00CIyro-
BYBaHHS KIII€HTIB, 30epirarouu CTPyKTYpy BUTparT,
NPUIHATHY 7151 aBiakommaHiin» [17].

I'enepanbuuii aupekTop MixkHapoAHOI paau ae-
pomoptie (ACI) World Txactin Epbaudi BUCTOBHB
nymky, mo AT momomoxke BUPIINUTH TpoOieMy
IHBECTYBaHHSI B MOJEPHI3allil0 aepoNopTiB, TOYHi-
nre iHQPacTPyKTYpHUX NpPOEKTiB. BiH Takox 3a-
KJIMKaB ypsSIU JIEPKaB «TICHO CITIBIIPAIFOBATH 3
NPUBATHUMH  IHBECTOPaMH Il CTBOPEHHS
cTabimpHOTO, TepeadadyBaHOTO IHBECTHUIIIHOTO
CepeloBHINa, K€ 3a0X0Yy€ JOBIOCTPOKOBE MapT-
HepcTtBoy» [17]. Tlpore 3po3ymisno, IO Taka CITiB-
npams Oyje pe3ylnbTaTUBHOKO, SKIO OOUIBI CTOPO-
HU MaTUMYTh OUiKyBaHi BUTOJIM, a HAIliOHAIILHE 3a-
KOHOJIaBCTBO — IPO30pHUM, Nepe10auyBaHIM Ta Ha-
JlaBaTUME TapaHTii OKYITHOCTI BKJIaIEHUX KOIITIB Y
MpoIIeCi peaizalii iHBeCTUIIHIX TMPOEKTIB.

Ilo-Opyze, BUpINIEHHS EKOJOTIYHUX MPOOIIEM
aBialiifHOI MPOMMCIOBOCTI HEMOXIIUBE Oe3 iHBec-
TyBaHHS. 30KpeMa, HOBI MOBITPSHI Cy/JHA NOBUHHI
3MEHIINTH BUKHUIW BYTJICLIO, IO MOPODKYE HEOO-
X1IHICTh BIPOBAKEHHS CHEIaIbHUX TEXHOJOTiH
JUIs X po3poOKH i BUroToBieHHs. HazemHuit TpaH-
CIIOPT B aepomnopTax noTpedye nepexoay Ha eJIeKT-
pudikamito, TepMiHAIM Ta 3aJd acpoIOpPTIB — Ha
COHSIYHY €HEpril0 Ta 3aCTOCYBaHHSI €HEProeeKTu-
BHUX KOHCTpyKIii. 11{o0 BuKkOHAaTH IIi 3aBAaHHSA,
HeoOXiIHO 00’ €THATH KalliTall IPUBATHUH 1 JIeprKa-
BHUI ISl JIOCSITHEHHSI TIOCTABJICHUX ITiJIEH.
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Ilo-mpeme, 3pocTaHHs O€3MEKOBUX PH3UKIB,
YPi3HOMaHITHEHHS CIIOCOOIB BTPYYaHHS y MislTb-
HICTh aBiallli BUMarae pearyBaTH Ha CHCTEMH 0e3-
NIEKH, 3A1HCHIOBATH X YAOCKOHAJIECHHS, OHOBJICHHS,
3aMiHy.

[Ipobnemu Oe3nexu amiamii CympoOBOIKyBaTH-
MYTh LII0 Taly3b moctiiiHo. [losiBa HOBUX TEXHOJO-
T 1 MBUIKICTH IX BIOPOBAKEHHS TEX MOCTIHHO
BUMaraTUMyTh KamiTaloBKiIaAeHb. Ockinbku Oara-
TO TaKUX TEXHOJIOTiH MPOIOHYE camMe NMPHUBATHUIM
6i3nec, To nepcnekruBHuM € JIIIT nms po3podku i
BIIPOBA/XKCHHSI HOBHX cucTeM Oesmeku. Jist miei
ctepu cIiBIpaIl BUAAIOTHCS OLIBII MPUHHATHUMHU
amimani yromau npo JI1I1, 3 enemenTamu 10roBopiB
J3UHTY Ta JIOTOBOPIB MPO IHTEJIEKTYyalbHYy BIac-
HICTb.

BucnoBku. 1. Akryansnicts I mist nuBiib-
Hoi aBialii B Ykpaini HaOyBae 0cOOIMBOTO 3HAYECH-
HS, 3Ba)KalOYd HA HEOOXITHICTh MICISIBOEHHOTO Bi-
JTHOBJICHHS Tany3i. Ha mopsaxy neHHOMY mocraHe
OyMiBHUITBO 3pYHHOBaHUX aepOAPOMIB, aeporop-
TIiB 3 YCI€H0 HEOOXIJHOIO iH(pPACTPYKTYpOIO, aBia-
HMIHHUX TIIMTPUEMCTB, BIPOBAPKCHHS HOBITHIX Te-
XHOJIOTi# To11o. Ha 0CHOBI HalliOHAJILHOTO JTOCBIAY
Ta 3apyOiKHOT TPaKTHUKK HAHOINbII TEpPCIIeKTHUB-
Hoto mnsi aBiamii ¢opmoto IIIT BucHOByeThCS
KOHIIECis, ane ToTpiOHO po3BWBATH ¥ iHIII.
2. BOauaeThscsi 32 AOIIIBHE PO3TISHYTH mepedop-
MaTyBaHHS CTPYKTYpH BJIACHOCTI A€pONOPTIB Ta
Jep)KaBHUX  MiANPHEMCTB/TOCHOAAPCHKUX
puCTB y Taimy3i aBiamii. JlocBin kpaiH, mo po3BuBa-
IOTBCSI, IPOJIEMOHCTPYBaB €()EeKTUBHICTH MOCTYIIO-
BOI mepepadl y NpPUBaTHY BIJIACHICTD OKPEMHUX
o0’extiB I y ramy3i aBiarii, 10 CTUMYJIIOE iH-
BECTHLIi, TapaHTy€ OKYIHICTh MpPOeKTiB. OTxe, y
NEePCHEeKTHBI HEOOXiHO 3MIHUTH 3aKOHOJIABCTBO Ta
3MIACHUTH TEBHI BIICTYIH Ha KOPHCTH 1HBECTOPIB.
3. baxxaHo po3poOHUTH 1 MPUHHATA OKPEMHUH 3aKOH
npo AIII y ramysi nusineHOI aBiauii. Bugaerscs,
10 TOJI0KEHHS TAKOTO HOPMaTHBHO-IIPABOBOT'0 aK-
Ta BpaxyBaum O ii cneumdiky, BuU3HAUMIH O
o6’extn I y wiii ramysi, ¢popmu maptHepcTBa,
ictotHi ymoBu poroBopiB mpo HIIII, sixki marotsb
CBOI 0COONHMBOCTI JUIA aBiallii, BAMOTH IO KOHTPO-
JII0 32 JUISUTBHICTIO IPUBATHUX TTAPTHEPIB, PO3IIOILT

TOBaA-

PHU3HKIB TOIIO.

Jimepamypa

1. Cran s3miiicaenns JIIII B VYkpaimi. URL:
https://me.gov.ua/ Documents/Detail?lang=uk-
UA&id=9fc90c5e-2f7b-44b2-8bf1-1ffb7eelbe26&
title=  StanZdiisnenniaDppVUKkraini&isSpecial=
true (marta 3Bepuenns: 11.12.2024).

2. Bensrien B.C. [Ipobnemu 3acTocyBaHHS Iiep-
JKaBHO-TIPUBATHOTO MAapTHEPCTBA y cdepi 3abde3me-
YeHHS aBlallifHUX MepeBe3eHb. Exonomiuna meopis
ma npaso. 2016. Ne4., C.181-190. URL:
http://econtlaw.nlu.edu.ua/wp-content/uploads/
2017/04/4-181-190.pdf (mara
11.12.2024).

3. Ilpo nepkaBHO-TIpUBAaTHE MAapPTHEPCTBO: 3a-
koH Ykpainu Bix 1 jmm. 2010 p. Ne 2404-VI. URL:
https://zakon.rada.gov.ua/laws/show/2404-17#Text

4. «YKpaeponpoeKT» 3aBepIIUB PO3POOKY Mpo-
eKTy PEKOHCTPYKIii aepoipoMy MiXKHAPOAHOTO ae-
ponopty «XapkiB». URL: https://www.rbc.ua/ukr/
news/_ukraeroproekt_zavershil_razrabotku_proekta
_rekonstruktsii_aerodroma_mezhdunarodnogo_aer
oporta_harkov 160420090  (nara
10.12.2024).

5. IIpo 3aTBepIKEHHS CKOPUTOBAHOTO IMPOEKTY
Ta TUTYly OynoBu «PekoHCTpyKIis aepoapomy
«Mixnapoanoro aeponopty XapkiB (OcHoBa)»
KOMYHaJbHOTO  MiAnpueMcTBa  «XapKiBChbKUI
MICBKHI  IEHTP  HEPYXOMOCTI»:  IOCTaHOBA
Kabinery MinictpiB Ykpainu Bix 24 xoBt. 2012 p.
Ne 981. URL.: https://zakon.rada.gov.ua/rada/show/
981-2012-%D0%BF#Text (mara
10.12.2024).

6. Y XapkoBi BiIKpWIM HOBHH TepMiHAT aepo-
nopty. /dzepkano muocusa. 14 cia. 2011. URL:
https://zn.ua/ukr/ECONOMICS/_u_harkovi_vidkril
i_noviy terminal aeroportu.html (nata 3BepHEH-
HS: 10.12.2024). DOl: https://doi.org/
10.54097/dwvnxrl3

7. Ilpoexkt 3akoHy VYkpainu «lIpo BHeceHHs
3MiH JI0 JeSIKMX 3aKOHOJABUMX aKTiB YKpaiHH ILIO-
JI0 BIOCKOHAJICHHSI MEXaHi3My 3aJlydeHHs MpHUBaT-
HUX IHBECTHIIil 3 BUKOPUCTaHHIM MEXaHi3My Jep-
JKaBHO-TIPUBATHOTO TapTHEPCTBA ISl MPHUIIBHI-
IICHHS  BIJHOBJEGHHS  3pyWHOBaHMX  BiHHOIO
00’ekTiB Ta OymIBHMIITBA HOBHUX 00 €KTIB,
MOB’SI3aHUX 3  TICISIBOEHHOIO  TiepeOymaoBOIO
exoHoMikH Ykpaiam» Big 01 smm. 2022 p. Ne 7508.

3BEpHEHHS:

3BEPHEHHS:

3BCPHCHHA:

26 IOpuouunui éicnux 4 (73) 2024



Hengpka JI. C., Martsiesa J]. A.

URL: https://itd.rada.gov.ua/billinfo/  Bills/Card/
39902 (mara 3Bepuenns: 10.12.2024).

8. Public-Private Partnerships in Airports in
Latin American and the Caribbean: Main Figures
and Trends in the Sector/Ancor Suarez-Aleman,
Gaston Astesiano, Oscar Ponce de Leon. IDB-MG-
788. Inter-Amerikan Development Bank. 2020.
URL.: https://publications.iadb.org/publications/eng
lish/viewer/Public-Private-Partnerships-in-Airports-
in-Latin-America-and-the-Caribbean-Main-
Figures-and-Trends-in-the-Sector.pdf (nara 3Bep-
Henns: 10.12.2024).

9. booOko VY.I1. lepxaBHO-IpUBATHI MapTHEPCT-
Ba B YKpaiHi Ta NEepPCIEeKTUBH IX BIPOBAKEHHs Ha
npuKiIaa miaroroBku jno €Bpo-2012. Hayxosuii
gicnux Jlveigcokoeo Oepoicagnozo yHigepcumemy
sHympiwnix cnpas. 2011, Ne 1(1). C. 274-282.

10. IIpo konrecito: 3akoH YkpaiHu Bix 3 KOBT.
2019 p. Ne 155-1X. URL: https://zakon.rada.gov.
ua/laws/show/155-20#Text

11. Bytauk O.0. AHami3 PO3BHUTKY JepKaBHO-
MPUBAaTHOTO TMapTHEpCTBa B YKpaiHi. [Jepowcagne
YnpasninHa: yoockouanenus ma possumokx. 2014,
Ne 4, URL: http://www.dy.nayka.com.ua/?op=
1&z=709 (nata 3sepuenss: 10.12.2024).

12. Kaur Suniti, Goyal Radhika, Gandhi
Samridhi. Public-Private Partnership For Airport
Infrastructure. 10.10.2023. URL:
https://www.mondag. com/india/  government-
contracts-procurement-ppp/1375254/public-private-
partnership-for-airport-infrastructure#authors (mara
3Bepuenns: 11.12.2024).

13. Menpauk B.  Kosnmeciss  aeporopriB sk
«3IiTHA  cMyra» Ui BIAHOBJICHHS  Taiysi
aBianepeBesenb. URL: https://biz.censor.net/ reso-
nance/ 3302309/ kontsesiya
aeroportiv_yak_zlitna_
smuga_dlya_vidnovlennya_galuzi_aviaperevezen
(nata 3BepHenHs: 11.12.2024).

14. Mapuyk B. JI1II B indpactpykTypi: uu Bap-
TO O4iKyBaTH 3MiHM Ha kpame? 17.05.2021. URL:
https://kpmg.com/ua/uk/home/media/press-

releases/2021/05/dpp-v-infrastrukturi.html  (7ara
3BepHeHHs: 11.12.2024).
15. Peamizaniis  TPOEKTIB B aeporopTy

«bopucnisib»: ymoBu cnpasiai edextuBHoro JII1
naptHepctBa. URL: https://uba.ua/eng/news/6653
(mata 3Beprenns: 11.12.2024).

16. CmepiveBchkuii C.®., T'ypa C.M. [lepxaB-

HO-TIpUBATHE MapTHEPCTBO B cucremi
CTpaTeriuHoro peTyJIFOBaHHS PO3BHTKY
aB1aKOCMIYHOI raimysi. [IpuaopHOMOPCHKI
ekoHomiuHi crymii. 2019. Bum 39-1. URL:

http://bses.in.ua/journals/  2019/39_1_2019/32.pdf
(mata 3BepHeHHs: 11.12.2024).

17. AeporioptT B ychOMy CBIiTi OOpIOTBCS 32
iHBeCTHIiI B MOJEpHi3alilo iHPPACTPYKTypH B
YMOBaX 3pOCTaHHS MAaCaKUPOIOTOKY, KaKe TI'eHe-
panpauii  mupekrop ACI WORLD. 12.10.2024.
URL: https://www.travelandtourworld.com.ua/ (na-
Ta 3BepHeHHs: 11.12.2024).

References

1. Stan zdiisnennia DPP v Ukraini. URL:
https://me.gov.ua/ Documents/Detail?lang=uk-
UA&id=9fc90c5e-2f7b-44b2-8bf1-1ffb7eel
be26&title=StanZdiisnenniaDppVUkraini&isSpeci
al=true (data zvernennia: 11.12.2024).

2. Veltsen V.S. Problemy zastosuvannia
derzhavno-pryvatnoho  partnerstva u  sferi
zabezpechennia aviatsiinykh perevezen.
Ekonomichna teoriia ta pravo. 2016. Ne 4, S, 181-
190. URL: http://econtlaw.nlu.edu.ua/wp-content/
uploads/ 2017/04/4-181-190.pdf (data zvernennia:
11.12.2024).

3. Pro derzhavno-pryvatne partnerstvo: Zakon
Ukrainy vid 01 lyp. 2010r. Ne 2404-VI. URL:
https://zakon.rada.gov.ua/laws/show/2404-17#Text

4. «Ukraeroproekt» zavershyv rozrobku proektu
rekonstruktsii aerodromu mizhnarodnoho aeroportu
«Kharkivy. URL: https://www.rbc.ua/ukr/news/
_ukraeroproekt_zavershil_razrabotku_proekta_reko
nstruktsii_aerodroma_mezhdunarodnogo_aeroporta
_harkov_160420090 (data zvernennia: 10.12.2024).

5. Pro zatverdzhennia skoryhovanoho proektu ta
tytulu  budovy  «Rekonstruktsiia  aerodromu
«Mizhnarodnoho aeroportu Kharkiv (Osnova)»
komunalnoho pidpryiemstva «Kharkivskyi miskyi
tsentr  nerukhomosti»:  postanova  Kabinetu
Ministriv Ukrainy vid 24 zhovt. 2012 r. Ne 981.
URL: https://zakon.rada.gov.ua/rada/ show/981-
2012-%D0%BF#Text (data zvernennia:
10.12.2024).

6. U Kharkovi vidkryly novyi terminal
aeroportu. Dzerkalo tyzhnia. 14 sich. 2011. URL:
https://zn.ua/ukr/ECONOMICS/_u_harkovi_vidkril

IOpuouunui éicnux 4 (73) 2024 27



MOBITPAHE, KOCMIYHE, EKOJIOI'TYHE ITPABO

i_noviy  terminal_  aeroportu.html (data
zvernennia;  10.12.2024). DOI: https://doi.org/
10.54097/dwvnxr13

7. Proekt Zakonu Ukrainy «Pro vnesennia zmin
do deiakykh zakonodavchykh aktiv Ukrainy
shchodo vdoskonalennia mekhanizmu zaluchennia
pryvatnykh investytsii z  vykorystanniam
mekhanizmu  derzhavno-pryvatnoho partnerstva
dlia pryshvydshennia vidnovlennia zruinovanykh
viinoiu obiektiv ta budivnytstva novykh obiektiv,
poviazanykh z  pisliavoiennoiu  perebudovoiu
ekonomiky Ukrainy» vid 01 lyp. 2022 r. Ne 7508.
URL: https://itd.rada.gov.ua/billinfo/Bills/
Card/39902 (data zvernennia: 10.12.2024).

8. Public-Private Partnerships in Airports in Lat-
in American and the Caribbean: Main Figures and
Trends in the Sector/Ancor Suarez-Aleman, Gaston
Astesiano, Oscar Ponce de Leon. IDB-MG-788. In-
ter-Amerikan Development Bank. 2020. URL:
https://publications.iadb.org/publications/ eng-
lish/viewer/Public-Private-Partnerships-in-Airports-
in-Latin-America-and-the-Caribbean-Main-
Figures-and-Trends-in-the-Sector.pdf (data
zvernennia: 10.12.2024).

9. Bobko U.P. Derzhavno-pryvatni partnerstva v
Ukraini ta perspektyvy yikh vprovadzhennia na
prykladi pidhotovky do Yevro-2012. Naukovyi
visnyk  Lvivskoho derzhavnoho universytetu
vnutrishnikh sprav. 2011. Ne 1. S. 274-282.

10. Pro kontsesiiu: Zakon Ukrainy vid 3 zhowt.
2019r.  Ne155-IX. URL: https://zakon.rada.
gov.ua/laws/show/155-20#Text

11. Butnyk O.0. Analiz rozvytku derzhavno-
pryvatnoho partnerstva v Ukraini. Derzhavne
upravlinnia: udoskonalennia ta rozvytok. 2014.
Ne 4. URL: http://www.dy.nayka.com.ua/?op=1&z
=709 (data zvernennia: 10.12.2024).

12. Kaur Suniti, Goyal Radhika, Gandhi
Samridhi. Public-Private Partnership For Airport

Infrastructure. 10.10.2023. URL: https://www.
mondag.com/india/ government-contracts-
procurement-ppp/1375254/public-private-
partnership-for-airport-infrastructure#tauthors (data
zvernennia; 11.12.2024).

13. Melnyk V. Kontsesiia aeroportiv yak «zlitna
smuha» dlia vidnovlennia haluzi aviaperevezen.
URL: https://biz.censor.net/ resonance/3302309/
kontsesiya_  aeroportiv_yak_zlitna_smuga_dlya_
vidnovlennya_galuzi_aviaperevezen (data
zvernennia: 11.12.2024).

14. Marchuk V. DPP v infrastrukturi: chy varto
ochikuvaty zminy na krashche? 17.05.2021. URL.:
https://kpmg.com/ua/uk/home/media/press-
releases/2021/05/dpp-v-infrastrukturi.html (data
zvernennia: 11.12.2024).

15. Realizatsiia ~ proiektiv. v aeroportu
«Boryspil»: umovy spravdi efektyvnoho DP
partnerstva. URL: https://uba.ua/eng/news/6653

(data zvernennia: 11.12.2024).

16. Smerichevskyi S.F., Hura S.M. Derzhavno-
pryvatne partnerstvo v systemi stratehichnoho
rehuliuvannia rozvytku aviakosmichnoi haluzi.
Prychornomorski  ekonomichni  studii.  2019.
Vypusk 39-1.  URL:  http://bses.in.ua/journals/
2019/39 1 2019/32.pdf (data zvernennia:
11.12.2024).

17. Aeroporty v usomu sviti boriutsia za
investytsii v modernizatsiiu infrastruktury v
umovakh zrostannia pasazhyropotoku, kazhe
heneralnyi dyrektor ACI WORLD. 12.10.2024.
URL.: https://www.travelandtourworld.com.ua/ (da-
ta zvernennia: 11.12.2024).

28 IOpuouunui éicnux 4 (73) 2024



Hengpka JI. C., Martsiesa J]. A.

Liubov Netska, Daria Matvieva

PUBLIC-PRIVATE PARTNERSHIP IN THE FIELD OF CIVIL AVIATION

State Non-Profit Enterprise «State University «Kyiv Aviation Institute»
Lubomyr Huzar Avenue, 1, 03058, Kyiv, Ukraine
E-mails: liubov.netska@npp.nau.edu.ua, 6863358@stud.nau.edu.ua

The purpose of the article is to outline the ways of development of public-private partnership in the field
of civil aviation and to formulate proposals for improving the relevant legislation of Ukraine. Research
methods: the methods of analysis and synthesis, comparative-legal, systemic-functional and logical-legal
were used for the interpretation of normative and legal acts, the study of approaches to legislative regulation
and examples of public-private partnership in Ukraine and other countries. Results: the forms of public-
private partnership were analyzed and the further expediency of using the concession as the most effective
among them for the aviation industry was proven. It was noted the need for changes to the legislation on
public-private partnership, in particular the expansion of the spheres of public-private partnership and the
definition of the list of objects in the field of aviation for which the use of public-private partnership is
possible, implementing the principle of freedom of contract within the framework of public-private
partnership, increasing the rights of the investor (private partner), providing state guarantees for the
payback of public-private partnership projects, improving the Law of Ukraine «On Concessiony.
Discussion: the need to expand the range of state partners, namely involvement in public-private
partnerships as independent state partners of state/municipal enterprises, business associations, institutions;
changing the ownership structure of airports and the necessary legislative changes in favor of private
partners in terms of their acquisition of ownership rights to objects built within the framework of public-
private partnership; feasibility of developing and adopting a separate law on public-private partnership in
the field of civil aviation.

Key words: public-private partnership; aviation industry; public partner; private partner; areas of
public-private partnership; concession agreement; public-private partnership agreement; investment.
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MLIITAPA3ZALIA KOCMOCY SIK IPABOBUIM BUKJIUK
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Mema cmammi noaseac y QUABLEHHI NPOSAIUH MA HEOOJIKI8 MINCHAPOOHO20 KOCMIYHO20 npasd, wo
CMBOPIOIOMb MONCIUBOCHE | CNPUAHHA OISl MiIimapu3ayii Kocmocy, ma Gopmynosanti npono3uyii uooo
WIAIXI8 BOOCKOHANEHHS NPABOBUX MEXAHIZMIG 3a0e3neyeHHs MUpHO20 SUKOPUCANHA Kocmocy. Memoou
00CNI0MNCEHHA: BUKOPUCMAHO  3A2ANbHOHAYKOGI  (OianeKmuunull, auanisy ma cunmesy,
@yHKyionanvHull)) ma cneyianibHi IOPUOUYHI Memoou  (N02IKO-IOPUOUYHUL,  DHOPMATLHO-IOPUOULHULL,
nopisHANbHO-npasosuil). Pesynvmamu: posenisHymo npobiemy Mminimapusayii KOCMIUHO20 HPOCMOPY 5K

CUCmemHo-

KIH0408020 NPABOBO20 BUKIUKY CYYACHOCHI. AKUEHMOBAHO, WO MINCHAPOOHI OOKYMEHMU 8 OKpecieHil cqhepi
JUWEe YACMKOBO pe2yniolomb NUMAHH BUKOPUCHIAHH KOCMOCY V BIUCLKOGUX YLIAX, 3ATUMUAIOYU 3HAYHI
NPO2ANUHY, 5KI YCKIAOHIOWMb 30epedcents U020 MUpHO20 Xapakmepy. Busnaueno ocHogHi npasosi
npobiemu, Wo Cnpusoms MIIimapuzayii KOCMocy, 30Kpema:; 8iOCYMHICIMb YIMKUX MeXaHi3Mie KOHMPOTIO 34
2OHKOI0 030pO€Hb, HEOOCMAMHIO pe2yisayilo  BUKOPUCMAHHSA MEXHON02Il NOOBIUHO20 NPUSHAYEHHS,
CKIAOHICMb 3ACMOCYBAHHS MIJCHAPOOHO20 2YMAHIMAPHO20 Npaga 00 KOCMIYHO20 NPOCHIOPY, d MAKONC
obmedcenicmb GIONOBIOANILHOCHE 3G MONCAUBI BILICbKOBI IHYudeHmu 6 Kocmoci. Ilpoananizosano cyuacwi
3aepo3u, No6’sA3aMi 3 POIMIWEHHAM O030POEHb HA  OpOImi, MONCIUBOCHAMU AMAK HA  KOCMIUHY
iH(hpacmpykmypy ma naueoM Ybo2o Ha 2100anbHy 6e3nexy. 3anponoHo8aHO WLIAXU HOOOJNAHHS YUX
BUKNIUKIB uepe3 pO3POOKY HOBUX MIHCHAPOOHUX NPABOBUX HOPM | MEXAHI3MI8, CHPAMOBAHUX HA
deminimapu3zayitlo NeGHUX 30H KOCMOCY, PO3UIUPEHHSI KOHMPOMIO 34 OISIbHICMIO APUSAMHUX KOCMIYHUX
KOMRAHIU, a MaKodic a0anmayilo NPUHYUNIe MINCHAPOOHO20 2YMAHIMAPHO20 Npasa 00 KOCMIuHOI cpepu.
002060peHHA: CMPIMKULL PO3BUMOK KOCMIYHUX MEXHOAO02IU, 3POCMAHHS KITbKOCMI KOCMIYHUX 0epicas i
aKmueizayiss NPUGAMHO20 CEeKmMopy Npu3eo0sims 00 NEPemEOpPeHHs. KOCMOCY HA Cmpameiuny apemny Ol
3abesneyennss Hayionanvhoi Oesneku. Heobxione OHOGNEHHS RNPAB08020 NIOX00Y 00 GUKOPUCTHAHHSI
KOCMIYHO20 HPOCMOPY 3 YPAXYBAHHAM CYHACHUX MEXHOA02IUHUX, NONIMUYHUX | 6e3neKosux 8UKIUKie. Bazome
BHAYEHHSA MINCHAPOOHOI cnitbHoOmU OJ151 NIOMPUMKU CIADITbHOCMI Mma b6e3neKu y KOCMOCI.

Kniouosi cnoea: minimapuszayis kocmocy, HayionanvHa Oe3nexa, NpusamHi KOCMiuHi KOMNAHII; 2OHKA
030pOEHb Y KOCMOCI, OeMinimapu3ayis Kocmocy, besnexa.

IlocTanoBka mpodaeMu Ta ii aKTyaJbHICTh.
MiiTapu3aliisi KOCMOCY € OJHIEI0 13 HaHBaXKJIUBI-
MUX TPoOJIeM CYyYacHOTO CBITY, K4 ITOCTYIIOBO
MEPETBOPIOETHCS Ha III00AbHUN BUKIIMK IS MIXK-
HapoJHOI Oe3rneku Ta cTaliabHOCTI. JlocmimKeHHs
MPaBOBHMX BUKJIMKIB MilliTapu3allii KOCMOCY € aKTy-

QTbHUM JJIs1 pO3pOOKH €(PEeKTHBHHUX MIKHAPOIHUX
IHCTPYMEHTIB, CIpPSIMOBaHMX Ha 3a0e3TeUYCHHs
CTaOUILHOCTI Ta OE3MEKH Y KOCMIYHOMY ITPOCTOPI.
Lleit mporec BUKITMKAE CepHO3HI MUTAHHS CTOCOBHO
KOHTPOJTIO HaJl BUKOPHCTAHHSIM KOCMOCY, a TaKOX

(dopMyBaHHS HOBHX MDKHapOJHUX HOPM ISt
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3amo0iragHsa #oro MimiTapm3ariii. 3MaTHICTE KpaiH
BUKOPHCTOBYBAaTH  KOCMIYHHMA  TIPOCTIp IS
BIMCHKOBHX TOTPEO MiIpUBAE MPUHITAITA MUPHOTO
BUKOPHCTAHHS KOCMOCY Ta MOXKE IIPH3BECTH [0
CTBOpEHHS  030pO€Hb, 3MAaTHUX 3arpOXKyBaTH
ICHYIOUil cCUCTEMi OE3MEKH.

AHani3 pocaigkens i myOJikaniii 3 mpooJie-
MH. 3pOCTa€ KOJIO HAYKOBIIIB, SIKi JOCIIIKYIOTh
MiXKHapOAHO-TIPAaBOBI aKTH, CHOPSIMOBaHI Ha MOBHY
nemimitapusaiiro kocmocy. [lpari H.P. Mamamesoi,
I0.C. Illemmygenka, O.C. Crenbmaxa, OM.Ipuroposa
MPUCBSAYEHI po3po0Li mpobieM Oe3MeKH BUKOPH-
CTaHHS KOCMOCY, 3MiCTy MIKHApOIHUX YTOHd Y
cdepi kocmocy. Poboru A. I'opaerok, 1. 'opbOaua,
M. CeMeHUYK MICTATh MPOIMO3MIII MO0 CTBOPEH-
Hsl OUIBIN JICTAJLHUX YTOZ JJIsl PEryJIOBaHHS KOC-
MIYHOI JiSTBHOCTI, OCOOJIMBO BPaxOBYIOUH 3POC-
TaHHS KIUJTBKOCTI NMPHBATHUX KOMIIAHIHM, sIKi 37ic-
HIOIOTh TaKy IisUIbHICTh. [Ipobaemy nmeminmitapusa-
il KOCMOCY BHUBYA€ psiJl 3apyOi>KHUX BUCHHUX, 30K-
pema Ram S. Jakhu, Albert K. Lai, David C.
DeFrieze Ta iH. Anie mpaBoBOrO BUPIILICHHS BOHA HE
orpuMana. ToMy He BTpadae aKTyaJbHOCTI Ta He-
00X1AHOCTI HOAAIBIINX JOCIIIKEHD.

Buknaa ocHoBHOro marepiajiay H0cigKeHHSs.
Kocmoc choroniHi cTaB cTpaTerivHO0 apeHoro, i 0a-
rato KpaiH BOAQ4alOTh Y HbOMY HE JIMIIE HayKOBO-
JOCHIIHUIBKAM, a ¥ BIHCHKOBHH ITOTEHIIA.
Minitapuszaiisi KocMOocy HaOyBa€ 3HAYEHHS IS
HaI[iOHaNbHOI Oe3meku Ta TiodaipHOro OajaHcy
CHJI, IO CHOHYKAa€ JEp)KaBHW BKJIAJATH PECYpCH B
PO3BUTOK KOCMIYHHX OOOPOHHUX TEXHOIIOTIH.

Tak, y 2019 poui CILIA ctBopunu Kocmiuni cu-
mu (United States Space Force), siki € okpemum po-
JIOM BIMCBK, 11O BIAIIOBiJa€ 3a 3a0e3leyeHHs Halli-
oHanbHOi Oe3neku y kocmoci. CLLIA matoTh mepe-
JIOBY CHUCTEMY CYIYTHHKIB JUIS 3B’S3KY, PO3BLAKH
ta Hapiramii (GPS) [1]. ®paHIis Takok aKTUBHO
PO3BHBaE KOCMiYHY OOOpPOHY, 30KpeMa CTBOpHJIA
KOCMiIYHE KOMaHAyBaHHA Yy ckiaai BilicekoBo-
MOBITPSIHUX CHJI 1 BE/IE CIIOCTEPEKEHHS 3a CYIyT-
HUKaMU B paMkax mnporpamu ARES mns 3axmery
CBOiX iHTepeciB Ha opOiTi [2]. TakuM unHOM, TIOCH-
JeHHs aMOilii KpaiH y KOcMiuHii cdepi 3HAUHO
3MiHIOE OajaHC CHJI Ha MDKHApOIHIN apeHi, MOCH-
JIOI0YHM KOHKYPEHIIF0, BUKJIMKAIOYX HOBI JIUILIO-
MaTH4HI Ta OE€3MEeKOBI BHKIHMKH, a TAKOX CTHMY-
JIIOI0YU HOBY TOHKY 030pO€HB.

[lompm 3pocTtanHsA iHTEepecy A0 MimiTapu3arii
KOCMOCY, MDKHApO/IHE TIPaBO Iependadae psj cTa-
HIApTiB, M0 0OMEXYIOTh BUKOPHUCTAHHS KOCMIYHO-
ro TMPOCTOpYy y BilichbKOBHX minsax. IlpwHImm He-
MIPUBIACHEHHS] KOCMIYHOTO TIPOCTOPY Ta HEOECHHUX
Tin € ¢QyHIaMEHTaTPHUM Y MDKHapOJIHOMY
KOCMIYHOMY TpaBi i mependavae, 1o >koaHa Aep-
’KaBa HE MOXKC 3asBUTH CYBEPCHITET Ha KOCMOC,
Micsie  um  immi  HeGecui Tina. Foro 6ymo
3akpimneno y Pesomronii ['enepanbhHoi AcambOiei
OOH Ne 1721 (XVI), ne 3a3Ha4eHO, 1110 KOCMIYHUH
MPOCTIp 1 HEOCSCHI Tijla BIAKPUTI JUIS TOCIIKEHHS 1
BUKOPUCTaHHSA 3rigHO 3

BCciMa  JepKaBaMH

MDKHApOJAHUM TIpaBOM 1 HE MOXYTh OyTH
NpUBJIACHEHI JAepxaBamu [3].

[TizHime okpecnenuii NpUHOMT OyB MiATBEp-
JokeHuit y JloroBopi mpo NPUHLIUNM AisUTBHOCTI
JICp’KaB y JIOCHIDKCHHI Ta BUKOPHCTaHHI KOCMid-
HOT'O MPOCTOpY, BKIItOYatoun Micsip Ta iHII HeOe-
cHi Tina (mani — Jlorosip mpo xocmoc) [4], sikuii 3a-
OopoHsie Oynb-sKe HalllOHAJIbHE IPUBIACHEHHS,
HE3JIS)KHO BiJl TOTO, 3AIMCHIOETHCS BOHO HIISXOM
MIPOTOJIONICHHSI CYBEPEHITETY, BUKOPUCTAHHS YH
OKymalii, 41 OyAb-IKUM iHIIUM criocoOoM. Takuit
MiAXig Mae Ha MeTi 30eperTh KOCMOC SIK CHUIbHY
CHaIIMHY JFOJICTBA, JOCTYIHY JJIsi BCIX JEpKaB,
HE3AJIEKHO BII IXHIX €KOHOMIYHUX un
TEXHOJIOTIYHUX MOKIHBOCTEH [4].

3ayBaxxnmo, 10 YTrojaa Mmpo AiSUIBHICTh JepiKaB
Ha Mics1i Ta iHIIUX HeOSCHUX TiJIax [5] MOMOBHIOE
JloroBip mpo KocMocC i peryitoe BUKOpucTaHHs Mi-
cAl Ta iHMHUX HEeOECHUX Tul. 30KpeMa, MOJI0KEH-
HS, IO B Hill 3aKpiruieHi, 3a00pOHSIIOTh OYIb-AKi
BIMicbKOBI il Ha MicAlll Ta BU3HAYAKOTHL WOr0 K
CHUIbHY CHAIIMHY JFO7icTBA. Xoua OaraTo KpaiH
HE MiJMHUCcaTd M0 YTOJy, BOHA BCTAHOBIIOE BaX-
JMBHUHA NMPEUEJeHT UII MUPHOTO BUKOPHUCTAHHS He-
OecHux TiJ.

VY KOHTEKCTi 3a3Ha4€HOro BapTO MOTOIUTHCH i3
no3uuiero HaykoBuiB A. I'opaetok Tta I. ['opbaua,
SKi BB@XKAIOTh, IO 332 HASBHOCTI y MIXKHapOHHUX
JIOTOBOpax BiATIOBIIHUX HOPM IPO MUPHE BUKOPU-
CTaHHSl KOCMOCY, BC€ K IEBHI NMPOTaJMHA MAaroTh
Miclle y MDKHapOJHHX aKTaX, 30KpeMa CTOCOBHO
OB JIeTANTFHOT MPaBOBOi periiaMeHTallii BUKOpH-
cranus Micsns Ta iHmmx HebecHnux Tin [6, c. 15].

Tak, MbKHapoHE KOCMIYHE IPaBO CIPABII Mae
MIEBHI TIPOTAIMHH, OCOOIMBO y cdepi peryTroBaHHs
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BHKOPHUCTAaHHA Micsams Ta iHIMIMX HEOSCHUX Tifl.
Jorosip mpo kocmoc i JloroBip mpo Micsmb
MICTSTh JIMIIE 3arajbHi HPUHIMIIM, 3aJIMIIAI0YH
YUMajio THUTaHb 0€3 KOHKPETHUX BIMIMOBIICH, Ha-
NPUKIAJI, 3a3Ha4YeHi yroad He BH3HAYAIOTh KOH-
KPETHUX MEXaHi3MiB, 3a SKUMH MOXKHa Oyjo ©
3MIACHIOBATH PO3MOIiN a0 BUKOPUCTAHHS TaKUX
pecypcis.

Pesomonist I'enepansHoi Acambnei OOH 36/97
MiIKPECITIOE BaXIUBICTh 3a00iranHs ToHIlI 030po-
€Hb Y KOCMi4YHOMY TipocTopi. BoHa nocunaerscs Ha
myHKT 80 3akiIro4HOrO JOKyMEHTa JAEcATOi
cnemianbHol  cecii  (pesomronis  S-10/2),  skuit
3aKJIUKa€ MIKHAPOJHY CHIIBHOTY MPOJOBXKUTH Tie-
PEroBOpHU 1 PO3POOUTH 3aX0JU JUIS HEIOMYIICHHS
Mimitapu3ariii kocmocy [7]. Lle BimmoBimae mpuH-
nunaM J{oroBopy mpo KOCMOC, SIKHii BCTaHOBIIIOE,
10 KOCMIYHUH TPOCTIip MPU3HAYCHUH IS MUPHOTO
BUKOPHUCTaHHS 1 3a00poHsIE po3MillleHHsT 30poi Ma-
COBOT0 ypaskeHHS Ha op0Oiti 3emui abo Ha Hebec-
HUX Tijax.

OcnoBHOlO MeToto KoHBeHwii mpo 3a0opoHy
BiliCbKOBOrO a00 OyIp-IKOro iHIIOTO BOPOKOTO
BUKOPHUCTAHHS 3aC001B BIUTUBY Ha JOBKIJIIS, TAKOX
Bimomoi sk Komsenmis ENMOD (Environmental
Modification Convention), € 3a6opona BHKOpHC-
TaHHS BiICBKOBHUX TEXHOIIOTIH, [0 MOXKYTh 3MiHIO-
BaTH HABKOJIMIIHE CEPEIOBHIIE 3 METOIO 3aBJaHHS
mKoau iHmmM nepkasaM [8]. Oxpecinena KonBeH-
Iisl OXOIUTIOE BIUIMB HA Pi3HI MPUPOIHI CepesiOBH-
1112, BKJIFOYHO 3 KOCMIYHHM TPOCTOPOM ¥ BiIIOBiJI-
HO 3a00poHsie Oyap-ski MeTomu Monaudikamii m0-
BKLIIJIS, III0 MAFOTh HIMPOKi, JOBrOTPHUBAJ ab0 cep-
HO3HI HACTIJIKU ISl €KOCUCTEMH, SIKIIO X BUKOPH-
CTOBYIOTH 3 BOPOKMMH IIJISIMH, HampHKiIan 3a0o-
POHY BIUTMBY Ha IIOTOAY, KIIIMaT, CTaH OKEaHIB Ta
KocMiuHMH npocTip. Xoua KoHBeHIIisI HE 0XOIIIIOE
BCl aCIEKTH BIMCHLKOBHX TEXHOJIOIH, BOHA OOMe-
KY€ MOKIJIUBOCTI 3aCTOCYBaHHS TaKUX METOJIB, IO
MOYTh BIUIMHYTH Ha KOCMIYHE CEpeAOBHILE, ITiJI-
TPUMYIOUH TI00aIbHI 3yCHIUIA 31 30€peKeHHS MU-
PY B KOCMOCI.

Bipno 3ayBaxxuna M. CemeHUyK, 110 BaXKJIMBO B
MOJANIBIIOMY 3MIIHIOBATH MDKHAPOJHO-IPABOBI
3acaay JieMiTiTapu3alii KOCMIYHOrO IpPOCTOpPY
NUISIXOM PO3POOOK HOBUX MIXKHAPOJHUX JIOTOBOPIB,
0 € HEOOXIIHICTIO Ta NMPEBESHTUBHOK MIPOIO JIJIs
3armo0iraHHs roHIll 030pPO€Hb, OCKIIBKH HAsSBHUMHU

MDKHApOJHUMH yrolaMu He TependadeHa 3abopo-
Ha Ha PO3MIIEHHS ACSIKUX BHUIIB 030pOEHHS HOBO-
ro mokomiuuas [9].

Taxoi x mo3umii norpumyetses [esin K. Jle®d-
pi3 i BOAHOYAC HATOJIONIYE HAa TOMY, IIO 3 OTJIALY
Ha LIBUJKWAN PO3BUTOK TEXHOJOTiH, iCHYIOUl MiXk-
HapOJHI yrogu He Aal0Th YiTKUX BH3HAYEHb i 00-
MEXEHb Ul HOBUX THIIIB 030pO€HB ¥ KOCMOCI, Ta-
KHX K IPOTHCYIYTHUKOBI CUCTEMH, JIa3epHa 30post
Ta iHmi 3acobm BIUMBY. BiH migkpeciioe, mo me
CTBOPIOE PU3UKHU IS MEPHOTO BUKOPUCTaHHS KOC-
MOCYy 1 MIDKHApOJHOI CTa0iIbHOCTI, OCKIJIBKH
BiJICYTHICTh HAaJISKHOTO PEryJIIOBaHHS MOXE TpH-
3BECTH JI0 TOHKH 030po€eHb y kocmoci [10].

Sk 3ayBaxye JI. Heupka, 3amyck CyIyTHHKIB
JUIA 3aBJIaHb HAIlOHAJIBHOI OE3MEeKH HACTOPOXKYE,
OCKIJIBKM 3arpoKye MiJliTapu3amiero KocMmocy. |
¢dakToM € Te, MO OinblIe ABOX JECSTKIB POKIB Y
BiICBKOBHX ONEpalisx IHUPOKO BUKOPHCTOBYIOTHCS
KOMEpIIiifHI KOCMi4YHiI CUCTeMH. BHCHOBKHM Hayko-
BHIII TIPO T€, 1110 KOCMIiYHA JiSUIbHICTh Y BIHCHKOBHUX
OUIAX ~ KOMEpLIami3yeTbcsi 1 HANEeKHO  He
KOHTPOJIIOETHCSI MI>KHAPOJHUM CITIBTOBAPHUCTBOM, €
CIyLIIHUMH Ta akTyaipHumu [11, c. 20].

TakuM 4yMHOM, X0Ya ICHYIOTh MI>KHAPOJIHI CTaH-
JAPTH TS JeMiTiTapu3anii KocMocCy, 3a0e3MedeHHs
MHPHOTO BHUKOPHCTaHHS KOCMOCY 3aJHIIA€THCS
BUKJINKOM. JlepikaBi HaMararoThCs JOTPHUMYBATHCS
MDKHApOJHOTO TIpaBa, aje OJHOYACHO AaKTHUBHO
PO3BUBAIOTH TEXHOJIOTII, SIKi MOXYTh BHUKOPHCTO-
ByBaTHCS 1 s OOOPOHHHX I[UIEH, IO MOPOIKYE
HOBI pU3UKH. BpaxoByrouu BHIlIEHAaBEIECHE BaXKIIH-
BO HAroJIOCUTH, IO MOAAJIbLIEC 3MIIIHEHHS MDKHA-
POJTHO-TIPABOBUX 3acaj s AeMiTiTapr3aiii KocMi-
YHOTO IPOCTOPY € KPUTUYHO BAKIMBUM KPOKOM,
OCKIJIBKH CyYacHi JIOTOBOPH JIMIIIE YaCTKOBO OXOII-
JIOIOTH HOBITHI BUIM 030poeHHs. Taki cranmapTtu
Morn O peryiroBaTu, HallpuKial, 3a00poHy Ha po-
3MillleHHsT OOMOBUX CHCTEM Y KOCMOCi, OOMEKEHHS
BUNIPOOYBaHb MPOTUCYITYTHUKOBUX TEXHOJIOTIH.

Ponp nmpuBaTHUX KOCMIYHMX KOMIAaHid CTPIMKO
3pocia, IEpeTBOPIOIOYH 1X Ha BIUIMBOBHUX I'PABLIB Yy
KOCMIYHOMY CEKTOpi mopspn i3 aepkaBamu. Lle
MOPOJKY€E BUKIMKH, TOB’A3aHI 3 MiJliTapu3ali€io
KOCMOCY, OCKITBKH KOMEPIIiiHI CTPYKTYpH Aeali
yacTime 3a0e3neuyoTh 00OpPOHHI MPOrpaMu, Po3-
POOIISIIOTH TEXHOJIOTT TOJBIHOTO MIPU3HAYEHHS Ta
CHPUSIIOTh PO3BUTKY 1HPPACTPYKTYPH, SKa MOXKE
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OyTH BUKOpHICTaHa IS BiliChKOBMX Irimed. Ha-
MIpHUKIIa, KoMmaHis SpaceX ykiajga KOHTPaKTH 3
MinictepctBom oboponu CIILIA Ha BUKOpPHUCTaHHSI
CUCTEeMH CYIyTHHUKOBOro iHTepHeTy Starlink mst
3a0e3nedeHHs BiiicbKOBOTO 3B’s3Ky. Y 2022 porri
Starlink OyB BUKOpUCTaHUH Ui MiATPUMKH
Vkpainu B yMoBax BiliHH, IO MiAKPECIUIO 3HA-
YCHHSI TPUBATHUX KOMIIaHi y cdepi 00OpoHH.
BilicpkoBHii AOCTYm A0 TakWX KOMYHIKaIlifHUX
CHCTEM O3Hauae, 10 BOHU MOXYTh OyTH MIIIEHHIO
JUis  atak  abo 3acoboM IS KOOpAMHAIT
BIMICBKOBHX omepaitiii [12].

Tak, mpuBaTHI KOMIaHii, 3aBISKH IIBUIKOMY
TEXHOJIOTIYHOMY PO3BUTKY Ta THYYKOCTi B iHHOBa-
LisX, CTaIM BaXJIMBUMH YYaCHHKaMH KOCMIYHO{
TOHKH, aJie BOJHOYAC CTBOPIOIOTh PU3UKH JIJIsI MiJIi-
Tapu3alii kocMocy. BOHH BiIKpWBarOTh HOBiI MOXK-
JIUBOCTI JJII KOCMIYHOI OOOpPOHH, ayie iXHs Jisib-
HICTh TaKOX MOTPeOy€e PeTeIbHOIO MiXKHAPOIHOTO
KOHTPOJIIO, 100 3amo0IirTH MEePeTBOPSHHIO KOCMO-
Cy Ha IoJIe JIJIsl BIHCHhKOBMX KOH(IIIKTIB 1 3aXHCTH-
TH WOTO K CHUIBHHH pecypc AJsl BCIiX JIHOACHKUX
LUBLTI3AMiN.

BucnoBku. /1515 po3po0Kku npaBoBHX iHCTpyMe-
HTIB, IO PEryITIOBATUMYTh MPUBATHY MisIIBHICTh Y
KOCMOCI, MOKHA 3aIlPOTNIOHYBATH PAJ HOBITHIX TijI-
XOJliB, cepell HUX:

- MDKHApOJHUAN JIOTOBIp TPO BiJMOBiNaIbHICTH
NPUBATHUX ONEPAaTOPIB Y KOCMOCI, 30KpeMa TaKHi
JIOTOBIp MIir OM BU3HAYATH CTAaHAAPTH BiAMOBIIANb-
HOCTi NPUBATHUX KOMITaHIH 3a MIKOMY, 3aIlOMisiHY
iX MisUTEHICTIO, BKJIFOUAIOYH aBapil Ha opOiTi, MIKO-
1y, 3aBJaHy iHGPACTPYKTYpi UM IHIINM JepKaBaM;

- mepe0aYnTH BUMOTY CTpaxyBaHHS KOCMIYHUX
00’€KTIB KOMIIAHIH I TIOKPUTTS MOMJIMBHUX 30UT-
KiB Bij aBapiiiHUX CHTYyaIliif Ha OpOiTi;

- YCTAaHOBUTH YiTKi NpaBWia PO3MOIiITY BiAIo-
BIJAJILHOCTI MIX JlepKaBaMu 1 IPUBaTHUMHU OIlepa-
TOpamMH, OCOOJIMBO B YMOBaX TPAHCKOPJAOHHHX UM
MDKHapOJHUX MPOEKTIB;

- nepea0aunTH cucTeMH MWTpadiB YU CaHKLIN
JUIl KOMIIAHIH, 10 HE JOTPUMYIOTHCS BCTAaHOBIIE-
HUX MDKHAPOJHUX CTaHAAPTIB O€3MeKH;

- BHECTH 3MiHM 10 J[oroBopy nmpo KocMmoc 3 Me-
TOKO BCTaHOBJICHHS OOMEXEHb JUIS TPUBATHUX
KOMITaHii Ha pOo3pOOKY i BHKOPUCTAHHS TEXHOJOT1H
3 MOXKITUBHM BIfICHKOBHM 3aCTOCYBaHHSIM y KOCMO-
ci;

- BBECTHU TOHSATTS «KOCMIYHOI O€3MeKm» Ta HiT-
KO BU3HAYUTH, SKI THIH TiSTTLHOCTI € HETPUIHSIT-
HUMH I TIPUBATHUX ONEPaTOpiB, MO0 YHUKHYTH
PU3UKY MilliTapH3alii KocMocCy;

- PO3pOOUTH CHCTEMY TEPEeBIpKH ¥ HATMsAy 3a
TUSUTBHICTIO MPUBATHUX KOMIIAHINM i 3a0e3edeH-
Hs 1X BiJIMTOBITHOCTI /O BUMOT JeMIJTiTapU3allii.

Binrak, 3a3HaueHi BUIIE MPOIO3UILI JA0MOMO-
JKYTh CTBOPUTH CUCTEMHI MeXaHi3MH sl OiIbII Bi-
JIMOBIIaIbHOT yYacTi MPHUBATHOTO CEKTOPY B KOC-
MOCI ¥ 3MEHIIaTh PU3KKHU IS TI100anbHOI Oe3meku
Ta JOBKIIIAL.

OTXe, MOCHIPKEHHS MiATBEPIPKYE, M0 MiJiTa-
pu3allis KOCMOCY € 3HAYHUM TPAaBOBUM BUKJIMKOM,
AKHI MOTpe0y€e KOHCOIIOBAaHUX 3yCHIIb MiKHApO-
JTHOI CHITBHOTH Ui (OpMyBaHHsS aJeKBATHOTO
MIPaBOBOT'O CEPEIOBUIIIA, 110 3aXUCTHTh KOCMOC BiJ
MIEPETBOPEHHS Ha apeHy BiHCHKOBHX KOH(MIIKTIB Ta
CIIPUATAME HOr0 MHUPHOMY BUKOPHCTaHHIO B 1HTE-
pecax ychoro JIOJCTBa.
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The purpose of the article is to identify the gaps and shortcomings of international space law, which
create opportunities and support for the militarization of space, and to formulate proposals on ways to
improve the legal mechanisms for ensuring the peaceful use of space. In accordance with the set goal, the
following main tasks have been defined: to analyze the main international treaties and agreements
regulating the issue of space militarization; identify legal issues related to the use of outer space for military
purposes. Research methods: general scientific (dialectical, analysis and synthesis, system-functional) and
special legal methods (logical-legal, formal-legal, comparative-legal) were used. Results: the problem of the
militarization of outer space is considered as a key legal challenge of modern times. It was emphasized that
international documents in the outlined area only partially regulate the issue of using outer space for
military purposes, leaving significant gaps that make it difficult to preserve its peaceful character. The main
legal problems that contribute to the militarization of space are identified, in particular: the lack of clear
control mechanisms for the arms race, insufficient regulation of the use of dual-use technologies, the
difficulty of applying international humanitarian law to outer space, as well as the limitation of
responsibility for possible military incidents in space. Modern threats related to the placement of weapons in
orbit, the possibilities of attacks on space infrastructure and its impact on global security are analyzed.
Ways to overcome these challenges are proposed through the development of new international legal norms
and mechanisms aimed at the demilitarization of certain areas of space, the expansion of control over the
activities of private space companies, as well as the adaptation of the principles of international
humanitarian law to the space sphere. Discussion: the rapid development of space technologies, the growth
of the number of space states and the activation of the private sector lead to the transformation of space into
a strategic arena for ensuring national security. It is necessary to update the legal approach to the use of
outer space, taking into account modern technological, political and security challenges. The importance of
the international community in maintaining stability and security in outer space.

Key words: militarization of space; national security; private space companies; arms race in space;
demilitarization of space; security.
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JTIEBICTh MIZKHAPOJTHO-TIPABOBUX CAHKIII Y COEPI HUBLILHOI
ABIALII MPOTH JEP)KABU-ATPECOPA
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Memoro Oocniodxcenns € 30iUCHEHHSA aHANi3y peanizayii MINCHAPOOHO-NPABOSUX CAHKYIU V cepi
YUBIILHOL asiayil, NOwyK Hanpsamie nideuujerHs Ole60Cmi Yb0o2o THCMPYMEHMA 8 KOHMEKCMI CMPUMYSAHHS
Oeporcasu-azpecopa ma Kopekyii i1 noaimuxu. Memoou O00CHIOHCEHHA: BUKOPUCMAHO 30KpeMd,
NOPIGHANbHUL A CUCMEMHULL Memoou Oasl 3 SCYBAHH CYMI Ma eQeKmusHOCi MIXCHAPOOHO-NPABOBUX
CamKyiti, 6paxogyioul GenuuesHi 30umKu Gi0 NOGHOMACWIMAOHO20 emopeHenHs P® wna mepumopiio
cysepennoi Yxpainu. Pesynivmamu: 6CmMano6IeHO, WO MINCHAPOOHO-NPABOGL Cankyii y cgepi yusinbHol
agiayii cnpamMoeani Ha NPURUHEHHS. MINCHAPOOHO20 HPABONOPYULEHHSI 3 MEmoi0 MUCKY HA 0epicagy-
NPAGONOPYUWHUKA, CMEEPOIICYEMBCS, WO HPUECOHAHHS MINCHAPOOHOI CRITbHOMU 00 IX 3ACMOCY8AHHA HA
emani 6iticbkosoi azpecii P® nompebye nepeocMucientsi KOMIIEKCY NPaso8ux GIOHOCUH W00 YXGALCHHS
ma peanizayii npumycosux 3axo0ie Paou Besnexu OOH, iHwux cneyianizo8anux MiNCHApPOOHUX Op2anizayill;
30UCHEHO AHANI3 CYYACHOI NPAKMUKU 3ACTNOCY8AHHS MIJICHAPOOHO-NPABOBUX CAHKYIL ) cepi yusiibHoi
asiayii npomu Oepacasu-azpecopa ma ix 0i€gicmv, SUHAYEHO ZHAYEHHS MINCHAPOOHO-NPABOSUX CAHKYIU
cehepi  yusinvnoi aeiayii npomu Odepoicasu-azpecopa. Q02060penHn: y pasi NOPYWEHHS KPAiHOIO
MIDICHAPOOHUX HOPM Ma 8i0OMOSU GUKOHY8amu c60i 30006 s3anus | Opamu Ha cebe GIONOBIOANIbHICMb,
0OpeyHUM € 3aCMOCYBAHHA CAHKYIL 00 MAKOI KpaiHu, CAHKYii € iHCmpymMeHmom 00820mpusanoi Oii, 6oHuU
MOACYMb MAMU MAKCUMATbHULL NOTTMUYHUL A eKOHOMIYHULL egheKm uepe3 neHUll 4ac Nicis ix 66e0eHHs.

Kntouosi cnosa: yusinena asgiayis, MidiCHApoOHO-NPABOGi CaAHKyii;, Oepoicasa-azpecop;, MidCHAPOOHO-
npagosi HOpMU, CRIBNPAYSL MINCHAPOOHUX OPEAHI3AYIL.

IlocTanoBka mpodiaeMu Ta il AKTYAJIBHICTh.
Cankuii, yBeJeHi micisl IHUPOKOMAaCcIITa0HOTO BTO-
PTHEHHS POCIMCHKHX BIHCHK Ha TEPUTOPIiI0 YKpaiHH
24 motoro 2022 p., NOMHUPIOIOTECS SIK HA KOHKPET-
HUX OCi0, TaKk i Ha €KOHOMIKY, TOPTiBIIIO, JIOTICTH-
Ky, IMIIOPT Ta €KCIIOPT TOBapiB Ta iHIIUX cdep ais-
JBHOCTI JiepaBH-arpecopa. MiKHapOAHO-TIPaBOBI
CaHKIIil € OJTHUM 13 HaWII€BIMINX 3aCO0IB IPUMYCO-
BOTO XapakTepy IJisi BiTHOBJIEHHS MDKHapOIHOTO
mupy. BinnosigHo no crarri 2 Craryry OOH kox-
Ha Jepxasa-ydacHuist OOH mae yrpumyBatucs Bix

3aCTOCYBaHHS CUIIM 1 BUPILTYBaTH KOH(MIIKTH MHUp-
HUM TUIIXO0M, a cTaTTs 41 nependayae MOXKIMBICTh
3aCTOCYBaHHSI MPOTH Jep)KaBU-TIOPYIIHHKA 3aXO0-
JIliB, SIKI CTOCYFOThCSI TIOBHOTO 200 4aCTKOBOTO TIPH-
MMUHEHHS] EKOHOMIYHUX BiJHOCHH, 3aJli3HHYHUX,
MOPCBHKHX, TOBITPSHHUX, MOIITOBHX, TelerpadHux,
paznio abo iHIMMX 3ac00iB CIIOTYYEHHS, a TAKOX PO-
3pUB JUILUIOMATUYHHUX BiHOCHH.

VY cdepi UBLIBHOT aBiamii MiXKHaApOJHA CITiIb-
HOTA JIi€ 3 METOI OE3MEeKH y MOBITPIHOMY HPOCTO-
pi, 100 MONBOTH BUKOHYBajHcsA Oe3 3arpo3u s
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JKUTTS 1 300poB’s mroaeit. [luBinbHa aBiarfist Bimir-
pa€ BaXIMBY pOJNb Yy MiATPUMaHHI HOPMAaIBHOI
KUTTEMISUTBHOCTI OyAb-SKOi Iep)KaBh 1 MIKHApO.I-
HOI CIUTBHOTH 3arajoM. IIpoTe moBITpsSHUI TpaHC-
IIOPT 3a3Ha€ HEOE3MEeKH i Jac 3arOCTPEHHS ITOJTi-
TUYHUX Ta COIAIbHO-EKOHOMIYHUX MPOOJieM Y
CBITi, TIOSIBU 30H 30pOiHUX KOH(QIIKTIB, 3pOCTaHHS
TEPOPUCTUYHOT AKTUBHOCTI.

OTxe, BaXJIMBHM € HagaTH OLIHKY Cy4aCHUM
MposiBaM CaHKLIHHOI HOMITUKK MiXXHAPOJHHUX PETi-
OHAJILHUX OpraHi3alliil MUBIILHOI aBiallii, iX BILIH-
By Ha MDKHApOIHUI MPaBOMOPSAOK Ta HOro QyH-
JaMEHTAJIbHI OCHOBHM. 3HAUYEHHS CaAHKIIA $AK 1H-
CTpYMEHTa JOCSTHEHHSI MUPY Ta 0E3MEKH 3pOCTaE,
MIBUIINYETHCS W aKTyaJbHICTh JOCIHIIPKCHHS CaHK-
Uil y cy4acHiil MiXXHAapOJHO-TIPABOBii MpakTuii. 3
BUHUKHECHHSIM TEPMiHOBOI HEOOXiTHOCTI IpHIIU-
HEHHS MIKHApOJHOTO MPaBOMOPYIICHHS, BBEICHHS
MPaBOMIPHUX MIDXHAPOAHO-TIPABOBHX CAHKIIH 3
METOI0 THCKY Ha JepKaBy-TPaBOIOPYIIHUKA MOT-
pebye mepeocMHUCIIeHHS KOMIUIEKC MPaBOBHX BiJl-
HOCHH IIO/I0 YXBaJICHHS Ta peaji3alii NpuMyCcoBUX
3axomiB Pagu Bbesmexku OOH, inmmx cremianizosa-
HUX MDKHapoJgHuX opraHizaniil. EdexruBauM ¢ax-
TOPOM YCIIXy CaHKI# npotu P® e Tpusamicte ix
3aCTOCYBaHHS, €HICTh JIEp)KaB Ta MIDKHAPOIHUX
OpraHizailiif, a TakoX MOCTIHHUN MOHITOPUHT ede-
KTHBHOCTI 0OMEXYBaJIbHUX 3aXO0JIiB.

AKTyalIbHUM € JOCTIDKEHHSI Cy9acHUX IPOsIBIB
CaHKIIHHOI TIOTITUKH JIep>KaB Ta MIKHAPOIHHUX pe-
TiOHATBHUX OpraHi3amiii [WBINBHOI aBiarmii, ix
BIUTMBY HAa MIKHApPOIHUI TPaBOMOPSIOK Ta HOTO
¢dbyrnamenTansHi ocHOBU. KokeH BUTIAIOK BBE/ICH-
HS MDKHApPOJHO-TIPABOBHX CAHKIIH CTOCOBHO KOH-
KPETHOI JiepaBH € oTpeOye HAIEKHOTO BUBUSHHS
i OILIIHIOBAHHS 3 MOTJISTY MI>XKHAPOAHOTO TIpaBa.

AHaJi3 pociaimxeHb i myOsikaniii 3 mpodJie-
mu. [TuTanHs Mi>KHapOTHO-TIPaBOBUX CAHKIIH J0C-
JMKyBand y CBOiX Tpalsx Taki BYeHi, SK
B.I'. BytkeBnu, LI Jlykamyk, O.0. Mepexko,
T.M. HemaraeBa. AHaii3 MiXKHapOIHO-TIPABOBUX
CaHKIi# y UUBUIBHIA aBiamii 3ailCHIOBAIM
M. Packaneii, O. I'puropos, JI. Uyninga. Xapakre-
pucTUKY (HOpM 1 METH CaHKLIH, U0 YBEAEHI MPOTH
Pocii, nagatote A. BoOposunpkuii, H. ["aBpuienko,
A.Tormuapyk, l. V¢, I'. llupoxui#i, P.IOngames.
OpHak mpolecy IX 3aCTOCYBaHHS MIKHAPOJIHUMH
perioHaJIbHUMHU OpraHi3allisiMy UBUILHOI aBiallii B

YMOBax BOEHHOI arpecii mpoTu YKpaiHu MPHUILICHO
He0araro yBard y nparsix BITUN3HSIHUX BUECHHX, IO
3YMOBITIO€ aKTyaJbHICTh 0OpaHOi TEMH.

Bukiaa ocHOBHOTO MaTepiaay A0CTiIKeHHS.
Y MiDKHapoZHOMY TpaBi CaHKIII € peakIliero Ha
BUMHEHHS JICP’KaBOIO TIEBHOTO MPOTUIPABHOTO [i-
aHHs. HaykoBIi BH3HAYarOTh MiKHAPOAHO-TIPABOBI
CaHKMi{ 5K MPaBOMIpHI MPUMYCOBI 3aXOAH, fKi 3a-
CTOCOBYIOTh CYO’ €KTH MIKHApOJHOTO MpaBa Jyis
NPUIUHEHHS MI>KHAPOJHOTO MPaBOMOPYIICHHS, Bi-
JTHOBJICHHS MIPaB MOTEPHINX Cy0’ €KTiB 1 BUKOHAH-
HSl TIPaBOMOPYIIHUKOM 3000B’s13aHb BHACIIZOK Bi-
JIIIOB1TaJIbHOCTI, SIKa ITOCTAE y BIAMOBIIL HA MPABO-
nopyuieHHs. MiXKXHApOTHO-TIPaBOBi CaHKILIi — IIe
3aci0, 3a JOMOMOIOI0 SIKOTO BiJHOBJIIOKOTH MOPY-
IICHI TpaBa Ta JOMAraroThCs BiAIIKOmyBaHHS [1].
CaHKIIii po3risagaroThCs SIK 3ar00XKHI Ta 00MexXy-
BaJIbHI 3aX0JU, SIKi JTO3BOJIAIOTH pearyBaTH Ha IO-
JITUYHI BUKJIUKYU Ta TOJIT, [0 CyMepedaTh MM i
LIHHOCTSIM JIepKaB, sIKi X 3aCTOCOBYIOTH [2]. V pa-
31 MOpYIIEHHSI JEePKaBOI0 MIKHAPOIHUX HOPM Ta
BiIMOBM BHKOHYBAaTH CBOI 3000B’s3aHHs, OpaTH Ha
ce0e BiAMOBIAAIBHICTD, TOPEYHUM € 3aCTOCYBaHHS
CaAHKIIIN IO TaKOi JAepKaBH.

BiTuu3HsHI BueHi, aHaNI3yIOUYd JOCBIJl MDKHAa-
POITHUX OpraHi3alliii i3 3acToCyBaHHs CaHKIIiH, ITiJ
OCTaHHIMH PO3YMIIOTh KOJIGKTHBHI NPUMYCOBI 3a-
XOJIi HE30pOHHOro (MOJITHYHOTO, TUITUIOMATHIHO-
ro Ta EKOHOMIYHOT0) XapakTepy, IO IX 3acToco-
BYIOTh WJICHHW IIEBHOI OpraHi3aiii i creriaiizoBaHi
ycraHoBu OOH mpoTu nepxasy, sika nmopyurye abo
3arpoXxye MDKHApOIHOMY MHUpPY Ta Oe3mer, mopy-
mrye npunucu Craryty OOH i BigMoBisieThCs BU-
KoHyBatu pimenHs Panu besneku OOH, 3 metoro
3MYCUTH LIO JE€p)KaBy NPHUIMHUTH MiKHApOIHE
NPaBONOPYILIEHHS, TOHECTH MIXHAPOAHO-TIPABOBY
BIJNOBIAAJIbHICTh 32 HEMPABOMIpHY IMOBEIIHKY Ta
BUKOHYBATHU CBOi 3000B’s13aHHs 3rifHO 31 CTaryToM
OOH [3]. MixxHapoIHO-IPaBOBI CaHKILIi SBJISIOTH
c0o00r0 HETaTUBHY PEaKIlil0 MiXKHAPOTHOI CIIIBHO-
TH Ha MOPYLICHHS! MIXKHAPOJHOTO MpaBa 3a YMOBH,
0 JiepaBa BiJIMOBISETHCS JOOPOBIIBHO BiJIIIIKO-
JIyBaTH 3aBJaHy LIKOAY 1 MPUIIMHUTH NPAaBOIOPY-
mieHHs [4].

Craryr OOH mnepenbadae, 1110 MiKHAPOIHO-
MPaBOBI CaHKIIIT MOXYTh 3acTocoByBatu Pama Ge3-
nexku OOH 1 criemiasaizoBaHi MiXKHapOIHI OpraHiza-
uii, 30kpema, y cdepi nmBinbHOI apiamii — Pana
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MOBITPAHE, KOCMIYHE, EKOJIOI'TYHE ITPABO

ICAO, Bummit opram MixHapogHoi opraHizamii
nuBibHOI aBiamii (ICAO). Meta ICAO cnpsimoBa-
Ha Ha 33/I0BOJICHHS TOTpeO HaceleHHs y Oe3med-
HOMY MDKHAPOJHOMY TIOBITPSIHOMY IPOCTOpI Ta
3a0e3redeHHi 0e3MeYHOr0 PO3BUTKY MiXHApPOIHOI
LUUBLIBHOI aBialii y BCbOMY CBiTi, BOHA 3a0X04Yy€
OymiBHUUTBO Ta EKCIUIyaTalilo JITaKiB, a TaKOX
CTBOPEHHS Ta PO3BUTOK aBialiHil, aepomopTiB i
HaBITaIIITHOTO O0JIaJJHAHHS Y MUPHUX HJISX.

Ha cyyacHoMy erami HaykoBLi BHOKPEMJIIOIOTH
Taki ISITh PiBHIB MDKHAPOAHUX CaHKLIN y cdepi
UUBLIBHOI  aBiallii mWpOTH  JepiKaBU-arpecopa:
1) rnoGanpHuUil piBeHb — CaHKIIi, SIKi 3aCTOCOBY-
I0TBCSl MDDKHAPOJHUMH OpPTraHi3amisMu, TaKUMH 5K
OOH, €C Tomo; 2) MibKACp)KaBHUI piBEHb — 3a-
MPOBAKYIOThCS JiepKaBaMu abo TpynaMu JepiKas;
3) ranmy3eBHii piBeHb — PiBEeHb OKPEMHX JICPIKABHUX
THCTUTYTIB 200 raiy3eil eKOHOMIKH, 1[0 CTOCYIOTh-
csl CHiBpOOITHULITBA MiX KpaiHamy;
4) xopropaTUBHUI PIBEHb — PiBEHb TPaHCHAIIOHA-
JBHUX KOpPIOpAaIlii, AepKaBHUX Ta NPUBATHUX
¢ipM; 5) iHmUBiAyansHUN piBeHb — CaHKIIi J0
OKpEeMHUX rpoMajisH, ¢izuyaux ocio [5]. TooTo, Mi-
KHApPOAHO-TIPAaBOBI CaHKWii € He nume (opmoro
MI>KHApOIHO-ITPABOBOT BiAMOBIAAILHOCTI, OCKIJIBKH
BOHa € 000B’S3KOM BiJIHOBJICHHS IIOPYLIEHUX IPaB
Ta BIJIIKOIyBaHH:I, a 3ac000M, 3a JOIOMOI'OIO SIKO-
IO BiJHOBJIIOIOTH MOPYLICHI IIpaBa Ta AOMararoThCs
BiJIIIIKOTyBaHHS.

I'enepanbna acambnes OOH 7 kBiths 2022 poky
Bukmoumwna P® 3 Pagu 3 mpaB moguHM Mmicis
OTIPWITIOTHEHHS JI0KA3iB CTpAIIHHUX IiH, sIKi pOCii-
CBbKi Biiicbka BUMHSIOTH B YKpaiHi, ockinbku Pocis
JTUCKPEIUTYE BCl MIDKHAPOAHI IHCTUTYIIi, Y pOoOOTI
AKUX Aoci 6epe ywactb. CrenianizoBaHa YCTaHOBa
OOH, MixHapoaHa opraHizallis MUBUTFHOI aBiamii
(ICAQO) mpamroe 3 METOW MIXKHAPOAHOTO Y3TO-
JDKEHHSI TEXHIYHUX CTaHAApTIiB 1 cTpaTeri, cupusi-
104M 0€3MeYHOMY, 3aXHUILIEHOMY Ta CTaJlOMy PO3BH-
TKY aBiallifHUX CEKTOPIB i aBiallifHUX MOCIYT JJIs
193 nepxaB-uneniB. Paga ICAO Buctynuia 3a Ba-
KIIMBICTD 30epeKeHHs1 Oe3MeKH MOoNbOTIiB Ta Oe3re-
KM MDKHApOJHOI IIUBLIBHOI aBiallii Ta MOB’S3aHUX
i3 UM 3000B’s3aHb JEpXKaB-wICHIB, 1 3aKIMKana
P® npunuHUTH CBOIO HE3aKOHHY IiSUIBHICTH IS
3a0e3TeueHHsT 0e3eKH MOJILOTIB 1 OE3MeKH IUBLUTb-
HOi aBiamii Ta NOTPUMYBATUCS CBOIX 3000B’s13aHb
K 3a UMKa3pKOI0 KOHBEHI[IEI, TaK 1 3a IHIITUMH

MDKHApOIHUMH JOTOBOpaMH TIPO TIOBITPSIHE IIpa-
Bo [3].

VY npeamOyni mo KouBeHIii mpo MiXKHapoOaHY
[UBIIBHY aBiallif0 BU3HAETHCS HEOOXITHICTh YHUK-
HEHHS KOH(QIIKTIB 1 CIPHUSHHS CIIBIIpaIli MK Harli-
MU 1 HApOJaMH, BiJl YOTO 3aJI€KHUTh MUDP Y BCbOMY
CBiTi. BiAmoBigHO 10 CBOiX 00OB’S3KIB SIK JIepiKaB-
yuacHuKiB KOHBeHI1 mpo MiKHApOJHY UUBLIBHY
aBianito, naepxkaBu-wicHu ICAO 3000B’s3aHi He-
TaifHO TOBIAOMJISTH TPO MOTCHI[IHHI PU3WUKH IS
Oc3nevHnX 1 HAJIMHUX Omepaliid UBIIBHOI aBialii
Yy CBOEMY CyBEpEeHHOMY abo0 AeJeroBaHOMY IOBIT-
PSHOMY TPOCTOPi, BKIIOYAOYM 30HH KOH(DIIIK-
TiB [6].

Cankiii MikHapogHOi opraHizamii IUBUIEHOT
asianii (ICAO) moB’si3aHi i3 3aKPUTTAM MOBITPSIHO-
ro croyiydeHHs s P®, 3a00poHSIOTH 3/1IT MOBIT-
PSHHX CYZCH 13 TEPUTODIi JIepKaB-WICHIB, MTOCAIKY
Ha Hill a00 MPOJIT HaJl HElO, AKIIO Il TOBITPSIHI CY-
JHa TIOBWHHI 3JICHUTH TOCaIKy Ha TEpUTOPii
JIep)KaBU-aipecara CaHKIid a0o 3MIHCHWIN 3T 3 11
TEpUTOPii, a TAaKOX IHII 3aXOIH, CIPSIMOBaHI Ha
MEPEUIKOKAHHS aBiallifHIM AisUTBHOCTI JIEPIKaBH.
MixHapoaHa  oprasizailiss IUBIIBHOI  aBiarii
(ICAO) perynspHO TPOBOIUTH 3aXOJIU 3 METOIO
NPUBEPHEHHS. YBarl MIKHAPOJHOI CHIIBHOTH [0
BAYXUIMBHUX TPOOIieM Oe3neku y cdepi MHUBLITBHOL
asiamii. Ile, 3okpema, 3BepHenHst ICAO o Hamio-
HABHHUX YPAJiB, TPOBeIEHHS KOH(]epeHIiil, OH-
maitH 3ycrpideit [4] 3 MOXJIMBICTIO JIepiKaBaM-
YYaCHMKaM BHCIIOBUTHU CBOi IyMKHM Ta izei, 30Kpe-
Ma, CTOCOBHO 3aCTOCYBaHHs CaHKIIIH B aBialliiHil
ctepi mpoTH AepiKaBH arpecopa.

BaxiuBuM € TMOJIOKEHHS NP0 CAHKIII 010
JIep’KaBH, sIka HE BUKOHYE 3000B’s3aHb (cTarTs 88
Kongentii). Acam0rniess 3ynuHS€ MPaBO TOJOCY B
AcambOutei Ta B Panmi Oyne-sxoi JloroBipHOi mepika-
BU, fIKa HE BUKOHYE 3000B’s3aHb, MependadeHux
nonoxenusamu ['masu XVIIL. Criopu i HEeBUKOHAHHS
3000B’sa13aHb. IlonoxenHs Yukaspkol KOHBEHIUT
CTBOPWJIM YHiBEpCaJlbHy OCHOBY CIiBpOOITHHITBa
UIs  JepKaB 3 METol 3ale3neueHHs Oe3meKH
nuBLUIBHOI aBiawii. CTOCOBHO BUPILIEHHS CHOPIB Y
nuBUIBHIM aBiawii, KoHBeHwLis mpo MikHapoxHy
[MBUIbHY aBiaIlif0 HAroJjolrye, IO KOO sKa-
HeOyZb PO30DKHICTH MK JBOMa abo Oinblie
JloroBipHUMH Jiep>KaBaMU, 110 CTOCYEThCS TITyMa-
yeHHs abo 3actocyBaHHs 1€l KouBeHiii Ta ii
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HonatkiB, He MOXe OyTH BperyJhbOBaHA IIIIXOM
MIEpPEeroBOpPiB, BOHA HA TIPOXaHHS Oynb-SKO1 Iepika-
B, BTSTHYTOI B If0 PO301KHICT, BUPINTYEThCs Pa-
noro. KoneH unen Paau, sikuil € CTOpOHOIO B SIKO-
My-HeOyIb cropi, He Oepe y4acTb y TojIoCyBaHHI
npu posrisai Pagoio mporo cmopy [6]. bateku-
3acHOBHMKM KoHBeHIII myxe nmo0pe 3Hamu pUMCh-
Ke TpaBO, 3aKpIIUIIOIOYM KPUJIATHH PUMCHKHHA
BuciiB: «HixTto He Moxe OyTH cynaero y BIAcHii
crpaBi». TakuM 4MHOM, AepKaBa-arpecop HE MOr-
na Ha 3aciganusx Pagu ICAO BeryBatu i Bumnpas-
JOBYBaTM  NOBHOMacimiTabHE  BTOPTHEHHS B
VYkpainy, Koiau BifOyBanocsi TOJOCYBaHHS MPO 3a-
CTOCYBaHHS CaHKIi y cdepi umBinbHOI aBiamii
npotu POD.

Bropruenns Pocii B Ykpainy Bxke mMae Benudes-
HUI BIUIMB Ha aBiacmoiy4eHHs. BHacmigok arpecii
Pocis BusiBHIIaCs Maiibke TIOBHICTIO BIJpPi3aHOIO Bif
€BPOTEHCHKOTO TOBITPSHOTO IMPOCTOPY, OCKLUIBKU
€C 3a00pOHHUB MOJBOTH POCIHCHKUX JIITaKiB Y CBO-
€My TOBITpSHOMY mpocTopi. BennkoOpuranis,
[Beiinapis, Kanaga Ta CIIA nHacmigyBamu 1ei
npuknan. Biapasy micns modaTky BiiHM B YKpaiHi
€Bponeiicekuii Coro3, BenukoOpuranis ta CILHA
BXKHJIM PI3HOMaHITHUX 3aXOJiB B aBialliiHii cdepi
3 METOK CTBOPEHHS 3HAYHHX JIOTICTUYHUX Ta ¢i-
HaHCOBHX Tpo0JeM (3 HETaitHUMHU HACITiTKaMu) IS
aBiaKOMTIaHiH, gKi 3iHCHIOIOTH pelick B Pocito Ta 3
Pocii, a Takox s OpeHIOMABIIB 1 (hiHAHCHCTIB,
SIKi CITIBIIPAIIOIOTh 3 POCIMCHKUMH aBlaKOMITaHis-
Mmu [7].

Ipnannis Takox oOMenia pociiChKAM aBiarie-
PEBI3HHMKAM i JIiTaKaM TIOJBOTH B ipJIaHICHEKHNA TIO-
BITpSTHUI TIPOCTIip, Ha abo 3 Hporo [8]. BHacmimok
caHKIi{, BBemeHWX €BpomneiicbkuMm Coro3om, Ka-
Hagow Ta Crnomyuenumu Ultatamm Amepuku, po-
cificbki aBiakoMmMmaHii, fIKi €KCIUIyaTylOTb JIITaKH,
3apeecTpOBaHi B ipIaHACEKOMY PEECTpPi MOBITPSIHUX
CyZeH, Oinplie He MaroTh AOCTYIY 10 cepTHika-
TiB, sIKi HEOOXiJHI JUIsl TIPOJOBXEHHS Oe3MeYHOl
eKCIUTyaTalii aBianaiiHepis.

€Bponeiicbkuii Cor03 NPUIHSAB KOMILIEKC 00-
MEXYBaJIbHUX 3aXOJiB Y BiANOBib HA BTOPTHEHHS
Pocii B Ykpainy me B motomy 2022 poky. Li 3axo-
I CTOCYIOThCSl aBiamiiHOi cdepu 1 MICTATh, 30K-
pema, TIOBHY 3a00pOHY Ha €KCIIOPT TOBapiB 1 TeX-
HOJIOTH, IPpU3HAYCHUX JJISI BAKOPUCTAHHS B aBiallii
Ta 3a00pOHY HAJaHHS TEXHIYHOI JOTIOMOTH Ta 1H-

MIFX CYMyTHIX MOCITYT y 3B A3KY 3 aBialliiHUMH TO-
BapaMH 1 TEXHOJIOTisAIMU ocobam abo opranam B Po-
cii, abo ms Bukopuctadds B Pocii [9]. Cankmii 3a-
MIPOBAAMIIN 1 BUPOOHUKH JITAKIB TakKi, K €BPOTICH-
chka Kommasis Airbus Ta amepukaHcbka Boeing,
AKI MPUMHUHUIN TEXHiYHE OOCIYroBYBaHHS pOCIiH-
CBKHX aBlaKOMIIAHIK 1 IMOCTAYaHHS 3al4acTHH, 00-
MEXWIH JOCTYNl 10 HalBaXJIUBIIUX OHJIAKH-
MOCIOHUKIB 1 JOKYMEHTAIlli MO0 YCYHEHHS He-
cnpaBHOCTeH. 3a00poHa Ha MPOAaX YCiX JITaKiB,
3aracHUX YacTHH Ta 00JaTHaHHs POCIHCHKUM aBia-
KOMITaHisIM CYTT€BO MOTipIIyE MEBHi CEKTOPH €KO-
HoMiku Pocii. 3a mopymieHHs1 caHKIii YacTuHA po-
CIHiCBKOTO aBiamapKy HOTpamuia Il apelT i 9ac
Tex00CIyroByBaHHs a00 BUILOTIB 3a KopaoH [10].
AHaii3 Mi>KHapOJTHO-TIPABOBUX CaHKIIIH, 3aCTO-
COBaHUX MIKHAPOJAHUMH Ta €BPONEUCHKUMH Opra-
Hi3alisIMU IIMBLIBHOI aBialii CBIIYUTE, IO JIE€BUH
pe3yibTaT MOKE OYTH AOCSITHYTHH JIMIIE 3aBASKH
TICHIM cmiBmpali MDKHapoAHOI CHiIbHOTH. Tak,
MixxHapomHa MIDKypsiioBa opraHizamisi y cdepi
Oe3neku aepoHaBiraiii (CBpOKOHTPOJIb) MiATpUMa-
Jla YMCJICHHI BUMOTH MDKHAPOJHOI aBialliiHOl CITi-
JHHOTH 3aKPHUTH IMOBITPSIHUE MPOCTip JepikaB, sKi
MeXyroTh 3 Pociero, ms asiaii P® 3 meroro miar-
puMKH YKpaiHu B 0opoTe0i mpoTH arpecopa. Yci
MOBITpsiHI cyaHa PD HE MOXYTh BXOJHUTH B TOBIT-
PSHUI MPOCTIp MUX KpaiH Ta 3MYIIEHI 3HAYHO 30i-
JBIIYBATH MapuipyT monboTiB o IliBHiuHOT AMe-
puku. I'eHepanbHUIl AUPEKTOp EBPOKOHTPOIIO
Imon bpennan BuciioBUB MiATPUMKY YKpaiHi, siKa €
uieHoM oprasizaiiii 3 2004 poky, Ta 3aCyIuB arpe-
cito Pocii. €BpOKOHTPOJb 3aKJIMKaB CBITOBY aBia-
1iro 00’ eHATHCS Ta miaTpuMaT Ykpainy [11].
ATreHTCTBO 3 aBialiiiHoi 0e3neKu CBpONeCchKO-
ro Corozy (EASA) omyOmikyBano MOBHUI CHHCOK
00MEXyBaJIbHUX 3aXOMIB y PI3HHUX CEKTOPax, 30K-
pema B 00OpOHi, eHepreTulli, aBiauii Ta ¢iHaHcax
Ha cBoeMy BeO-caiiti [12]. EASA 3ymuHuno airo
BCiX cepTH(]ikaTiB, SKIIO BIACHUK cepTudikaTa
3HaXOAMTHCS abo mpoxwuBae B Pocii, 110 BIIIMHYIIO
Ha TpaBa Ta 00OB’S3KW aBialliiHUX KOMITaHIN Biji-
MOBIIHO JIO TpaBWJI aBiallifiHOi Oe3meKwu. Wnerses
PO JIiLeH3ii aBianepeBi3HUKIB HA MPOAYKIIiI0, 3a1-
YaCTHHH, MPHIIAIH, JIIEH311 Ha TEXHIYHE aBiaoOc-
JMYTOBYBaHHS, a TakKOX IJIIEH3IT TpeHyBaJbHUX
HEHTPIB JIJIsl Opraxizamiil i TpeHyBaIbHUX MPHUCTPO-
1B g imitamii noyboTiB. JliTaku 0e3 BIAMOBIIHUX
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cepTudikaTiB He MAIOTh IIpaBa 3MIMCHIOBATH pelich
B aBiampoctopi €C.

MixHapoaHa acorialis aBiarmepeBizHukiB IATA
KOOPIMHY€E Ta MPEICTABISE IHTEPECH aBiaTpaHCIO-
pTHOI ramy3i B Takux cepax, sk 3abe3nedeHHs
Oe3neku MOJBOTIB, peajiizalisi MoJbOTIB, TapupHa
MOJIITHKA, TeX00CTYroByBaHH, aBialliiiHa Oe3mexa.
Y motomy 2022 poky I'enepanpHMil AMpEKTOp
IATA 3poOuB moBigoMieHHS: «5 MPUTOIOMIIEHUHA
HE3aKOHHUM BTOprHeHHsM Pocii B Ykpainy Ta co-
JigapHU# 3 YKpaiHCBKUM HapoJIoM B 00103i. ABia-
i Crpusie MUPY Ta cBOOO/I, 00’ €IHYIOUH JTFOICH.
Aune B 1l ocTaHHi JHI Mup OyB 3pyHHOBaHUH, TIOAH
3aIIaTHIIU KaXJIMBY 1LiHY. Mo€ ceplie 3 yciM Hapo-
oM YKpaiHu, BKIIOYal0ul MapTHEPIB MO Taiy3i Ta
koxer» [13].

Ha nieBicTh MiKHapOJHO-TIPABOBUX CaHKLIN Y
cdepi UMBLIBHOI aBiallii BKa3ylOTh OIS aMepH-
KaHChKMX ekcrepTiB [14]. Haciinku 3actocyBaHHS
Mi>KHApOJAHO-TIPABOBHUX CAHKIIH Yy LMBLIBHIN aBia-
1ii MOXKHA TIPOCIIIIKYBAaTH, aHATI3yI0UU BTPATH PO-
Cilicbkol aBiallii Ta KUIBKICTh IHIMACHTIB y HeOl,
KOJIM IMBUTBHI POCIHCHKI JIITAKH Mallaiv, WA Ha
aBapiiiHi MOCaJKKU Yepe3 HeAie3naTHI ABUTYHH a0o
K 1HIII cTapi, MOIIKOKEHI JeTajll, BUHUKAA TeX-
HiYHa HECTPaBHICTh TigpaBlikW y jmitaky. Yepe3
caHkii y Pocii BiICyTHS MOXIHBICTH KYITUTH He-
00xigHe TexHIYHE 00JaaHaHHA, a CBOI JeTalll BOHA
BUPOOJISITH HE CIIPOMOXKHA. AMEPUKAHCHKI eKCIep-
TH 3a3Ha4a0Th, Mo y 2022 pomi Oyno 3adikcoBaHo
36 iHIMIeHTIB uepe3 «npobiemHi» mitaku PO, a y
2023 pomi 3apeectpoBaHo Bxe noHaa 180 iHIumeH-
TiB, MOB’SA3aHMX 13 IMOJOMKAMH JITAaKIB MICIEBUX
aBiakommadiif. Tooto Ha koxHiI 100 THCSY BUIBO-
TiB POCIHCHKMX JITaKiB mpHmagano npudausao 10
HeOe3nevyHnx curtyamii. Excrieptu moB’s3yr0Th Te-
XHIYHI POOJIEMH, IO MOYACTIIIAIH, 3 BIJICYTHICTIO
SAKICHOTO OO0CIyroByBaHHS OOpTIB uepe3 BBeJCHI
LIOA0 POCIMCHKOI aBiaranysi caHkuii, 30KpeMa, 3a-
OOpOHY Ha TEXOIJISAM Ta PEMOHT y cepTudikoBa-
HUX EKCIEPTiB-TEXHIKiB.

Xoya y OIIBIIOCTI IHIIUACHTIB BIABAIOCS YHUK-
HYTH CepHO3HUX TpaBM abo0 KaTacTpod, MOXKHA Iie-
penbauymTy, 1O TOCTIHHI MeXaHiuHi mMpodIeMu
CTaHOBIISITh CEPHO3HI PUBHKH LIS TIACAKHPIB 1 301-
JBITYIOTh THCK HA TIJIOTIB, a 116 MOXKE MaTh Hac-
JiakoM Outein cepitosni moxii. CaHkiiii, 3ampoBa-
JDKEHI TIPOTH POCIHCHKHX aBiaKOMIIaHii, 3HAYHO

YCKIaTHWIA TIATPUMAHHS JbOTHOI TPHIATHOCTI
JTaKiB Ta X TEXHIYHOTO CTaHy, 30KpeMa BimTdyBa-
€ThCsl Me(iluT maci Ta TaabM. AKe KOMIIEHCYBa-
TH TIOBHY 3200pOHY MOCTa4aHHs, OCOOIHBO MIiKpO-
eJIeKTPOHIKH, cy4dacHid Pocii mpocTo HE BmacThCs.
[lagae 31aTHICTH, HABYATH HOBUX TMIJIOTIB 1 MPOBO-
JIUTH HEOOXITHI KypCH MiABHUINEHHS KBasidikariii.
HepxaBa-arpecop BTpaTWjia JOCTYN A0 HaByallb-
Hux pexomeHpnaniii ICAO, HeoOXiTHUX TS TTPOBE-
JICHHSI TIEPEeBIpOK TEXHIYHOTO CTaHy aBialaifHepiB,
[0 MA€ HACIIIKOM 3HWKCHHS PiBHS Oe3reku y HeOl
Pocii.

[TpobaeMu, M0 HAKOMUYYIOTHCS Y TIOBITPSHOMY
MPOCTOPi AepKaBH-arpecopa, CBiuaTh Mpo MBUAKE
NajiHHs piBHA Oe3MeKky MUBIIBHOI aBiamii B PO, a
OTXe MPO AI€BICTH MKHAPOAHO-TIPABOBHX CAHKIIIH
MDKHapOAHOI CHUTBHOTH y cdepi HMBLIBbHOT aBiamii
MPOTH AepKaBU-arpecopa.

€pporneiicekuii Coto3 y BiJMOBiAb Ha POCIHCHKY
arpecito mpotH YKpaiHu yXBaJIUB O€3MperieIeHTHI
CaHKMil MpPOTH pocilichbKoi aBiamiiHOi Tamysi, 3a
SKAMH HOBI MOCTaBKH, a TAKOX T€X0OCITyroByBaH-
HSl Ta CTpaxyBaHHsI BCiX OOPTiB 3a00pOHEHI, a BKe
30aHi B JII3MHT JIITAKU 32 CTapUMH KOHTpPaKTaMu
MaroTh OyTH moBepHeHi [15]. @akTHYHO e 03HaUae
HEMOJKJIMBICTh TIOBHOIIIHHOI €KCILUTyaTallii BCiX Ji-
TakiB Airbus. AMepukaHcbka KomraHis Boeing
B)KHJIa aHAJOrIYHMX 3aXO/IB IOJ0 CBOIX JITaKiB,
MPU3YIMUHUBIIA TEXHIYHY MIATPUMKY Ta 00CITyro-
BYBaHHs POCIHCHKHX aBiakOMMaHii, SKi KOPHUCTY-
I0TbCs 11 OopTamu. IprnaHAChKi J3WHTOAABIN BXKE
3arpebyBanu moBepHeHHs 240 nitakiB, 3 SKUX 152
OPEHAYIOTHCS POCIHCHKMMH TIEPEBI3HUKAMHU Y KOM-
nanii AerCap. P® naumionanizyBana HasBHMH Hapk
JiTakiB, sAKi Oynu y mi3uHry, ¢akThudHo BimiOpana
qyXy BIacHIcTh. Lle o3Hauae, mo 3 P inmmi kpainu
HE 3MOXYTb MaTH CIIPaBU Yepe3 Kpadi’KK1 Ta HENO0-
TPUMaHHA CBOiX 3000B’sI3aHb.

VY Gepesni 2024 poky pociiicbka aBiakoMIaHis
AirBridgeCargo, sika 10 moyaTtKy moBHOMacmTaO-
Horo BroprHeHHs P® B Ykpainy Oyna HailOinbmmm
BaHTAKHUM aBianepeBizHUKoM y Pocii, moyana mo-
BEPTaTH JIITAKH 1HO3EMHHMM BJIACHUKAaM IIiCJsI JIBO-
piunoro npocror. AirBridgeCargo Bxe nosepHyna
nepiummid Boeing 747 1ioro KMTaiicbKOMY BIACHUKY
misunrogaeiro BOCA (Bank of China Aviation).
JliTak i3 peecrpariiiinum Homepom VP-BIN Busetis
i3 MibkHapoaHoro aepomopty IllepemeTseBo 110
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[[Tarxaro [16]. AirBridgeCargo pagimie ekcruryaTy-
Bana Tpu Boeing, opernoBani y BOCA. OnuH i3
HUX JI3UHTO/IaBells MoBepHYB co0i me 2022 poxy
ITiCIIST 3aIPOBAKEHHS CaHKIlii Tpotu PD 3a BTOpT-
HeHHS B YKpaiHy: Ha TOW dYac JiTak nepedyBaB y
I'onxonry. Yepes BiIMOBY pOCiHCBHKOI aBiakOMMaHii
MOBEPHYTH 1HIII JBa JITaKW KUTAHCHKUHA JII3HHTO-
naseupb y 2023 poui mopaB Ha Hei o cyny Hbro-
Wopxka i Burpas mo3oB. AirBridgeCargo 3060Bs3a-
nu BUIIatuty $406 MitH.

CrBopena CLLA, €C Ta MiXKHaApOAHUMH OpraHi-
3allisiMH LMBUIBHOI aBiallii cucTeMa MOHITOPUHLY,
KOHTPOJIIO Ta OJOKYBaHHS €KCIIOPTY Ta PEEKCIIOPTY
Cepiio3HO oOMekmiia poOOTy aBiallifHOrO CeKTopa
exoHoMiku P®. Yacrimre 3’4BIAIOTHCS ITOBIIOM-
JIeHHs TTpo npo0iieMu B aBialliiiHil ramysi: HecTauy
3aIl9acTHH, CKaCyBaHHS peiiciB, 3a00pOHY pOCIHCh-
KHM aBiaKOMITaHisIM NMMChMOBO (DiKCyBaTH Hecmpa-
BHOCTI JITaKiB, MPUIIMHEHHS MOJBLOTIB aBianepesi-
3HUKaMH, 3yIHHKY POOOTH aBiakOMIIaHiii Ta CKo-
poucHHS (QJIOTY, MPOOIIEMHU 3 HABYAHHSAM IIJIOTIB, 13
CIELTEXHIKOI0 Ta 00CIyrOBYBaHHSM JIITaKiB 32 KO-
PAOHOM TOIIO.

OpHak BapTO 3a3HAYWTH, 110 3TOJIOM aBialliiiHa
rainy3b novaja MpUCTOCOBYBATUCS JIO CAHKIIIHHOTO
peXKHMYy, a camMe: NPHIAYMaIH po30HpaTH JTiTaKh Ha
3aIYacTUHM, BIANPABISATH JITakKd HA PEMOHT IO
IHIIMX KpaiH, 30kpema 1o Ipany. Pociiicbki aBiako-
MIIaHii Ta 1HII IMITOPTEPH MTOYaIH MacOBO 00XOIH-
TH CaHKLii KpaiH 3axo1y, TAKUM YHHOM BHUPILIYIO-
gy npobjieMy HecTadi 3alyacTHH Ul JiTakiB. 3a
NeSKAMHU  OIiHKamu, 3 TpaBHsA 2022 1m0 depBHA
2023 pp. TiNBKK POCIMCHKAMHU aBiaKOMMaHiSIMHA 0Y-
JO  BBE3CHO  aBiallilHMX  3am4acTWH  Ha
1,2 muipz mon. CLIA 4yepe3 mocepeHUKIB y TaKHX
kpainax, sk Tamxukucran, O0’emHaHi ApaOcbki
Emipatu, Typeuunna, Kurait i Kupruscran, siki He
NPUETHAINCS JI0 3aX1MHUX caHKuii npotu PO [17].

3 METOI0 IOCHJICHHS CAaHKUIHHOTO PEXXUMY B IIiH
cdepi ¢axiBii peKOMEHIYIOTh CTBOPUTH CHUCTEMY
BIJICNIIAKOBYBaHHS PyXy 3al4acTHH, OOJIagHaHHS,
CHENTEeXHIKH TOIIO BiJl BUPOOHMKA J0 aBiaKOMIIaHii
1033 CaHKLisIMH 3 HaJIaHHSIM rapaHTiid Ta TPOLIOBOI
3acTaBM IOKYMIIEM IMX TOBapiB (Oe3mocepeaHbo
aBlakoMIIaHi€l0 ab0 MOCepeIHUKOM) i 3abe3re-
YEeHHS HQ/IXOJPKEHHS IIMX TOBapiB 3a MpPU3HAUYCH-

M [2].

3aranom, yMOBaMH Ji€BOCTI YBEJACHHS CAHKIIIH €
MpaBOBi, C€KOHOMIiYHi, TIOJNITHYHI, IPUPOJIHO-
reorpadivuHi, perioHaNbHI Ta TIOOATbHI YHHHHKH,
SIKi 3yMOBIIIOIOT BIUTMB Ha YMOBH 3aCTOCYBAaHHS Ta
e(heKTUBHICTh MPUMYCOBHUX 3axXOfiB. BrpaTa Mox-
JMBOCTI JiTaTH 10 €BpONM 3aBAa€ 3HAYHUX BTpAT
POCKOMIIaHisIM, aJke 3HauyHa YacTUHA NPUOYTKO-
BUX aBiapeiiciB Pocii Oyna came 10 LBOTO perioHy.
Kpim Toro, 3pocranHs IiH Ha aBiamepeBe3eHHs Ta
MOCTYTNOBE 3YOOXKiHHSI HACENCHHs, ISl SKHX BiKE
3akpuTa €Bpomna Ta 3arajgom nonaxa 30 kpaiH cBity,
nie Oinblre 3aBIacTh LIKOAM POCIHCHKUM aBiakoM-
MaHisiM, HaBiTh y BHYTPIIIHHOMY MOBITPSHOMY
MPOCTOPI.

BucnoBku. CaHKIi1 € iIHCTPYMEHTOM JIOBIOTPH-
BaJIOi JIii, BOHM MOXYTh MaTH MaKCUMaJIbHUHN TOJTi-
TUYHUIN Ta EKOHOMIUHMH e(eKT uepe3 MEeBHUI yac
micis 1X BBeACHHS. SIKIIO MI>KHAPOIHO-TIPABOBI Ca-
HKIIT B aBianiiHiid cdepi OymyTh AiATH MPOTITOM
TPHUBAJIOTO 4acy, HACTIJIKOM CTaHe 3HWKEHHS TO-
TeHIiay aBianiiHoi ramy3i P®, ynosinbHEeHHs BU-
POOHHMYMX TPOLECIB, BIATIK iHBECTHIIIH, OAaHKpPYTC-
TBO CyO’€KTIB aBiamiiHOI AiSUTBHOCTI. MiXKHaApOI-
HO-TIPABOBI aBialliiiHi CaHKIIIT Y KOMIUICKCI 3 1HIIIH-
MU TIPpUMYCOBUMH 3aXOJlaMH 3/IaTHI HEraTHBHO
BIUTMHYTH Ha 3arajlbHUN CTaH PO3BUTKY €KOHOMIKU
JepKaBu-arpecopa. 3aCTOCYBaHHS CaHKLIH € Jieri-
TAMHUM 3aco00M 3a0e3redyeHHs MiKHAPOIHOTO
MIPABOMOPSAIKY Ta MiABUINEHHS €(PEeKTHBHOCTI MiX-
HapOJHOTO TIpaBa, CHPUSE BiJHOBJICHHIO MOpYIIe-
HOT'O CTaHy MIKHAPOJIHHX BiTHOCHH.

OTxe, yBelleHHS CaHKLIiH, CIPSIMOBAaHUX Ha 00-
MEXEHHS JISUTbHOCTI y cdepi aBiarlifHOro Croiy-
YeHHs JIep)KaBU-arpecopa, Ma€ HacliIKoM 3a00po-
HY KOPHCTYBaHHS aBlaTpaHCIIOPTOM 3 METOIO Iie-
PELIKOIUTH TEPECYBaHHIO 0c0o0aM, NPUYETHUM JI0
¢dopMyBaHHA Ta BTUICHHS 3JIOYMHHOI TIONITUKU
JepKaBU-arpecopa. 3anpoBa/KCHHS MAKETiB MiX-
HapOJHO-TIPAaBOBUX CAaHKLIH y cdepi uuBiILHOI aBi-
amii € HacmigkoMm it OOH Tta coemiamizoBaHHX
MDKYPSIOBUX OpraHi3alliii UBiIBHOI aBiallii, OCKi-
JIbKY BOHM 3/1aTHI 3a0€3MEeYUTH 1i€BUI KOHTPOJIb 32
JOJep>KaHHSIM BCTAaHOBJIIEHUX PUMYCOBHX 3aXO/IiB,
10 TiABUINYE X e(EeKTUBHICTb.

MixxHapoIHI perioHalbHI opraHizanii MUBUIEHOT
aBiarii po3poOISIOTh Ta BIPOBAKYIOTH aBialliiHi
caHkIii, a monoxxeHHs: KoHBEHIIIT Mpo MiKHApOIHY
LUBIJIBHY aBiallil0 HAJalTh CAHKISIM JICTITUM-
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HicTh. EDEeKTHBHICTH CaHKINA 3aJ€KHUTH BiJ CITiB-
mparli IMHUPOKOTO Koja MDKHAPOIHHUX Ta €BpPOICH-
CBKHX OpTaHi3aliid, yciX y4acHHUKIB CBITOBOTO aBi-
aIiifHOTO CITIBTOBApPUCTBA, SIKI YCBIAOMIIIOIOTH, IO
JUTS BITHOBJIIEHHS MIXHApPOTHOTO TIPABOIIOPSIKY
OCHOBHUMH I[IHHOCTSAIMU € Oe3leKa, BEPXOBEHCTBO
MpaBa i pasa JIOANHH.

HieBicTh 3anpoBaKEHHsI CaHKLIN y cdepi HuBi-
JBHOT aBiamii 3acBiguye, mo MixHapoaHa oprasi-
3allisi IUBUIBHOI aBiallii, iHII MiXHapOJHI, €BPO-
MedChKi opraHi3allii NUBIIBHOI aBialii CpsSMOBY-
IOTh CBOIO JISVIBHICTH HAa OOMEKEHHS aBlarliiiHOrO
CIOJIy4YCHHS JIepyKaBU-arpecopa, OCKUIbKH aBialliii-
Ha Oe3reka € HaWOLIBIIOK IIHHICTIO IUBIIBHOI
aBiaii. TakuM YUHOM, SKIIO MIXHAPOIAHO-IIPABOBI
CaHKIIi B aBialiifHii cepi OyIyTh AiSITH TPOTATOM
TPUBAJIOTO 4Yacy, HACIIJKOM CTaHE 3HIKEHHS II0-
TEHIliaNny aBialiiHoi rany3i P®, ynoBuibHEHHS BU-
pOOHHMYMX TpoIeciB, OAHKPYTCTBO Cy0O’€KTIB aBia-
LIAHOT MisTBHOCTI. ABIialliiHI CaHKINT Y KOMILICKCI
3 IHIIMMH IPUMYCOBUMH 3aXOJaMH 3[IaTHI HEraTH-
BHO BIUIMHYTH Ha 3arajbHHUN CTaH PO3BUTKY €KO-
HOMIKH JIepKaBH-arpecopa.

OpHak BapTO 3a3HAYMTH, WO CaHKLIi y cdepi
UBLIBHOI aBianii MOTpeOyI0Th HEYXMUIBHOTO BUKO-
HaHHS, a aBiamiifHa Oe3meKa 3aciIyroBye Ha HaJIekK-
Hy yBary 3 OOKYy MIXKHapOIHHX PETiOHAILHUX Op-
rafizamiii nuBinbpHOI aBiarii. ToOTo, MiXkKHaApPOAHO-
MPaBOBI CaHKIII € HEOOXiTHUM iHCTPYMEHTOM JIJIsi
MiATPUMaHHS CHPaBEJIMBOCTI, BiJTHOBIICHHS IOTIE-
PEAHBOTO CTaHy MiXHApPOJIHUX BiJIHOCHH, SKHH ic-
HYBaB JIO MOPYIICHHS MIXXHAPOHOTO MpaBa Ha OC-
HOBI MIPUHIIMITY BEPXOBEHCTBA MI>KHAPOJHOTO Tpa-
Ba i BiJHOBJIEHHA Oe3neku Ta Mupy. JlocBin 3acto-
CYBaHHS CaHKIIH y cdepi NUBITBHOI aBiamii mpoTH
JiepIKaBU-arpecopa JICMOHCTPYE, 10 MPUMYCOBI 3a-
XOAM BiAIirparoTh MPOBIAHY poJyib Yy 3a0e3neueHHi
peadrizanii HopM MIXXHapOAHOTO MPaBa.
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EFFECTIVENESS OF INTERNATIONAL LEGAL SANCTIONS
IN THE FIELD OF CIVIL AVIATION AGAINST THE AGGRESSOR STATE
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Liubomyra Huzara Avenue, 1, 03058, Kyiv, Ukraine
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The purpose of the study is to analyze the implementation of international legal sanctions in the field of
civil aviation, to find ways to increase the effectiveness of this tool in the context of deterring the aggressor
state and correcting its policy. Research methods: in particular, comparative and systematic methods were
used to clarify the essence and effectiveness of international legal sanctions, taking into account the huge
losses from the full-scale invasion of the Russian Federation on the territory of sovereign Ukraine. Results:
it was established that international legal sanctions in the field of civil aviation are aimed at stopping an
international offense in order to put pressure on the offending state; it is claimed that joining the
international community to their application at the stage of military aggression of the Russian Federation
requires a rethinking of the complex of legal relations regarding the adoption and implementation of
coercive measures by the UN Security Council and other specialized international organizations; the
meaning of international legal sanctions in the field of civil aviation against the aggressor state is
determined. Discussion: if a country violates international norms and refuses to fulfill its obligations and
take responsibility, it is appropriate to apply sanctions to such a country; sanctions are a tool of long-term
action, they can have the maximum political and economic effect after a certain time after their introduction.
Conclusion: international legal sanctions are a necessary tool for maintaining justice, restoring the
previous state of international relations that existed before the violation of international law based on the
principle the rule of international law and the restoration of security and peace.

Key words: civil aviation; international legal sanctions; aggressor state; international legal norms;
cooperation of international organizations.
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B0EHHO20  CMAHY,
0b2060penna: 6 ymosax
NOBHOMACWMAOHOT GIUHU BANCIUBUM € OOMPUMAHHS BUWE3AZHAUCHUX NPABOBUX NPUHYUNIG MEXAHI3MY
3a0e3neueHHss nPag epomMaodsn, a MaKodic Mae Oymu nioguwena axKicms ma eexmusHicms OisibHOCHI 5K
0peamie 0epacasHol 61a0u, Max i HeOepPIHCABHO20 CEKMOopd.

Knwuogi cnosa: npasa moouHu; Mexamizm 3axucmy npae JOOUHU, NPABOi NPUHYUNU, 8ePXOBEHCMBO

npasa.

IHocTanoBka mpodaeMu Ta ii aKTYaJbHICTh.
[IpaBa i cBOOOAM JIOJUHU € HEBiJ’ €MHOIO CKJIAIO0-
BOIO  JIEMOKPATUYHOTO
cycuinectBa. CamMe  HOpPMaTHBHO-TIPaBOBE  iX
3aKpiIUIEHHS, @ TaKOXX TIapaHTYBaHHS Ta 3aXHUCT
CTaJM BH3HAYAJIbHUMH U1 TIPAaBOBUX CHCTEM
cBiTy. KoHCcTHTyLiliHE 3aKpiruieHHs mpaB i cBoOOX

PO3BHTKYy  CY4YacHOTO

JIOAMHU - 1[€ OAHa 13 BAXKJIMBUX O3HAK
(YHKLIOHYBaHHSI J1€MOKpaTW4HOi JepkaBu. Bpa-
XOBYIOUH  JIEP)KaBHY IMOJITHKY €BPONEHCHKOT

iHTerpauii Ykpainu Ta Tpancdopmarito ii mpaBoBoi
CUCTeMH, HEOOXiJHO JJOCHiUTH TPaBOBi 3acaau
MexaHi3My 3a0e3nedeHHs paB, CBOOOA 1 3aKOHHUX
iHTepeciB TpoMmajasH. AJKe [bOT0 BHMAararmoTh
BCTaHOBJICHI MI)KHAPOHI CTAaHJAPTH MPAB JIIOANHHU,
aki parudikoBani BepxosHoro Pamoio VYkpainu.

JOCIIIKEHHS
MIPUHIIMIIIB 3yMOBJICHA 3allPOBA/KEHHSIM B YKpaiHi

Kpim  mporo, AKTYaJIBHICTb
MPaBOBOTO PEXHMY BOEHHOIO CTaHy B YMOBax
HIMPOKOMACIITAOHOI BIHHM Ta MAacOBOT'O MOPYILEH-
Hsl TIpaB JIFOAWHU.

AHaji3 pociaigxenb i myOmaikaniii 3 mpooJie-
mu. TeMaTHKy MPUHIMIIB IpaBa y IOPUCHPYASHII]

BHUBUAJIM TakKl BITYM3HAHI  JOCIHIAHUKH, SK
10.0. Bomommy, O.B. 3aiiuyk, A.M. Kononiii,
O.B. Crapuyk, O.B. CrpensriioBa, M.B. LBik,

JI.C. SIBnu Ta iH. [luTaHHsAM MexaHi3My MpaB i CBO-
0ox  3aiimanmcs  Taki  yKpaiHCBbKI  BUeHi-
npaBo3HaBii, Sk FOM.bucara, OB.3aiayk, AIL 3aerp,
ML Opszix, HM. Omirtierxo, A YO. Oniiirvik, O.B. [erpurms,
IL.M. PaGinoBuu Ta iH. JlOCHiIKEHHS NPaBOBUX
NPUHLMIIIB MEXaHi3My rapaHTyBaHHS IpaB i CBO-
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00/l JTIOAVHHU 1 TPOMAISHWHA HE 3HAWIIIO HaJeXK-
HOTO BimoOpakeHHST B HAyKOBiH JjiTepaTypi, IIO
3YMOBITIO€ aKTyaJbHICTh HATUCAHHS JaHOI pOOOTH.

MeTo cTaTTi € BHOKPEMJICHHA NPaBOBUX
MIPUHIIMIIIB MEXaHI3My 3a0e3MedeHHs] MmpaB i CBO-
0o JIONUHM 1 TPOMaJsSHUHA, BU3HAYCHHS 1X 3Ha-
YEHHS 17151 TPaBOBOi CHCTEMH.

Buksax ocHOBHOro mMarepiany JOCTiIZKeHHS.
MexaHi3M 3a0e3MeucHHs MpaB i CBOOO JIOJUHU €
OJHHM 13 HaWOUIBII JUCKYCIHUX MUTaHb y TEOpii
npaBa, [1e HaHOIIbII 3arajibHi Ta CyTTEBI BUMOTH,
AKi ~ COPHUSIOTH  yTBEPDKEHHIO Ta  3aXHCTy
CYCHIUIHUX MIHHOCTEH, BU3HAYAIOTh MPHUPOJY Mpa-
Ba Ta HAMPSIMKH HOTO MOAATIBIIOTO PO3BUTKY.

[lpaBa mogunu, 3a3Hauvae FO. Pa3smeraeBa, €
COLIAJIPHOKO I[IHHICTIO 1 BOJHOYAC BAXKIVMBUM BHU-
HAXOJIOM JIIOJICTBA, IIe OJHE 3 HAWBAKJIMBIIIUX I10-
HSTHh NPaBa, SIKe BUKOPUCTOBYETHCS ISl TO3HAUCH-
HSl CUCTEMH MDKHApOJIHHUX CTAaHAAPTIB, TaK 1 JUIS
BU3HAYEHHsS CTAaTycy KOHKPETHOI JIIOAMHU B
CYCHIIBCTBI. BUMIpOM «IIOISTHOCTI» Ta aTpudyTOM
CY4acHOTO CYCITiJIbCTBA 1 JepKaBH, BBa)KAE BUCHA,
€ TIpaBa JIFOJIMHY i TpoMajsiauHa [ 1, c. 21].

EBoutrontist mixo1iB A0 3aXUCTy OCHOBHHUX IIPaB
Ta IX IIPaBOBOrO 3aXMUCTy IIPOMIIA JOBIUH IUIAX
BiJl IOBHOT'O HEBU3HAHHA JO MOCTYIOBOI'O YTBEPA-
KEHHSl IOBard [0 NpaB JIIOJUHHU SK 3arajbHOro
npuHnuiy npasa €C, mi3Hime ofHiel 3 miHHOCTEH
€C, BCTaHOBIEHMX Ha PiBHI  YCTaHOBYHMX
noroBopiB. CbOroiHi JOTPUMAaHHS NpaB JIOAUHU €
ninHicTio €C, 0OCHOBOK HOTO TPaBOBOI CHUCTEMH,
SIIIPOM (hyHKITIOHYBaHHS IHCTUTYIIIITHOTO
MEXaHi3My, PO3BUTKY iHTErpaIliifHIX MPOIECIB MixkK
JepkaBaMHU-WICHAMH Ta JOTOBIPHOI IPAKTHKH.

B ymoBax mmpokomacmitaOHOi BiliHH, SIKY pO3-
rmoyaia pociiickka Qeneparis, MiXXHapOIHE MPaBO
HE TMpalioe, HasgBHE HIBENIOBAaHHA MPHUHIMIIIB
MDKHapOJHOTO IpaBa.

CnymHoro € aymka BueHux C.B. MarBeeBa Ta
O.M. PomaHoBOi mpo Te, IO IMUCKPEAMTOBAHO HE
oume cy0’eKTH CBITOBOrO MeXaHi3My, HaiilieHi
NEBHUMHU (QYHKLISAMH 3aXUCTy NpaB JIIOJWHU, a U
cami MDKHapOJHI MOJITHKO-NIPAaBOBI OCHOBH, Ipa-
BWJIa, HOPMH Ta HPUHLMIIM, SIKi JISATJIH B OCHOBY
TiSTBHOCTI uX cy0’ekTiB [2, ¢. 77].

OCHOBOIO MEXaHI3My 3axHMCTy MpaB 1 cB0OOOJ
AYMKY
HO.M. Cuiopuyk, CTaHOBISTH MPAaBOBI MPUHIIUIIH,

JIIOAUHH 1 TpoMaZsgHHHA, Ha

HOpMHU (IIPaBOBi TapaHTii), a TAKOXX YMOBU 1 BUMO-
TH 10 JiSIIBHOCTI OpraHiB BIaaHW, OpTaHiB
MICIIEBOTO CaMOBPSAyBaHHS, iX TOCAJAOBHX O0Ci0,
TpOMaAsiH, SKi B CYKYIHOCTI 3a0e3nedyroTh
peanizalliro i 3aXHucT mpaB i cBoO0 rpoMasiH. AB-
TOpKa BBaXkKae, 10 1€ CHCTEMa B3a€MOIIOB’SI3aHUX
KOHCTUTYLIMHUX HOPM, SIKi 3aKpiIUTIOIOTh OCHOBHI
npaBa 1 cBOOOOM TpPOMAZsiH, BCTAHOBIIOIOTH
rapaHTii ix peami3alii, a TakoX CHCTEMa OpraHiB
JepKaBHOI BNaIW, MICIEBOTO CaMOBPSAYBaHHS Ta
IHIIMX JAep’KaBHHUX IHCTHUTYTIB, SIKi 3a0e3MedyroTh
3aXHUCT TpaB i cBOOO rpoMaisH [3, c. 27].

Bapro moroautucs 3 mymkoro FO.A. I'onogauk,
KU BKa3ye Ha CYTHICTh PAaBOBOTO MEXaHi3My 3a-
Oe3meyeHHs1 MpaB, cBOOOJ 1 3aKOHHHX iHTEpeciB
TpOMaJIsiH, 1Ie BU3HAYEHA 1 rapaHTOBaHa JEPKaBOIO
CUCTEeMa rapaHTii, 32 JOMOMOTIOI0 SIKOi y KOHKpET-
HUX ¢opMax 1 Yy BCTAaHOBICHOMY IOPSIKY
3a0e3MeUYyEThCS 1 Pealli3yeThCsl 3aXUCT IMPaB, CBO-
0071 1 3aKOHHUX iHTepeciB rpomasH [4, c. 35].

Omxe, MexaHi3M 3a0€3MeueHHs IPaB i cBOOO —
e CHUCTeMa rapaHTiif, 1[0  BCTaHOBJCHA
BIJIOBIIHUMHU OpraHaMH P KaBHOI BJIATU Ta HE-
JNEepKaBHUMH 1HCTUTYLISIMH, $KI BU3HAuYCHI Y
HAI[IOHAJIbHOMY 3aKOHO/aBCTBI.

Cucrtema opradiB Jep:kaBHOI Biaad, 110 3a0e3-
NeYyloTh JOTPUMAaHHS Ta 3aXUCT IpaB 1 cBOOOX
rpomansH BkiIrouae: BepxoBHa Pajga VYkpaiHn,
IIpesuneHtT YkpaiHu, OpraHd BHUKOHABYOI BIIAAH
(meHTpampHi  Ta  MicHeBi), YTIOBHOBaKEHHIA
BepxoBHoi Pagu Ykpainu 3 npaB Jr0AWHH, OpraHu
MICIIEBOTO CaMOBPSALYBaHHS, OpPraHd CyIOBOi Bia-
v, TIPAaBOOXOPOHHI OpraHu Ta iH.

BepxoBna Paga VYkpainu 3a0esmeuye 3axuct
mpaB i CBOOOJ MUITXOM 3aKOHOJABYOl MisITBHOCTI,
yepe3 BU3HAUCHHS B 3aKOHAaX YKpaiHM HpaB i cBoO-
0o, rapaHTii IUX MpaB i CBOOOA Ta OCHOBHHUX
000B’si3kiB  rpomaasH. Cepen paBo-
Ccy0’€KTHICTh TPOMAJISIH, CTaTyC 1HO3EMIIIB Ta 0Ci0
0e3 rpomaJsHCTBA; NpaBa KOPIHHUX HApOXiB i
HaI[iOHATILHUX OCHOBHI  MOHATTS
COLIIAIBHOTO 3aXMCTY; BU3HAYCHHS IPABOBOTO pe-
JKUMY BJIACHOCTi, MpPaBOBHX 3acal 1 TapaHTii
MiANPUEMHHLITBA, TPABUII KOHKYPEHLI] Ta aHTHMO-
HOITOJILHUX HOPM TOIIIO.

SIKHX:

MCHIIIMH,

Y MexaHi3mi 3a0e3rnedyeHHs NpaB i cBOOOA B

cucTeMi rapaHTiii ocobimBe Micie nocigae [Ipe3u-
JneHT Ykpaiau. Bin 3000B’s13anuil cripusta hopmy-
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BAaHHIO HAJIC)KHUX MEXaHI3MIB KOHTPOJIIO Ta 3a0e3-
MedyBaTH peaii3amifo mpaB 1 CBOOOI JIOAWHH,
CTBOPIOBATH YMOBH JUIS IIOTIEPEUKEHHS BUIIAJKIB
MOpyIIeHH TpaB i cBo0O.

MicneBi nepkaBHI afMiHICTpamii Ta OpraHd
MICIICBOTO CaMOBPSAYBaHHS 3a0€3MeUyIOTh AOTPH-
MaHHS mpaB 1 CBOOOJ TpoMaasH Ha JaHii
teputopii. OCHOBHOIO Mi€BOIO (POPMOIO 3axXHUCTy
npaB i CBOOOJ € CyTOBHI 3aXHUCT.

BaxuBa ponb y 3MiLIHEHHI TapaHTid 3aXHCTY
npaB i cBOOO JIIOAWHU MOKIAAA€ThCA HA YIIOBHO-
BaxxeHoro BepxoBHoi Pagu Ykpainu 3 npas mrogu-
HU, SIKUH 3[1HCHIOE MapIaMEHTChKUI KOHTPOIb 32
JoJepKaHHsIM TpaB mroauHU. KokeH Mae mpaBo
3BEpHYTHCS 10 OMOYJCMaHa 3a 3aXHCTOM CBOIX
mpaB. BignosimHo mo 3akony VYkpaimm «lIpo
YnosHoBaxeHoro BepxosHoi Pagu Ykpainu 3 npas
JIOAMHU» 10 YTIOBHOB&KEHOTO MOXKE 3BEPHYTHUCS
KOXeH 0e3 OOMEKeHb 1 MepelIKkol y MopsAAKy, Ie-
penbauyeHOMY UYMHHHM 3aKOHOAABCTBOM. [lpwm
3BepHEHHI 70 YTOBHOBa)XCHOI'O HE MOXE OYyTH
npuBiieiB 4 0OMEXeHb 32 03HAKaMH PacH, KOJIbO-
Py HIKipH, peNiriiHuX Ta iHIIMX MepeKOHaHb, CTaTi,
ETHIYHOI'O Ta COIIAJILHOrO MOXOKEHHS, MalHOBO-
rO CTaHy, MiClli TMpPOXKWUBaHHS, 32 MOBHHUMH Ta
iHmmMu o3Hakamu [5].

BaximBe 3HaYeHHS Ma€ CyJOBHH 3aXHCT IIpaB
nronuHA. HOpMaTHBHOIO OCHOBOIO MeXaHi3My 3a-
Oe3rneyeHHs MpaBa JIIOJMHH 1 TPOMA/ITHIHA Ha Cy-
JOBUH 3aXHCT € KOHCTUTYLiHI HOPMH, a TaKOX
HOPMH, 110 KOHKPETHU3YIOTh YHHHE 3aKOHOJIABCTBO,
3a JIOTIOMOTOI0 SIKOT'O BCTAHOBIIIOIOTHCS, (hopMaib-
HO BHM3HAYAIOTHCS 3arajbHi TpaBWiIa IOBEIIHKH,
sKa TOBWHHA 3a0e3ledyBaTH €IUHUH TOPSIOK 1
CTabiMBHICTD y peryIoBaHHI CYyCIUIEHUX BiJHOCUH
y cdepi 3aXucTy mpaB JIOAWHE HA CyJOBUI 3aXUCT
LUISIXOM CTBOPEHH:I, 3MiHM a00 CKacyBaHHS IIPaBo-
BUX HOpM, BHM3Ha4deHHS ix cdepu nii Ta Koma
yuacHukiB. CyTHICTB HOpPMAaTHBHOI OCHOBH B
MexaHi3Mi 3a0e3nedeHHs mpaB 0coOM Ha CyHOBHM
3aXHMCT BU3HAYAETHCS THM, LII0 BOHA HAJa€ TPaBOBE
KUTTS 1bOMY MEXaHi3My, Hajgalouu Homy
BIJNOBIHUX MPAaBOBUX (OPM, SIK JHKEPENO 3HAHb i
opieHTHpiB y npaBoBoMy mnoii. [lorpeba B cynoBo-
My 3aXHCTi 3aKOHOMIPHO 3YMOBJICHA ITUPOKOMAC-
mTabHOIO0 BIHHOIO, IMiJBHUINEHNM IICHXOJOTIYHAM 1
(Gi3MYHIM HaBaHTAXXCHHSM Ha CYCIJILCTBO Ta 3a-
TOCTPEHHSM COIlIaJIbHUX TPOTUPIY y CYCHIIBHOMY

*kuTTi. [IpaBo moguHY 1 TpOMaTHIHA Ha CyIOBUI
3aXHCT BITHOCUTHCS O TPOMAISHCHKHX TIpaB, KPiM
TOTO, BOHO MICTUTh IIPaBOBY TapaHTIIO MPOTH
CBaBULT 3 OOKY SIK 0COOM, TaK 1 Iep:KaBH OJHOYAC-
HO.

HOpuanuni rapanTii - 11e 3a0e3MeUCHHS JIepKa-
BOIO (DOpMajbHOTO 3arajibHOro (FOPUIAUYHOTO)
000B’SI3Ky THX YMOB, sKi HEOOXiTHI KOXHil
JIFOTUHI JUTSL peatizailii CBOTX KOHCTHTYIIHHUX MpaB
1 cBoOOX 1 BCTaHOBJCEHI JepxkaBoto B KoHcTHTymii
Ta HOPMaX YUHHOTO 3aKOHOJABCTBA. li METOIO € 3a-
Oc3MmeyeHHs pealbHUX MPAaBOBHX 3aco0iB  JUIs
MaKCUMaJIbHOI peaii3allii, OXOPOHH Ta 3aXHCTy
KOHCTUTYIIMHUX TpaB i cBOOOA rpomajsH. 30Kpe-
Ma, y crarti 55 Koncturynii YkpaiHu 3a3HadeHo,
10 TpaBa i CBOOOIM JIIOJUHM 1 TPOMAisSHHHA 3a-
XHIIAIOThCsl cynoM. Lle o3Haudae, 1m0 KOKHOMY
TapaHTy€eThCSI 3aXHCT MOTO MpaB 1 cBOOOA y CYAI.
Cyn He MOKe BiIMOBUTH Y MPaBOCYI, SKIIO IPO-
MaJsSHUH YKpaiHu, iHO3eMenb 4u ocoba 6e3 rpo-
MaJISTHCTBAa BBaXkKae, 10 TOPYIIEHO abo MOpYIIY-
I0ThCS Horo mpaBa i cBoOoau, abo CTBOpEHO Tie-
pemkonu B ix peamizamii, abo iHII HOpYIIEHHS
npaB. BigmoBa cyay B NPUHHATTI 3asiB Ta 1HIINX
3asB 1 cKapr, MOJaHUX BiJIMOBIJHO IO YHHHOIO 3a-
KOHOJIABCTBA, € MOPYIICHHSAM MpaBa Ha CYJOBHH
3aXHUCT, fKe He MOke OyTH OoOMEXeHEe BiIIOBIIHO
1o crarti 64 Koucrurymii Ykpainu [6].

OnHuM 13 BaXJIMBHUX €JIEMEHTIB MeXaHi3My 3a-
XHCTy TMpaB € TPOKypaTypa, sKa 3AilCHIOE
JUSUTBHICT IIOJI0 PO3IIISAY 3BEPHEHb TPOMAJISH,
MEPEeBIpKH  MOBIAOMIIEHb Yy
iHQopMaIlii Tpo TOpPYIICHHS 3aKOHOJABCTBA, 3a-

3acobax MacoBOIl

0e3MneveHHs] CBOEYACHOTO Ta KBaTi(hikOBAHOTO PO3-
TSIy KOXKHOTO 3BEPHEHHS, PETEIbHOTO PO3IIIALY
JIOKa3iB, MOHOBJICHHS MOPYLIECHUX IPaB I'POMAISH
Ta MPUTATHEHHS BUHHUX 10 BiJIIOBIAaJIbHOCTI.

Kpim Toro, 3a0e3neueHns npas i cB00O rpoma-
ISH HEMOXJIMBE 0€3 Takoro HelepaBHOTO
IHCTHUTYTY, SIK aABOKaTypa. BiamosigHo no 3akoHy
Vkpainu «lIpo anBokaTypy Ta aJBOKATCBbKY
JISUTBHICTB» aJIBOKAT 3000B’sI3aHUN MPEACTABIIATH,
3axHIIATH MpaBa (Qi3UYHUX 1 OPUINIHUX 0ci0 3a iX
JOPYYEHHS M B YyCiX OpraHax, ycTaHOBax Ta
oprasizarisx.

BaxiMBUM €IEMEHTOM MEXaHi3My 3aXHCTY
npaB i cBoOOJ TpoOMaJisiH € TakoX HOTapiar, IIo
3a0e3rneuye HaJaHHS TPOMaJsiHAM 1 IOPHIMYHUM
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oco0aM TIPaBOBOi TOMOMOTH Ta 3aXHCT iX MaiHO-
BuX mpaB. HoTapiyc € 3axucHUKOM mpaB (pi3uIHAX
Ta IOPUANIHUX OCi0, OCKUTBKHN Ha/a€ HE3aIEKHY Ta
HEeYIepeDKEHY MPaBOBY JIOMOMOTY, 3aCHOBaHY Ha
pIBHOCTI,  3aKOHHOCTI Ta  CIPaBEIJIUBOCTI,
3armo0iraloyyl BAHUKHEHHIO MTPABOBUX KOHQIIKTIB y
cdepi IMBIIBHOTO 000POTY.

s 3a0e3meucHHs] mpaB 1 peallbHUX CBOOOJ
JIOAMHU B YMOBAaxX CTAHOBJICHHS TI'POMAJSHCHKOTO
CYCHIIbCTBa B YKpaiHi BaXJIMBY pOJb BiirparoTh
IHCTUTYTH TPOMAISIHCBKOTO CYCHIIBCTBa Ta He-
JIepKaBHUM CEKTOP.

Ak 3a3nagae H.M. Omnonbchka, TPOMAJICHKI,
peniriiiHi Ta OnaroailiHi opranizaumii, npodeciiiui
CHijKM, iX acomialii, TBOPYi CILUJIKH, acoliaiii Ta
He/IepKaBHI 3aco0M MacoBoOi iHQoOpMaIlii CIPUSIOTH
peanizamii mpaB i ¢cBOOO, MO3UTHBHO BIUIMBAIOTH
Ha GopMyBaHHS COLIAJIBHUX TAPAHTIH y LIIOMY Ta
3IACHIOIOTh HU3KY 3aXO0JiB, 100 3amodiraTv mo-
PYIICHHSM IpaB JIIOAWHH Ta cBoOomu [7, ¢. 192].

[IponioHy€eEMO pPO3rASHYTH NPaBOBI MPHHIUIIN
MeXaHi3My 3a0e3MeUYeHHs MPaB IPOMaJISH.

Y Teopii mpapa, 3a3zHadae B.O. Kotiok, icHye
JIBA TEPMiHH: «IPUHLUIHM [paBa» Ta «IIPaBOBi
MPUHLUINY. BOHU BIAPI3HIIOTHCS OJUH BijJ OHOTO
THM, IO MPABOBI MPUHIMIU BUHUKAIOTh, K Tpa-
BUJIO, 33JIOBTO JI0 BUHUKHEHHSI CUCTEMHU TIpaBa i 3a-
KoHO/1aBcTBa. [IpaBoBi MpUHINTIY, SKi 3aKpilUIeH] B
CHCTeMi MpaBa 1 3aKOHOJABCTBA, CTAIOTh MPHHIU-
namu mpasa [8, ¢. 30].

A.M. Kononi#t 3a3Hauae, 1o IpUHITAIA TpaBa —
1€ MTPaBOBI ABUINA, Ki OE3MOCEPETHBO OB’ I3YIOTh
3MICT TIpaBa i3 3aKOHOMIPHOCTSIMH CYCITIBHOTO
KUTTS, Ha SIKUX I IPaBOBa cCHCTeMa MoOyIoBaHa i
sIKi BOHa 3akpimuiroe. Llg x 3aexHICTh BU3HAYAE
XapakTep MPaBOTBOPUYOCTI, 3MIiCT MPABOBUX HOPM,
dbopmu i ciocodu peanizariii mpaga [9, ¢. 20-21].

VY mpaBoBiii Hayli BUOKPEMIIIOIOTh 3arajibHi Ta
cneuianbHi npuHOMOU. [lo 3arajJbHHUX HaJleXaTh
npuHOMny, Bu3HadeHi Koncrurymiero Ykpainu ta
KOHCTUTYI[IHHIMH 3aKOHAMH, BiAMOBITHO IO SKHX
nie mpaBoBa cuctema. Jlo TakMX TpaBOBHX
MPUHIHITIB BEPXOBEHCTBO
3aKOHHICTb, CIIPaBEUINBICTb, PIBHICTH TpOMasH
repe/1 3aKOHOM, T'yMaHi3M, MPaBOBOi BU3HAYEHOCTI,

HaJIC)KaThb: IpaBa,

JOOPOCOBICHOCTI, MPOIOPIIIHHOCTI, PO3YMHOCTI

Touo. Hukye MU IpOIOHYyeMO OKPEMO PO3IIITHYTH

IEKITbKa 13 HaBENEHMX  BHINE  3arajbHUX
TIPUHITUIIIB.
Onaum 3 HaNBaXJIMBILINX 3arajJbHUX

NPUHLMITB € TPUHIWI BEepXOBEHCTBA Ipasa. lle
BusHadenHo B cr. 8 Koucrurymii Ykpainu [6],
BijoOpakae MicIie i 3HaueHHs mpaBa B AcpxkKaBi Ta
cycminbetBi. [IpuHIMI — BepXOBEHCTBa  Mpasa
BU3HAYAE B3a€MOBITHOCHHU MIiX IIPaBOM, JAepKa-
BOIO Ta ii IHCTUTYTaMH: JEPKABHUMH OpTraHaMH,
MOCAJ0OBUMH Ta iHIIUMH 0cOOaMHU.

KpiMm Toro, mnpuHIMI BEpXOBEHCTBa TMpaBa
BKa3y€ Ha CHIBBIAHOIICHHS NpaBa Ta MOJITHKH,
npaBa Ta €KOHOMIKH, MpaBa Ta iJEOJIOTil, a TaKOX
CHIBBiIHOIIICHHS TpaBa Ta iHMIWX CYCHUIBHHUX TO-
JIOXKEeHb (HaNpUKIall, MOPAIbHUX HOPM, 3BHYAiB
TOIWIO), SIKi TaKOX CKIANAIOThcd 3 IPABOBOTO
NpIOPHUTETY 11010 TaKuX BigHOocHH [10, c. 124].

BepxoBeHCTBO TpaBa SIK MPUHIMII MEXaHI3My
3a0e3MeUYeHHs TpaB 1 CBOOOJ JIIOJUHHM IOCTAE
CBOTOZIHI SK YHIBepcalbHHH (DEHOMEH, SKHi
BUCTYNA€ SK BAXJIMBUH (EHOMEH €BpPOMEHCHKOI
KyJIBTYpH, 110 BKIIOYA€ JOCBiJ HE JIMIIE AHTJIO-
MOBHUX KpalH, a W KpaiH KOHTHHEHTaJIbHOL
€pporu. OnHaK y bOMY aclieKTi BapTO BPaxoOBY-
BaTH CyTh BIJIMIHHUX PHC, SIKi CKJIAJHCS iCTOPUYHO,
BiJIMOBITHO 70 HaNiOHANBLHUX Tpaaumiid. ChoroaHi
B YMOBax riobaiizaiii icHye yHiBepcallbHUI IPHUH-
IIUTI CITIBICHYBaHHS Ta CITIBITPAIli PABOBHUX CHCTEM,
miaory  Ta  MDKKYJIBTYPHOI
KOMYyHiKarlii. PereinpHe 3a0e3meueHHs] TOTpUMaHHS

o BuUMarae

MpaB IIOJMHHA TOTPeOye CHUCTEMHOI BIAIOBiMI Ha
CydacHI BUKJIMKH Ta 3arpo3W HalliOHAIBHIA Ta
MixHaponHi# 6e3nemni. Llle moTpedye sKicHO HOBUX
MiXO/MIB, SKi aKTyaJi3yIOTh 3allUTH MiXKHAPOIHHUX
oprasizariiit y po30ymoBi e(eKTUBHOT
€BPONEHCHKOI CHCTEMH KOJICKTUBHOT O€3MeKH.
[IpaBoBHMii NPHUHUMII 3aKOHHOCTI MOJISATAE Y
3IiHCHEHH] BCiX NpaBOBHX (GOpM AisIIBHOCTI aep-
JKaBH, (yHKLIOHYBaHHI TPOMaJITHCEKOTO
CYCIIIILCTBA, TPOMAJISIH HA OCHOBI 1 BIATIOBIAHO 10O
HOpPM IpaBa NpO NPHUPOAHI MpaBa Ta O0OB’A3KH
JIOAWHY. 3MICTOM NPUHLIMITY 3aKOHHOCTI € CHCTEMa
KOHKPETHHX BHUMOI, y TOMY YHCIi 3arajbHiCTb
3aKOHHOCTI, 1[0 03Ha4Ya€ 000B’I3KOBICThH 3aKOHIB Ta
1HIIUX HOPMATHUBHO-NIPABOBUX aKTIiB JUIS BCIX 0e3
BUHATKY YYacHHKIB CyCHUIBHUX BimHOCHH. Kpim
TOTO, CYBOpE IOTPUMAaHHS 3aKOHOJIABCTBa BCiMa
cy0’extamu mpaBoBimHOCHH. Takox Mae OyTH 3a-
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0e3ITeueHo BEPXOBEHCTBO IIpaBa B CHCTEMI HOpMa-
THBHO-TIPABOBUX aKTIB, €IHICTh 3aKOHHOCTI. Bax-
JINBOIO € PEaNbHICTh 3aKOHHOCTI, TOOTO peajhHe
JNOTPUMAaHHSA YYaCHHKAMH TIPaBOBITHOCHH BCTa-
HOBJIGHHX y TIPaBOBHUX HOpMaxX BUMOT IIOJO 3a0e3-
MEYCHHS Ta 3aXHCTy mpaB. KpiM Toro, B Cy4acHHX
yMOBax TMPaBOBOTO PEKUMY BOEHHOTO CTaHy
BUpIIAIFHAM €  yHIKaJlbHa  CHPSMOBAaHICTbH
JSUTBHOCTI OpPraHiB 3aKOHOAAaBYOl, BUKOHABYOI Ta
CYIOBOi BNamu, iX BIAMOBIAHICTE JOIIIBHOCTI
3aKOHHOCTi, 30KpeMa BHOIp MpaBOBHX BapiaHTIB
JUTSI 3MIACHEHHSI 3aKOHOJaBYOL Ta
MPaB03aCTOCOBYOI JiSUIBHOCTI, 1[0 € HAWOLIBII OIl-
TUMaJIBbHUMU 3aXOJaMH JUIsS JOCATHCHHS METH 3a-
XUCTY TpaB. Y Cy4aCHHMX yMOBax MOIIMPEHUM I10-
PYLUICHHSIM NPUHIUIY 3aKOHHOCTI € HEeAOTPUMAaHHS
OKPEMUMH CyJaMH BHMOT 3aKOHY IIIOJ0 IIOBHOTO,
BUYEPITHOTO Ta 00’ €KTUBHOTO JOCIiKEHHsI 00CTa-
BUH CIIPaBH, 1110 MPU3BOIUT JO CYTTEBUX MTOMHIIOK
B OILHII JIOKAa3iB, BHACIIJOK YOT0 IMOPYIIYIOTHCS
npaBa Ha CBOOO/Y Ta 3aKOHHI iHTepeCH rpoMa/isiH.

[MpuHnun npaBoBOi BH3HAYEHOCTI mependayae,
0 3aKOHM Ta TMPaBOBl aKTH MawTh OyTH
3pO3yMIUTUMH, TependadyBaHUMH Ta JOCTYITHUMH
JUIss TpoMmajisiH. JloTpUMaHHS BUMOT IPHHIIUAITY
MTPaBOBO1 BU3HAYEHOCTI Mae HAOJIM3UTH YKpaTHChKE
3aKOHO/IaBCTBO JI0  €BPOINEWCHKUX  IPABOBUX
CTaHIIaPTiB, CIpHUATAME BJIOCKOHAJICHHIO
MEXaHi3MIB pPO3pOOKM Ta 3aCTOCYBaHHS 3aKOHIB,
CIIyTyBaTHMeE JIOJJATKOBOIO TapaHTIEI0 3aXUCTY MIPaB
JIFOTUHHL.

BaxnuBuM € TpUHIUN TIPOMOPINIHHOCTI, SIKUI
TPYHTYEThCS ~ HAa  iedX  CHpaBeUIMBOCTI 1
PO3YMI€ETBCS SIK €IEMEHT MPHUHIUITY BEPXOBEHCTBA
mpaBa. BiAmoBigHO 10 hOTO MPUHIUITY, OPUANIHI
nii Ta oQiliiHI pilIeHHs TOBUHHI MiAJIATaTH BUMO-
raM Ha  NPONOPUilHICTb, AKI  BKJIIOYAIOTH
BiJIMOBITHICTH — TOOTO 3aco0M, MPU3HAYEH] IS J0-
CATHEeHHs OQIiliHOI MeTH, MOBWHHI BiJIIOBiIaTH
peaizarii i€l MeTH Ta HEOOXiTHICTh — cepes yCix
HaJISKHUX 3aco0iB Mae OyTu oOpaHO TOM, SKHN
HaliMeHIIle 0OMEXYe MPaBo MPUBATHOI OCOOH.

[IpuHun piBHOCTI YYacHUKIB y mpaBax i CBO-
00J1axX JIOJMHU Ta PIBHOCTI TPOMAJISIH TIEpe]] 3aKO-
HOM TIOJIATa€ B iMIEPaTHBHOMY BCTaHOBJIEHHI He-
JOTYIEHHST OOMEXeHb 1 MPHUBLICIB YYaCHHKIB
CYCIIJIBbHUX BIJHOCHH.

BaxxnmBuM y mMexaHi3Mmi 3a0e3redeHHs € MpuH-
U JOOPOCOBICHOCTI, IO IIOJIATaE y B3aeMHIM
MoBa3i ¥ BpaxyBaHHS yJaCHHKAaMH IPaBOBITHOCHH
iX mpaB, OOOB’S3KIB, peTEIbHE BHKOHAHHS 30-
0OB’s13aHb 110 BiAHOMICHHIO IO 1HIINX yYaCHUKIB, Y
pamMKax TPUHIMIY J00POCOBICHOCTI HEOOXIJTHO
3BEpHYTH yBary Ha Te, IO JOOPOCOBICHICTH Yy
3MIACHEHHI TIpaB 3HAXOAWTH BiJOOPaXKCHHS B
KOHIIENIIi] 3armo0iraHHsi IPaBOBUM 3JIOBKHUBaHHSM,
3a00pOHA HEJIOTPUMAHHS 3aKOHOIaBCTBA.

[MpuHOMN TyMmMaHI3My pO3IIIAIaE JIOJUHY SK
BUIIYy LIHHICTb, CAMOJIOCTaTHIO i CaMOCBIJIOMY.
I'ymaHi3M BUpaka€ CTaBJIEHHS JIO JIFOJUHU
NpUHANMHI 3 ABOX CTOPIH: BiH BH3HA€E CYCHUIbHY
IHHICTE JIFOJCHKOI 0COOMCTOCTI 1 BIAKHMIA€E BCE, IO
HECYMICHE 3 TaKOr Ii OLiHKOI. ['ymaHi3M — 1ie
MeBHA MOpaJlbHa BUMOTa JI0 TOBEIIHKU JIIOJCH,
TOOTO MEBHA KaTEropis MOPAJIBHOI CB1IOMOCTI JIt0-
JIUHU € HAWBHIIOK COIIAJIbHOKO IIHHICTIO JepiKa-
BU.

3axuct mpaB 1 cBoOOA JIFONWMHM, 3a3Hayae
O.I'. MenbHUK, 3AIMCHIOETBCS B pamkax Pamu
€Bponu 1 HOro yyacHHUKaMHU € BCi KpaiHH-YJICHU
€pponeiicbkoro Coro3y. @DopMyBaHHS CHCTEMHU
mpaBoBUX HOpM Ha piBHI €C, 1o 3abe3neuyroTh
3aXUCT TpaB 1 cBOOOA IOIWHM, BimOyBasocs TO-
€TaIHO MPOTATOM JIECATHIITD, 1 I cucTeMa Oyze i
HaJaJli BIIOCKOHATIOBATUCH, BIAIOBITHO 10 PO3BHT-
Ky Ta notpeb camoro cycminbersa [11, c. 44].

Ha xamp, 3a3mavae O.b. OHummko, Ha
HAI[IOHAJTbHOMY pIiBHI TpOMajsiHAM HE 3aBXIU
BJIA€THCSI TOCATTH MAKCHMMAJIBLHOTO Ta CIPaBEIJIH-
BOTO 3aXHCTy CBOIX IpaB, BIJHOBUTH MOPYIICHI
MpaBa Ta OTPUMATH TiJIHY KOMIICHCAIIIO 32 3aB/IaHy
mKoy. ToMy CBITOBE CIIBTOBApHCTBO y BUTIISIL
MixHaponHux opranizanii (OOH, €C, JIA]],
OAJl) crBopuio yHiBepcalbHI Ta perioHaNbHI
MEXaHi3MH 3aXHCTy npaB Jroauuu [12, c. 9].

Haranpuuii 3acio JUIS BJIOCKOHAJICHHS
MEXaHi3My 3aXUCTy IpaB JIOJAWHU i TPOMaISTHHHA,
BBakae C.M. MenpHuuyk, 1¢ Komu  Oyne
3MIIMCHIOBATUCS] TTPABOBUH MOHITOPUHT HOPMATHB-
HO-TIPABOBUX  aKTiB, $Ki BCTaHOBIIOIOTH 5K
MEXaHi3M IPaBOBOTO PEryJIIOBaHHS Li€l chepu, Tak
1 MexaHi3M Horo peajisaiii, a 0T)Ke, IpaBOBE pe-
(dbopMyBaHHS HaI[lOHAJbHUX 1HCTUTYILIN, MOKIHKA-
HHUX 3aXMINAaTH TpaBa JIOJUHK 1 TpoMazsHuHa [13,

c. 9].
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VY cyJacHHX yMOBax HEOOXiZHO 3a0e3MeYuTH
TOTPUMAHHS HPHUHIUITY [TOBAarW IO TpaB JIFOIUHU
SIK CKJIAZOBOI CIIIIBHUX LIHHOCTEH Ta Ba’KIMBOTO
YMHHAKA (OPMYBaHHS €BPONEHCHKOI 1eHTHIHOCTI
B KOHTEKCTI (pOpMyBaHHS MPIOPUTETHUX HAIPSIMIB
cmiBmpami MixX YkpaiHolo Ta €C y mnpoueci
€BpOIHTETpaLii.

BucnoBku. OTtxe, MexaHi3M 3a0e3neueHHs
npaB i cBOOOJ — I cUCTeMa rapaHTiid, IO BCTa-
HOBJICHA BiJINOBITHUMH OpraHaMu Jep>KaBHOI BIa-
I Ta HeIeP>KaBHUMU 1HCTUTYLISIMH, SKI BU3HAYEHI
y HalllOHAJIBHOMY 3aKOHOAABCTBI Ta MIKHAPOIHUX
crangapTax. [IpaBoBi npuHIMIN MeXxaHi3My 3a0e3-
MEYCHHS MpaB 1 CBOOOJ JIIOJUHU € MOKa3HUKAMH,
O  Bi0OpaKarTh
HaMBa)KJIMBINIMX MPAaBOBUX I[IHHOCTEH, cepes KX

CTYHIHb PO3BUTKY TIpaBa,

BEPXOBEHCTBA  MpaBa, 3aKOHHOCTI, PIBHOCTI,
ryMaHi3My, MpaBoOBO1 BU3HAYCHOCTI,
noOpocoBicHOCTI, TpomopiiiHocTi. B Ykpaini

ICHye cHUCTeMa OpraHiB 1 MOCAJOBUX OCI0 Pi3HUX
PiBHIB, SIKi 3[1HCHIOIOTH 3aXUCT MpaB i cBOOO JIIO-
IvHU 1 TpoMmansHuHa: [IpesunmeHt Ykpainu, Bep-

xoBHa Pama  Ykpainu, MicueBi  JeprkaBHI
aJMiHiCTpallii, cucremMa CyIliB 3arajabHOl
FOPUCIMKIIIT Ta crneriagi3oBaHux CYyIiB,

Koncrutyniianit Cyn Ykpainu, YTOBHOBaXKEHUH
BepxoBHoi Pann Vkpainu 3 npas JIFOIWHU, POKY-
parypa, agBokarypa, HoTapiaT Tomo. lloganbuimii
PO3BUTOK 3a0e3meueHHs mpaB i cBOOOA TpoMaisH
HEPO3PUBHO TIOB’SI3aHUH 13 MiABHUINEHHIM SIKOCTI Ta
e(eKTUBHOCTI BCi€i CHUCTEMH Jep)KaBHUX OpPTaHiB i
HeZepKaBHUX 1HCTHUTYIIH, SKi y CBOIH MisIBHOCTI
MOBHMHHI TOTPUMYBATUCh BHIIE3a3HAYCHUX IPaBO-
BUX TPUHIIMITIB.
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Oleg Boyko

LEGAL PRINCIPLES OF THE MECHANISM FOR PROTECTING HUMAN
AND CITIZEN RIGHTS AND FREEDOMS

State Non-Profit Enterprise «State University «Kyiv Aviation Institute»
Liubomyra Huzara Avenue, 1, 03058, Kyiv, Ukraine
E-mail: 0504446692@ukr.net

Purpose: to conduct a study of the legal principles of the mechanism for ensuring human rights and
freedoms. Research methods: analysis, synthesis, systematization, generalization, comparison. Results: the
essence of the mechanism for ensuring rights and freedoms was clarified - it is a system of guarantees
established by the relevant state authorities and non-state institutions, which are defined in national
legislation and international standards, the legal principles were determined: the rule of law, legality,
equality, humanism, legal certainty, good faith, proportionality. Special attention was paid to the legal
principles of the mechanism for protecting human and citizen rights as a result of the introduction of the
legal regime of martial law in Ukraine, large-scale war and mass violations of human rights. Discussion: in
conditions of a full-scale war, it is important to adhere to the above-mentioned legal principles of the
mechanism for ensuring the rights of citizens, and the quality and efficiency of the activities of both state
authorities and the non-state sector must be increased. In Ukraine, there is a system of bodies and officials
at various levels that protect the rights and freedoms of man and citizen: the President of Ukraine, the
Verkhovna Rada of Ukraine, local state administrations, a system of courts of general jurisdiction and
specialized courts, the Constitutional Court of Ukraine, the Commissioner of the Verkhovna Rada of Ukraine
for Human Rights, the prosecutor’s office, the bar, notaries, etc. Further development of ensuring the rights
and freedoms of citizens is inextricably linked with improving the quality and efficiency of the entire system
of state bodies and non-state institutions, which must adhere to the above-mentioned legal principles in their
activities.

Key words: human rights; human rights protection mechanism; legal principles; rule of law.
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PEAJII3AIIA ITPABA HA IEHCIMHE 3ABE3NEYEHHSA KOJIMITHIX
BIHCHKOBOCJIYKBOBIIIB TA IPAIIIBHUKIB OPTAHIB BHYTPIIIHIX
CIIPAB: IUTAHHA TEOPII TA IPAKTUKHA
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Mema: suguennsi meopemuyHUX ma NPAKMUYHUX npoorem peanizayii npasea na neucitine 3abe3neyenns
KOMUWHIX BIlICbKOBOCIYHCO08YI6 ma NeHCIOHepi8 opeaHie eHympiwHix cnpas. Memoou oOocnidryceHHnn:
3A2a1bHOHAYKOGT Memoou: THOYKYis, 0edyKyis, OOKYMEeHmMAalbHULl aHALi3 MA CUHMe3, NOPIGHANbHUL AHATI3,
y3azanvHenus. Pezynemamu: npoananizogano 3axKoHOO0A6CME0, AKe pe2YIoe NeHCiline 3a0e3neueHHs
KOMUWHIX BIUCbKOBOCHYIHCOOBYI8 MA NEHCIOHePI8 Op2aHie GHYMPIWHIX CHPA8, BUHAYEHO HOPMAMUBHULL
NOpA0OK — NepepaxyHKy SMIHU, AKI  2APAHMYEAMUMYMb €Y006020  piuieHHs.
VHOBHOBANCEHUMU OP2AHAMU, PO3KPUMO NOPAOOK GIOHOGNEHH NOPYUIEHO20 NpABa )y CYO0BOMY NOPAOKY.
062060penna: 6xazano Ha 0Oe30IANLHICIb YNOGHOBAICEHO20 OP2AHY, 3A3HAYEHO, W0 HEe38aNCAIOYU HA

nencii, BUKOHAHHS

HAABHICMb YIMKO20 HOPMAMUBHO20 NOPSOKY NePepaxyHKy NEeHCIl, YNOSHOBAJICEHI Op2aHu He GUKOHYIOMb
NOKNA0EeHUX HA HUX 30006 53aHb, HE36ANCAIOYU HA NO3UMUBHY CYO08Y NPAKMUKY, HO3UEAYI 3MYULEHI
00800UMU CBOE NPABO HA NEHCIlIHe 3a0e3neyenHs.

Knrouosi cnosa: coyianvhi npasa; npaso Ha neHciline 3a0e3neueHHs, GilicbKOBOCIYHCOOBYI, NPAYIGHUKU

0p2ami6 BHYMPIWHIX CNpag; YNOGHOBANCEHULL OP2aH.

ITocTanoBka mpo0JieMu Ta il aKTyadbHiCTh. Y
Koncrutymnii Ykpainu y crarti 1 Ykpaina BuzHaue-
Ha CYBEPEHHOIO 1 HE3aJIe)KHOK, JIEMOKPATHYHOIO,
COIIIANILHOO, MPaBOBOIO JiepxaBoto. [IpaBoBa jep-
KaBa — IIe He TpocTo abcTpakTHE (HOPMYITIOBaHH,
JUIsL TOTO, 1100 JepikaBa JilicHO OyJia MPaBOBOIO,
OpraHH JI€P>KaBHOI BJaJX BIAIOBIAHO 0 CBOIX (y-
HKIIIH Ta MOBHOBaYKCHb IOBHUHHI 3a0e3MedyBaTH
MOJKJIUBICTh 3JIINCHEHHs TPOMaJIiHAMH CBOIX IIpaB,
cBoOOa Ta iHTepeciB. [Ipore ¢akr 3akpirmeHHs
npaBa y HOPMAaTHBHO-TIPABOBOMY aKTi HE €
rapaHTi€ro Horo HayexxHoi peaizaiii. Ha xaib, sk
JIOBOJIUTH TIPAKTHKA, Jep>KaBHI OpraHd 4acTo BU-
XOISTh 32 MEXIi HaJ[aHWX iM MMOBHOBa)XEHb Ta/abo
B3arajii He BUKOHYIOTh 3aKpIIJICHUX 32 HUMHU (QYH-

Kmiiik  ta 00oB’s3kiB. [IpoGmema

MEHCIHOTO 3a0e3neyeHHs B YKpaiHi € aKTyallb-

HaJIC)KHOT'O

HOIO, a/KEe BOHA BKIIIOYa€e abCOJIIOTHO YCi KaTreropii
oci0. Ilpore, cepem ycix Kareropiii BBa)KaeEMO
HAHOUIBII IPOOJIEMHUM TEHCIHHE 3a0e3reucHHS
KOJIMIIHIX BiCHKOBOCITY)KOOBIIIB Ta IIEHCIOHEPIB
OpraHiB BHYTPIIIHIX CIIpaB.

ocoOmBHit

3Baxkarouu Ha craryc

BIICHKOBOCITY’KOOBI[IB,  MpaIliBHUKIB  OpraHiB

BHYTPIIITHIX CIIpPaB, CIYXOOBIIB 1HIIUX CHJIOBUX

CTPYKTYP,
PETYIIOETHCS CIEIATbHUM 3aKOHOM. TakK, KIFO4YO0Bi

IXHE nexcivige 3a0e3IeuYeHHS

[IOJIOKEHHS IIEHCIAHOro 3a0e3leyeHHs  Takol

kareropii oci0 Bu3Hayae 3akoH Ykpainu «IIpo
3BUIBHEHUX 3

IeHcifine 3abesmeueHHs  ociO,
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BiICEKOBOI CITy’KOH, Ta ASAKHUX 1HIINUX 0CciO» (mam —
3akon Ne 2262-X1I). I'inHe neHciiiHe 3a0e3meucHHs
rapaHTy€eThCS epepaxyHKoOM BiJIITOBITHOT
COmiaibHOI BUIUIATHA. 3BEPTAEMO OCOOIHMBY yBary,
mo 3 aHamizy HopMm 3akony Ne 2262-XII mpsmo
BUIUIMBAE, IO TEpepaxyHOK MeHCii € 000B’SI3KOM
YIIOBHOB)XEHOTO  JEPIKAaBHOTO OpraHy, TOOTO
J)KOOHOI OHUCIO3UMII IOAO MOro 3AIMCHEHHS HeE
icnye. He3Baxkaroum Ha Te, 1O CT. 63 3akoHy
Ne 2262-X1I Bu3Hauae nepenik cy0’€KTiB, YMOBU Ta

HEOOXiMHI  JIOKYMEHTH, Ha IMIiJACTaBl  SKHX
3aifcHIOEThCST  mepepaxyHOK [1],  [loctanoBoro
KaGinery MinictpiB VYkpaiuu Bix 12 drororo

2008 poxy Ne 45 3arBepmkeno I[lopsimox mpoBe-
nepepaxyHKy  IeHCii,
BiIMOBiTHO 10 3akoHy Ykpainu «[Ipo meHciiine 3a-

JICHHS MpU3HAYCHUX
Oe3medeHHs1 oci0, 3BUIbHEHUX 3 BIHCHKOBOI CITYX-
Ou, Ta JEeSKUX IHIIUX OCi0», Ta BHECEHHS 3MIH 110
nocranoBd KabGinety MinicTpiB VYkpaiHu Bij
17 munns 1992 p. Ne 393 (mami — [Topsiok).

AHnani3z pocaigkens i myOJikauiii 3 npooJie-
mu. [IpoGnema meHciiiHOro 3a0e3MeUeHHsI € aKTy-
QJBHOIO HE JIMILIC Y CYAOBIiM NMPaKTHIIl, ajie 3HAMII-
Ja CBOE BiOOpaKEHHA Y Tpalsx BITUYM3HIHUX
HAYKOBIIIB-TEOPETHKIB, 30kpema: [. babuy, M.Tacsk,
A.T'mymienko, H.3enmenko, b.Kocmounk, M. KpaBueHko,
M. Mug#i, O. HoBukos, I'.Pycax, M. Crenpkis,
B. Tepemernpkuii Ta iHIIi.

Mera cTatTi nossrae y BUBYCHHI mpoOieM pea-
Ji3arii mpaBa Ha NeHCiHe 3a0e3MevYeHHs KOJIUITHIX
BiiCEKOBOCITY>)KOOBIIIB Ta II€HCIOHEpIB OpraHiB
BHYTPIIIIHIX CIpaB.

Buxiaa ocHOBHOro marepiajy J0C/TiIzKeHHS.
[piopuTeTHUMH 3aBIAHHSIMH MPABOBOI COIIATLHOT
JepKaBu € 3a0e3MeveHHs] TpoMajsiHaM TiJHOTO
PIBHS JKUTTSI, TapaHTyBaHHS MPaBa Ha COIIAbHUIA
3axuct. ComiaabHHil 3aXUCT — 1€ JIsUIBHICTH
COLIaJIbHO OpIEHTOBAaHOI Jiep)KaBW, sSKa 3[iH-
CHIOETBCSI TUIIXOM KOMIUIEKCY OpraHi3alliifHuX,
MPaBOBUX 1 COIIAIbHO-CKOHOMIYHMX 3aXOJliB, Me-
TOIO SKHX €. CTBOPCHHS HAJIC)KHUX YMOB JJIS 3a-
Oe3mnedeHHs iX COI[iaIbHO-€KOHOMIYHUX 1 JyXOB-
HUX TOTpeO, Ta TapaHTOBaHe 3a0e3MEYeHHS TPoMa-
ISH, SKi TOTpeOyIOTh COI[iAIBHOT  JIOTIOMOTH,
JKUTTEBUM PIBHEM, HE HIKYHUM BiJl IPOKUTKOBOI'O
MiHiMymy. [IpaBo Ha colianbHUIA 3aXUCT — OJIHE 13
MPIOPUTETHUX COIIANILHUX TIPaB IPOMAJIsiH, a IPaBo

Ha TICHCiifHe 3a0e3NedeHHs — TapaHTOBaHE IPaBO
JIeprKaBoIo.

Ha mymxy M.B. Mumnaii, mpaBo Ha nieHciiHe 3a-
Oe3NeueHHs] TPENICTaBIeHe SK CUCTEMHHUH, KOM-
IJICKCHUH BUJI TIpaBa Ha COIMIIBHHUM 3aXUCT 0COOH,
IO BKJIIOYAE MOXKIIUBICTh MaTepiabHOI MiATPUMKH
0cobu 3a paxyHOK JpKepen NeHCIHHOTO CTpaxyBaH-
HSl, Y pa3i JOCATHEHHsS BCTaHOBICHOTO BiKy abo B
iHmux Bunaakax [2, c. 98]. Ilenciiine 3abe3neucH-
P.B.Tycak, cykynHicte  Jii
IOpUIMYHUX Ta 1H.), AKi

3a0e3MeYeHHs]  COLiaIbHUX
TPOLIOBUX BUILIAT HEMpale3JaTHUM

HS, BBaXae
(opranizaniiHux,
COpsIMOBaHi  Ha
JIOBIYHHX
rpoMajisiHaM y 3B 3Ky 3 HACTaHHSM IEBHUX 00cCTa-
BuH. Ilpu poMy po3mip Takoro 3a0e3neucHHs He
MOXe OyTH HIKYUM TPOXKUTKOBOIO MiHIMyMY,
SIKMH BCTAHOBJICHO 3aKOHOIaBCTBOM [3, ¢. 10].
IIpore
BiICHKOBOCITY>KOOBIIIB Ta IIEHCIOHEPIB OpraHinB

neHciliHe 3a0e3MedYeHHs]  KOJMIIHIX
MBC wMmae Hu3Ky o0coOnMBOCTEH, 3BakKalouM Ha
0COOJMBOCTI HECEHHsI CIIY>KOM Ta TOB’sI3aHi 13 HElo
pu3uKU. Y IOPUIWYHIA Hayli € pi3Hi MiAX0Iu 10
XapaKTEPUCTUKHA O3HAK, SKi HAJAOTh MECHCIHHOMY
3a0e3MeYeHHIO JIaHOi KaTeropii cy0’ekTiB ocoOiu-
BOT'O CTaTycy.

Tak, Ha ntymky P.B. KpaBuenko ta 3.B. Bitenko,
XapaKTepHOIO O3HAKOI0 € HasiBHICThH CHELiajIbHOTO
3aKOHO/ABCTBA, SIKE TApaHTYE IMEHCII0 Y po3Mipi He
MEHIIE IMPOXXUTKOBOTO MIHIMyMY 3 YypaxyBaHHAM
PO3MIpYy TpowIOBOro 3a0e3NeueHHs, MePEepPaxyHOK
meHcii Ta in. [4, ¢. 136].

Y cBoto uepry M.b. CrenpkiB BBaxkae, IIIo
OCOOJIMBICTH JITAHOTO pOAY TEHCIH TPYHTYEThCS
OesnocepenHbo Ha 3acazax OCHOBHOro 3akoHy —
Koncrutynii VYkpainu. [lpu npomy HaykoBeub
BBa)kKa€ 3a3HaUYeHE NeHCiliHe 3a0e3MeueHHs! CKIIa10-
BOI0 HE JIMIIE COLIaJbHOTO 3axHCTy, aje W
HaIllOHALHOI Oe3meku [5, ¢. 272].

B.I. Tepnenpkuii, AM.Tnymenko, O.B. HoBukos
3BEPTAIOTh yBary, 10 0COOJIMBI YMOBH NPU3HAUCH-
Hs TIEHCIH KOJIMIIHIM BiHICHBKOBOCITYXOOBIISIM Ta
neHcionepam opradis. MBC moB’s3ani 3 Oiibin
PaHHBOIO BTPaTOIO NMpOo(deciiiHNX HABHYOK 1 mparie-
30aTHOCTI Ta BAXKIMBICTIO 3aBlaHb, SKi BUKOHY-
IOTBCSI TIJI Yac TMPOXOJKEHHS BiMCHKOBOI CITyX-
ou [6, c. 85].

3a pe3ysbTaTaMu MOPIBHIHHS CepellHiX TeHCIH-
HUX BHUIUIAT BiiCbKOBOCITYxO0BIIiB, H. 3eneHko ta
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b. KocTrounk 3BepTaroTh yBary Ha Te, IO COJigap-
HUH piBEeHB NMEHCIHHOI CHCTeMHU HE 3a0e3Iedye Ti-
HOTO pIBHS KHUTTS JaHIl Karteropii IEHCiOHEpIB,
amke 3a nepiog 2019-2022 pokiB cepeaHiii po3Mmip
neHciiinoi Bumiatn OyB Menmmii 9000 rpH [7,
c. 93].

Bigmosigao 1o u. 1 ct. 63 3akony Ne 2262-XI1
NepepaxyHoK paHillle MPHU3HAYEHUX IMEHCIH Moxke
3MIHCHIOBATUCH 32 JOKYMEHTaMH, fKi HasBHI Y
MEHCIHHIN crpaBi, a TaKOX 3a JOKYMEHTaMH, SIKi
JOJAaTKOBO MMojae meHcionep. Haiivyacrime Takumu
JOAATKOBUMHU JTOKYMEHTaMH € AOBIAKH TPO PO3MIp
TPOIIOBOro 3a0€3MEUYCHHS, SIKi BUIAIOTHCS JICPiKaB-
HUM OpraHoM, 3 sKoro ocoba Oyna 3BijbHEHa 3i
Ciy>kOu, OKpIM BHHATKIB, nependaueHux I[lopsia-
koM [8].

3a CBOEI CYTTIO IpoIieypa MepepaxyHKy po3-
Mipy TEHCiI € aBTOMaTH30BaHOW, MPUHAHMHI IIe
BurunBace 3 aHamizy [lopsaky. Tak, micns Toro, sk
KaOmin mnpuifHSB pillleHHS IIOJO0 MEpepaxyHKy
neHciii, a MiHICTepCTBO COIlialbHOT TOMITHKH Ha-
MPaBUJIO BIATIOBIAHE MOBiAOMIICHHS A0 [leHciiiHoro
¢donny  Ykpainu,
MOBIJIOMUTH YCi TOJIOBHI yIpaBIiHH PO MiJACTaBH

OCTaHHIH  3000B’s13aHUI
JUIL TIPOBEJICHHS TepepaxyHKy IeHCIH Ta mpo
HEOOXI1/THICTh MiJITOTOBKHU CIHCKIB 0Ci0, IKUM Oy1ie
30IHCHEHO NepepaxyHOK. 3a3HaueHi CIUCKH Iepe-
JalOTh JI0 BIANOBIAHUX JEpXKaBHUX OpTraHiB.
CporoziHi BiNOBINATHPHUMHU 32 BHA4Yy JOBIJOK
npo po3Mmip rpomoBoro 3a0e3neueHHs Ui
BiiCEKOBOCITY’)KOOBIIIB € TEpPUTOpialibHI OpraHu
LEHTPY KOMIUICKTYBaHHS Ta COLIaJbHOI HiATpUM-
ku[9], a gna mneHcioHepiB opranie MBC —
perioHaNbHI cepBicHi LEHTpHU MBC
BiamosigHo [10]. Hespakaroum Ha Te, IO IOJIO-
xeHHs 3akony Ne 2262-XI1 ta [lopsiaky € giTkumu
Ta HE BHKJIHMKAIOTh JKOTHHUX JBOSKHUX TIyMadeHb,
nepeBakHa OiIbIIICTD EHCIOHEPIB HAAall OTPUMYE
MIEHCII0, PO3MIp SIKOi € HIKYUM, HDK TOBHHEH OY-
TH.

[IponioHyeMo OiNbII 1€TaNbHO PO3MIISHYTH NPH-
YUHY HEHAJIEXHOTO PO3Mipy MEHCiiHOI BHUNalaTH
Ha TpUKIagl TEHCIOHEpa OpraHy BHYTPIIIHIX
crpaB. Y KOHTEKCTi NOPYIIEHOI'O MUTAaHHS KIHOYO-
By pOJIb BIJIrpajgv CyJIOBi pIIIEHHS Yy CHpaBax
Ne 826/12704/18 ta Ne 676/4209/23, npo siki MoBa

Oyie itn HIDKYe.

[lepepaxyHok meHCiii 0ocobaM HaYaTEHUIIBKOTO
Ta pAOOBOTO CKiIamy (B TOMYy WYHCHI paHime
ICHYr04UO1 Mimimii Ta OJJATKOBOI MIMIIil) B paMKax
3akony Ne 2262-X11 3nificHIO€ThCS 3 000B’ I3KOBUM
ypaxyBaHHSM BHJIB TPOIIOBOTO 3a0e3MeyeHHs,
IIOMICSYHUX JOJaTKOBHX BHUJIB TPOILIOBOTO 3a0e3-
nevyeHHs (Ham0aBOK, JIOIUIAT, IiJBUIICHB) Ta
npeMiil y po3mipax, BCTAaHOBJIEHHUX 3aKOHOAABCT-
BOM JUTS TIOJTILEHChKHX [1].

TyT BapTO 3BepHYTH yBary Ha Te, IO 3aKOH
Ne 2262-X1I He pomyckae BHIUIATY MEHCIT y HIK-
YOMY PO3Mipi, HiK BOHa Oyna 10 mepepaxyHKy, 110
€ JI0JIATKOBOKO T'apaHTIEI0 TIIHOTO MEHCIHHOro 3a-
Oce3meyeHHSI.

IMpote 24 kBitHs 2018 poky Habpana YUHHOCTI
IMocranoBa Kabinery MiHicTpiB VYkpaiHu Bin
21 motoro 2018 poky Ne 103 «IIpo mepepaxyHok
MeHCiH 0cobaM, sIKi 3BiNbHEHI 3 BIICHKOBOI CITyX-
O0u, Ta JEsKUM IHIINM KareropisM ocio» (maimi —
IToctanoBa Ne 103). Came npuitaartsa [locranoBu
Ne 103 MpoLEenypy TMEpPEepaxyHKy
neHcii, amke nyHkToMm 6 1iei [loctanoBu Oyio
BHECEHO 3MiHM 10 moctanoB Kabinety MiHicTpiB
VYkpaian Big 12 mortoro 2008 poxy Ne 45 Tta Bix
17 munas 1993 poky Ne 393.

ITynkrom 3 IloctanoBu Ne 103 Oyno BcTaHOB-
neHo: mepepaxyBatu 3 1 ciuns 2016 poky meHcii,
npu3HadeHi 3rigHo i3 3akoHoM Ne 2262-XII, 3a
ciuenp 2016 p. BiamoBigHO A0 mocranoBu Kabinery
MinictpiB Ykpainu Bix 11 smcromama 2015 p.
Ne 988 «Ipo
mojinercbknx HarioHambHOT  MMOMIIiTY.

CKOJINXHYJIO

3a0e3neyeHHs
Pozmip
nmpeMii BU3HAYAETHCS y CEPEeNHIX po3Mipax, MIO0

T'pOoIIoBE

(haKTUYHO BHWILIAYEHi 32 BIJIOBIIHOI MOCAO0
(mocamamu) momineickKoro 3a ciueHb 2016 poky, a
takok nomnoBHeHO Ilopsmok Ne 45 momatkom 3,
AKUHA BU3HA4MB (HOpMY IOBIJKM HPO PO3MIp Ipo-
moBoro 3adesneuenns [11].

Tak, BpaxoBytoun 3MmiHd, BHeceHi [loctanoBoro
Ne 103, BignosigHo mo a63amiB 1 ta 2 m. 5 Ilocta-
HoBH Ne 45 mepernik BUAIB TPOIIOBOTO 3a0e3MeyueH-
HSl, IKHH BpaxoBYBaBCs AJISl NEPEPaxyHKy IEHCiH,
CTaB KOPOTILINM, a PO3Mip MEHCI] micis nepepaxyH-
Ky 3MEHILIUBCS, 10 Cynepeumio 4. 4 ct. 63 3akoHy
Ne 2262-X11. 3Bakarouu Ha Te, [0 BHECEHI 3MIiHH
oOMexxyBany TmpaBa TIeHcioHepiB, no Kabinery
Minictpie Ykpainu Oyno mpes’sBICHO IO30B B
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YaCTWHI BU3HAHHS il MPOTHUIPAaBHUMHU Ta CKacy-
BaHHs MyHKTY 3 [Toctanosu Ne 103.

14 tpaBus 2019 poxy OkpyxHUIl agMiHiCTpaTH-
BHUH cyx M. Kuesa (cpaBa Ne 826/12704/18) Bu-
3HAaB MPOTUIPABHUM Ta CKAaCyBaB 3a3HAuYCHUM
MyHKT, a 19 nuctonana 2019 poky lloctuii anens-
UidHUKA aIMiHICTPaTUBHUNA CYJ 3aJHIIUB PillICHHS
Cyly TomnepeaHboi iHcTaHmii 0e3 3MiH. TakuMm 4u-
HoM myHKT 3 IloctanoBu Ne 103 BTpaTtuB CcBOIO
yuHHICTE 19 mucromama 2019 poky, Ta cTaB
MiJICTaBOIO JIs 3IHCHEHHS TIEpePaxyHKy MEHCIH.

Hns Toro, abu oTpuMatu HaJeKHHUH, a TOJIOBHE
3aKOHHMH po3Mip TeHcii, oco0M 3BUIbHEHI 3
BIICBKOBOT CiTy»k0H Ta ciry:x6u B opranax MBC nHa
MIiJICTaBl OHOBJICHUX JIOBIIOK MIPO PO3MIp TPOIIOBO-
ro 3a0e3neueHHs TOYalM  3BEPTaTHCh [0
[enciiinoro gonny Ykpainu. B cBoro uepry, ymnos-
HOBa)XCHUH OpraH BiIMOBIISIE y 3/iMCHEHHI Tepe-
paxyHKy, a y JIMCTax-BiJNOBIJsIX MOCHIAETHCS Ha
BiJICYTHICTh HOBHX HOPMAaTHUBHO-TIPABOBUX AaKTiB,
sKi O BU3HAYaJId YMOBH, MOPSJIOK Ta po3MipH, 3a
SKMMHU Ma€ MIPOBOIUTHCH TIEpepaxyHOK IEHCIH.

Ha mnporuBary mnosunii Ilenciiinoro ¢onmy
Vkpainn HasBHa mno3umis BepxoBHoro Cyny vy
copasi Ne 820/6514/17, BignosigHo a0 sikoi: «Ilo-
cwiaHHs Binnosimaya Ha BiACYTHICTH MTOCTaHOBH
Kabinery MinictpiB YKpaiHu mpo BCTaHOBIICHHS
YMOB, TIOPSIIKY Ta pO3MIpiB MEpepaxyHKy IEeHCIH
oco0aM pSAOOBOr0 Ta HAYAIBHUIBKOTO CKIALy
OpraHiB BHYTpIlIHIX chpaB YkpaiHu (Mmimindii) €
0e3MiICTaBHUM, OCKUIBKH TOPSIOK TPOBEIEHHS
NepepaxyHKy IEHCil, BCTAHOBJIECHUH MOCTaHOBOIO
Kabinery MinictpiB VYkpaimu Bix 13 mrororo
2008 poxy Ne 45 «IIpo 3arBepmxenus Ilopsaxy
MPOBEIEHHs IepepaxyHKy IIEHCIH, NpU3HAYCHUX
BizmoBiHO 10 3akoHy Ykpainu «lIpo meHciiiHe 3a-
Oe3nedyeHHs oci0, 3BUIBHEHUX 3 BIHCBKOBOI CITYX-
Ou, Ta OesKUX I1HIIUX 0Ci0», Ta BHECEHHS 3MIH JI0
nocranoBd KabGinety MinicTpiB VYkpaiHu Bix
17 numas 1992 p. Ne 393», sika HaOpasia YMHHOCTI
20 motoro 2008 poxy, mnocranoBamu Kabinery
Minictpis Ykpainu Bixg 11 nuctomama 2015 poky
Ne 988 «IIpo TpOIIOBE 3a0e3neueHHs
nojinercbkux HarjonanpHol mommimii» Ta  Bifg
18 nmuctonmamga 2015 poky Ne 947 «IIpo BHeceHHs
3MiH 10 moctaHoBu Kabinety MiHicTpiB Ykpainu
Bim 9 Oepesns 2006 poky Ne 268» BcraHOBIIEHI
pPO3MIpH TPOIIOBOrO 3a0e3MeUeHHs MpalliBHUKAM

mojimii 32 HOCaZoOBMMHM  OKJIQaMH  Ta
CremiaTbHUME 3BaHHsIMI» [12].

Hesakarounm Ha BHIIE3TramaHi 3pa3KoBi CIIPaBH
ta mo3utlii Bepxosuoro Cyny, y €auHOMY NepkaB-
HOMY DEECTpi  CyAOBUX pIIIeHb  IOCTIIHO
301MBIIYETHCS  KIJBKICTh  pIIEHb HA KOPHUCTH
MO3UBaYiB, IO CBiAUUTH Npo Te, 1o [leHciliHuit
¢ong  VkpalHM  NPOAOBXKYE  MPOTHIPABHY
0e3nisIbHICTh. Y NaHil KaTeropii cnpas Takox J10-
CHUTPH TMOIIMPEHOI0 € MPAaKTUKA, KOJIH YIOBHOBaXe-
HUI OpraH MOCUIAETHCS HA BIACYTHICTH TPOLIOBUX
KOIIITiB, SIK HA HEMOXJIMBICTh peatizallii mpasa 1o-
3uBaya a00 BUKOHAHHS PIIIICHHS CYy.

BepxoBuuii Cyn y 3rajiaHiii BUIIE CIPaBi TAKOX
3BEpHYB Ha II€ yBary Ta 3a3HauMB, LI0 OpPraHd
JepKaBHOI BIagd HE MOXYTb NOCHIATHCA Ha
BiJICYTHICTh KOIITIB SIK HA MPUYMHY HEBHKOHAHHS
CBOIX 3000B’s13aHb (pilllcHHS €BPONEHCHKOrO CyIy
y cmpaBi «Keuko mpotm  VYkpaiHu»  Bixg
08 mucronana 2005 poky) [12].

Takum unHOM, y 2018 poui mpaBa TeHCIOHEpiB
Oysu mopylleHi BHACHiIOK BHeceHHs 3MiH [locta-
HOBOIO Ne 103, a micns 19 nuctonana 2019 p. mpo-
JIOBXKYIOTh TIOPYIIYBATUCh BHACIIZIOK CBiIOMOI
oesnisibHOCTI [lenciliHoro ¢oHay Ykpainu. Bpa-
XOBYIOUH T€, [0 CHOTOJIHI OTPUMATH MEPEPaxyHOK
MeHCIT MOXKHa JUIIEe Ha MiJCTaBl DIlIEHHS CYyAy,
OYEBHUIHO, 110 YacTWHA  TIEHCIOHEpPiB 13
Cy0’€KTUBHMX TPUYHH HE 3BEPTAETHCS IO CYAy Ta
HE OTPHUMYE MepepaxoBaHy MEHCI0 BiAMOBIIHO.

Ha wHamy aymKy, TEHICHINS MOXJIMBOCTI
pealizyBaTH MpaBO Ha TMEPEPaxyHOK TEHCIT BUK-
JIFOYHO Y CYJIOBOMY HOPSIIKY TAKOXK OOMEXKYyeE Tpa-
Ba IICHCIOHEIB, MpaBO Ha MHUpHE
BOJIOJIIHHSI CBOIM MalHOM, siKe rapaHtoBaHe CT. 1

30KpEMa,

[lepmoro mportokony KonBeHmii mpo 3axucT mpaB
JIIOJIMHY Ta OCHOBOMOJIOXKHUX cB0O0A. Came Tomy,
HEOOXiTHUM € 3a0e3MleueHHs] TPUTATHEHHS JI0
BIIOB1AAJIBHOCTI YIOBHOBA)XKEHHUX ocio
[lencitinoro gonxy Ykpainu 3 METOIO HEIOMYILEH-
HSI IOBTOPHUX BiJIMOB, OCOOJIMBO 3 THIIOBUX CITPaB.

Hespaxaroun Ha Te, mo KAC Vkpainu
nependadae MeXaHi3M CyJIOBOI'O KOHTPOJIIO 3a BH-
KOHAaHHSIM CyIOBOTO pimeHHs (cT. 382), 3 aHamizy
4. 1 3a3HayeHol CTaTTI BUIUIMBAE, 10 3I1HCHEHHS
TaKOTO KOHTPOJIO € MPaBOM, & HE 00OB’SI3KOM CY-
ny. Ha namy nymky, GopMmymoBaHHS OKpeMoi
MMO30BHOT BUMOTH 1010 3A1MCHEHHS CYIOBOIO KOH-

56 IOpuouunui éicnux 4 (73) 2024



Makeesa O. M., Trob6aii A. B.

TPONIO Yy BUMAIKY 3aJ0BOJICHHS II030BYy HE € JO-
peYHMM, aKe 3a BIACYTHOCTI TO3UTHBHOTO
pilmeHHs cyny, sike Habpaio 3aKOHHOI CHIIH, 33]10-
BOJICHHS TaKOI II030BHOI BUMOT'H € IEPENYaCHUM.

KAC VYxkpaian He BH3Ha4Yae MOPAIKY MOJAHHS
Ta BUMOT JUIs pealtizailii nmpaBa Ha 371HCHEHHS CY-
JIOBOTO KOHTPOJIIO, TaKk caMo, SIK i HE BH3HAYae
(dbopmu 3BepHEHHS: 3asBU M KionoTtanHs. [Ipote 3
aHaJi3y Cyq0BOI NPaKTHKH, CIIAYeE, 10 HaldacTile
70 CyOy 3BEpTaloThCsl came i3 3asBoro. [HKOMM
BIJNIOBiZIHY BUMOT'Y ITO3HMBayi 3a3Ha4Yar0Th B 3asBax
PO YXBaJeHHS OJATKOBOTO PillICHHSI.

Bume mu akueHTyBanM yBary, IO CYIOBH
KOHTPOJIb — MPaBo, a HE 00OB’S30K CYIy, TOMY 32
BIJICYTHOCTI HaJIe)KHOT'O OOTPYHTYBaHHS Ta HEHa-
JaHHs BIATOBIAHMX JIOKa3iB CYAHM BiIIMOBJISIOTH Y
3IIACHEHHI CyIOBOro KOHTpoyito. Ha 1e 3Beprae
yBary i BepxoBuuii Cyx y cBoeMmy pilleHHi Bix
31.07.2018 poky y cmpai Ne 235/7638/16-a [8] Ta
y [IloctanoBi Big 30.06.2021 poxy y cmpai
Ne 9901/172/20 [13].

3 ormsmy Ha 3a3Ha4yeHiI OOCTaBUHH, CYAOBHMA
KOHTPOJIb 32 BUKOHAHHSM CYJOBOTO DiIlICHHS He
OyB HaJIC)KHUM CIIOCOOOM 3aXUCTY, MPUHAWMHI J0-
Tenep.

[IpopuBoM y 1IbOMY NHTaHHI € 3aKOHOIIPOEKT
Ne 9462, sxwuii 03 rpyznus 2024 poxky Oysio Hanpas-
neno Ha mianuc llpesumenty VYkpainu. 3akoH
Vkpainu «IIpo BHeceHHS 3MiH A0 AESIKHX 3aKOHO-
JaBYMX aKTiB YKpaiHM LIOAO0 YIOCKOHAJEHHS II0-
JIOXKEHb PO CYAOBUI KOHTPOJb 332 BHUKOHAHHIM
CYIOBUX DIllIEeHbY», KA HApElITi IeTali3ye 1 BU-
3HAYUTh TOYHUH MOPSIOK Horo 3mificHeHHs. [lomo-
xeHHs cT. 382 KAC Ykpainu 3a3HaIOTh 3MiH, 30K-
pema, BU3Ha4Ye€HO (OpMy 3BEpPHEHHS Y BUTJISAL 3as-
BU, a 3JifiCHEHHS CYIOBOr0 KOHTpOIIO Oyze
30iHCHIOBAaTUCH HE JUIIEe Ha BUOIp cyay, aje i 3a
YMOBH HasiBHOCTI Takoi 3asBU (B OKPEeMHUX BHIa[-
Kax).

Tak, BIAMOBIAHO M0 Y. 5 3a3HA4YEHOI CTATTI, 3a
MUCbMOBOIO 3asBOI0 3asBHHUKA CyJ IiJ 4ac yxBa-
JICHHS PINICHHS CYAy MOXe 3000B’s3aTu Cy0’ €KTa
BJIaJHUX MOBHOBa)XEHb, HE Ha KOPUCTH SKOTO yX-
BaJICHE TaKe PillleHHs, OAaTH 3BIT PO HOro BUKO-
HaHHA [ 14, c. 18]. IIpote B KOHTEKCTI
aJIMIHICTPATHBHUX  CIpaB, SIKI  CTOCYHOTHCS
NMEHCIMHUX BWILIAT, 30KpeMa IX MepepaxyHKy,
HasBHICTh TIMCHMOBOI 3asiBH, aBTOMATHUYHO 30-

00B’s13y€ BiAMOBIa4a HAJATH 10 CYAY 3BIT PO BU-
KOHaHHS CYIOBOTO pimieHHs, TOOTO B JaHiil
KaTeropii crpas IUCIIO3UTHBHICTD CYy BiCyTHS.

3asiBa mpo 3000B’si3aHHA Cy0’€KTa BIAJTHHAX
MTOBHOBaXEHb MOJATH 3BIT PO BUKOHAHHS CYJI0BO-
rO pillleHHS PO3TIAAAETHCA CYJIOM MPOTATOM JIeCs-
TH JIHIB 3 JHS 1l HAJIXOKESHHS B MOPSAAKY MUCHMO-
BOT'0 MPOBaKEHHA a00 Ge3MocepeiHbO Yy CYI0BO-
My 3acCiflaHHI Y BUIIAJKY BiJMOBIJHOT'O KJIOMOTAaHHS
3assBHHKa a00 3a iHiI[iaTMBOIO cyay. BuHSATKOM €
3asBa B opAnKy 4. 5 cT. 382 KAC Ykpainu.

Y  BUmagKy  3aJOBOJICHHS  3asiBH  CYyI
TIOCTAaHOBIISIE YXBaly, sSKa € OCTATOYHOIO Ta He
mijyiarae ockapkeHHio. [IpoTe Biamomizad He 1o-
30aBJIeHHIA TpaBa BUCIIOBUTH CBOi 3allepedeHHS
II0/I0 3a3HAYCHO] YXBajH B amessmiliHilA ckap3i Ha
cynoBe pimenHs 1o cmpasi (cT. 382-1 KAC
VYkpaiun) [14].

Crijy 3BepHYTH yBary, 10 NPUHHATTS 3a3Haye-
HOT'O 3aKOHY € BOXXJIUBUM HE JIUIIIC 3aBJISKH HOpMa-
TUBHOMY BpETYJIIOBaHHI IHUTaHHS 3BEPHCHHS Ta
pO3TIALY
BIJIOBIIAJIBHOCTI KEpiBHMKA CY0’€KTa BIIAJIHUX

3asBU, i€ W TPUTSITHEHHS [0
MOBHOBAYKEHD LIIIXOM HakKJaJeHHS mTpady y cymi
BiJl JBAJLSATH IO COPOKa PO3MIPIB MPOKUTKOBOIO
MiHIMyMY Jutd ipane3fataux oci0. [Ipu mpomy cyn
TaKOX JOAAaTKOBO MOKE BCTAHOBUTH HOBHH CTPOK
MOJaHHS 3BIiTY BIANOBITHO 10 YacCTHHU TPETHOI
crarti 382-1 mporo Komekcy abo 3a BiacHOMO
IHIIIATUBOK) PO3TIITHYTH MUTAHHS TIPO 3MiHY CIIO-
co0y 1  TOpsaKy  BUKOHAaHHS  CyAOBOTO
pimenns [14].

Haxnanenns mrpady 341HCHIOETBCS y BUMAIKY
MOCTAaHOBJICHHS CYJIOM YyXBaJd MPO BiAMOBY Y
OPUAHATTI  3BITY MNP0 BHUKOHAHHA CYZOBOTO
pimenns (crarts 382-3 KAC Vkpainn) [14, c. 20].
IIpn upomy cyma mrpady HOPIBHO PO3IIIAETHCS
MK 3asgBHUKOM Ta JlepaBHUM OrOJKETOM
VYxpainu.

Ha  wnamy  AymKy,  OpUTATHEHHS 10
BiJINIOBIIAJIHOCTI KEpiBHHKA Cy0’€KTa BIAJIHUX
TIOBHOB&KEHb € HAJIC)KHUM Ta €(PEKTHBHUM 3aX0-
JIOM BIUIMBY, OCOOJIMBO B CIIpaBax IEHCIHHOro 3a-
OesneyenHs. Takuii iHCTPyMEHT AacTh 3MOTY pea-
ryBatu [lenciiamii ¢ony VYkpainm Ta Horo
CTPYKTYpHI TiIPO3JIUIH, CIPUITAME aBTOMATHYHO-
My BHKOHAHHIO CYJOBOTO pIllIeHHS, SIK 1€ i Tepe-
JI0aYeHO YMHHUM 3aKOHOIaBCTBOM Y KpaiHM.
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[IpuHarigHo BBakaeMO HEOOXiTHMM 3a3HAYNTH,
0 HEBUKOHAHHJ Ta CBIIOME 3aTSATyBaHHS BUKO-
HaHHS pilIeHHS CyAy, sKe HaOpasio 3aKOHHOI CHIIH,
TaKOXK MOPOKYE iHITY mpobiemy. CMepTh TO3H-
Baya CIYrye IOAATKOBUM IOPUIVYHUM (AKTOM,
skui, Ha qyMKy I1® Ykpainu, 103BOJs€ YHUKHYTH
BUKOHAHHS pillIeHHsI Cyy B3aradii.

Ha macTs1, 3akoH Ta cyau BiIMOBIHO CTOSATH Ha
cTopoHi mo3uBaua. Tak, Kam saeupb-Ilominbchruit
MiCBKpaOHHUM cynq  XMeNbHUIBKOiI  00nacTi
pimenasim Big 24 motoro 2023 poxy y crpasi
Ne 676/4209/23 3ag0BONBHMB IMO30B Ta BU3HAB 3a
Mo3WBaYeM MpPaBO BIACHOCTI B TOPAIAKY CHAIKY-
BaHHs 3a 3aKOHOM Ha HapaxOBaHy Ta HEJIOOTpUMa-
HY TIEHCIiI0, sIKa HaJjie)Kasla CHaJKOJABI0, a TaKOX
3000B’s3aB CTATHYTH 3 [ OJOBHOTO YIpaBIiHHA
[I®Y B XMenbHUIBKINA 00JacTi HApaxoBaHy Ta He-
JOTPUMAaHY MEHCII0.

VY cynoBomy pimeHHi cyxa 3azHauuB: «Tiyma-
yenHst crarti 1227 K VYkpainu, 3 ypaxyBaHHIM
MPUHIMITY PO3YMHOCTI, CBITYUTH, 110 HEBUKOHAHHS
pilleHHsT cyqy, SKe HaOpalo 3aKOHHOI CHIIM 3a
CHaIKOIaBII, npo
NeHCciHHOrO OHAY 3MIHCHUTH HapaxyBaHHS Ta BU-

HKUTTSI 3000B’ s13aHHS
IiaTy CHajKOJABIIO MiJABHINEHHS 10 MEHCIl, He
mo30aBisie HOro  CHagkoeMIls  (CHAJIKOEMIIIB)
MOJXKJIUBOCTI CIIaJKyBaTH TIPaBO Ha OTPUMaHHS
IPOLIOBUX CyM MeHCii. Y pO3yMiHHI TIOJIOXKEHb
crarti 1227 LK VYkpainu mi cyMu BBa)karoTbCs Ta-
KAMH, 0 HAJEXKAIM 1O BUIUIATH CHAJIKOJABITIO.
[IpaBoropsi 10K HE MOXe JOITyCKaTH CUTYAIlil KOIH
HIBEJIIOETHCS 3aKOHHA cuia CYJIOBOTO
pitmmenss» [15]. JomaTkoBo 3a3Ha4MMO, IO 3a pe-
3yJbTaTaMU amlelSAiiHOTO PO3TISAY PIllIeHHS CyITy
3amumieHo 0e3 3MiH, a KacaliiHa ckapra
BiJIMTOBiTaya OyJa IMOBEPHYTa Ta BBAKAETHCS HETIO-
JIAHOI0 Yy 3B’SI3KYy 3 HEBUKOHAHHSM KacaTOpOM BH-
MOTH IIO/I0 YTOYHEHHsI KacalliiiHOI CKapTH.
BucxHoBku. CpOrofHi mNHTaHHS MTOPYIICHHS
MpaBa Ha TiJHE MeHCiliHe 3a0e3MeueHHs] KOJIUIIHIX
BIHCBKOBOCITY>KOOBIIIB Ta IIEHCIOHEpIB OpraHiB
MBC € roctpum ta HaranepHuM. Hes3Baxkarouum Ha
HasBHICTh YITKOTO HOPMATUBHOTO IOPSIKY Tepe-
paxyHKy TEHCiH, YIIOBHOBa)X€HI OpraHH HE BHKO-
HYIOTh TIOKJIaJICHUX Ha HUX 3000B’s3aHb. Lle mpu-
3BOJUTH 10 HEOOXITHOCTI BiJICTOIOBAHHS IpaB, Ia-
panroBanux Koncrurymieto Ykpainu, y cyni. He-

3BaKalOUM Ha IO3UTHUBHY CYJOBY IPAKTHKY,

MO3WBadi 3MYIIEH] BUMHATH aKTUBHI il U TOTO,
mo6 [1® Ykpainu modyaB BUKOHYBaTH PIilIEHHS CY-
ny. Ha macts, 3a3nadena mpoOiieMa HE 3aJIUINU-
Jach 1032 YBarol 3aKOHOTBOPIT Ta 3aKOH
Ykpaian «IIpo BHeCeHHS 3MiH 0 HESIKHUX 3aKOHO-
JaBUMX aKTiB YKpaiHU MIOJ0 yJOCKOHAJECHHS TO-
JIOKEHb MPO CYAOBUH KOHTPOJb 332 BUKOHAHHIM
CYIOBUX DIlIEHb» OYiKye Ha migmucanssa [Ipe3u-
JeHToM YKpaiHu Ta odiuidHy myomikaniro. Bae-
cenns 3MiH 10 KAC VYkpainu Ta 3anpoBamKeHHS
3aX0Ay BIUIMBY Ha KEPIBHHUKIB YIOBHOBaKEHUX
Cy0’€KTiB — BaKIMBHHA KPOK 3aJis BiJIHOBICHHS
MIpaB HE JIMIIC KOJMIIHIX BiiChKOBOCIY)KOOBIIIB Ta
TICHCIOHEPIB OpraHiB BHYTPIIIHIX CIpaB, aje i s
KOXHOTO, XTO 3iIITOBXHYBCS 3 O€3MisUIbHICTIO
opraHiB TeHCiiiHOI cucremu. Sk came me Oyxe
BiOYyBaTUCh Ha MPAKTHUIl, CTaHE 3PO3YMIJIO JIMIIIE
miciist HaOpaHHsI 3a3HaYeHUM 3aKOHOM YHHHOCTI.
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7.1lpo 3atBepmkenns llopsaxy mpoBeneHHS
nepepaxyHKy IMeHCiH, MPU3HAYeHUX BiAMIOBIAHO 10
3akony VYkpainn «lIpo menciiine 3abe3medeHHs
0ci0, 3BUThHEHHX 3 BIMCBKOBOI CIIY’KOH, Ta JESIKUX
IHIIMX O0CiO», Ta BHECEHHSA 3MIH 10 IIOCTaHOBHU
Kab6inery MinictpiB Ykpainu Big 17 munas 1992 p.
Ne 393: TlocranoBa Kabinery MinicTpiB Ykpainu
Bix 13 mrot. 2008 p. Ne 45. URL.: https://zakon.rada.
gov.ua/laws/show/45-2008-%D0%BF#n16  (mara
3BepHeHHs: 25.11.2024).

8. Ilpo 3atBepmkenHs [HCTpykuii 3 opranizamii
po6oTH i3 3a0e3MeueHHs COialbHIMH BUTLIATAMH
0ci0, 3BUTFHEHHX 3 BIFICBKOBOI CITy»k0n y 30poitHIX
Cunax Ykpainu, Ta 4ieHiB ix cimeil y MiHictepcTBi
oboponn Ykpainu: Haka3 MinicrepctBa 000poHU
VYxkpainn Big 31 rpyn. 2014 p. Ne937 URL:
https://zakon.rada.gov.ua/laws/show/z0073-
15#Text (nata 3BepHenHs 25.11.2024).

9. [Ipo Bu3HaueHHs1 B MiHICTEpCTBI BHYTPILTHIX
crpaB YKpaiHM YIOBHOBQ)XXEHOI'O CTPYKTYPHOI'O
MiAPO3aiTy 3 MIArOTOBKH Ta IMOJAHHSA 1O OpraHiB
[enciitHoro ¢oHny YKpaiHW TOKYMEHTIB IJIS TPH-

3HAYEHHS (nmepepaxyHKY) TIeHCIH: Haxkas
MinicrepcTBa BHYTpIilIHIX chpaB YKpaiHu Bij
22 xBit. 2024 p. Ne259 (mata 3BEpHCHHS:
25.10.2024).

10. I[Ipo mepepaxyHOK MeHCiH ocobam, siKi 3Bi-
JIbHEHI 3 BICHKOBOT CITY»OH, Ta JSIKUM 1HIIUM Ka-
Teropism ocibd y pemakmii Big 21.02.2018 p.: Iloc-
taHoBa KaOinety MinicTpiB Ykpainu Bix 21 moT.
2018 p. Ne 103. URL: https://zakon.rada.gov.ua/
laws/show/103-2018-%D0%BF/ed20191224#n5
(mara 3Bepuenns: 25.10.2024).

11. Pimenns KacarifiHoro aaMiHICTpaTHBHOIO
cyay Bix 15 mot. 2018 p. y cipasi Ne 820/6514/17.
URL.: https://reyestr.court.gov.ua/Review/
72290243 (mara 3Bepuenns: 25.10.2024).

12. Piennst BepxoBHOro cyay y ckiiaji Kojerii
cynaiB KacariiiHoro aaMiHiCTpaTUBHOTO CYAY Bif
31 num. 2018 p. y cmpasi Ne 235/7638/16-a. URL:
https://reyestr.court.gov.ua/Review/75631426 (nata
3BepHeHHS: 14.12.2024).

13. [locranoBa Benukoi mamat BepxoBHOro
Cynmy Bix 30 wep. 2021 p. y cpasi Ne 9901/172/20.
URL.: https://reyestr.court.gov.ua/Review/
98235785 (nmata 3BepHeHHs: 14.12.2024).

14. Tlpoext 3akoHY MpO BHECEHHS 3MiH /0 Jesi-
KHMX 3aKOHOJABYMX aKTiB YKpaiHH LI0JI0 YJIOCKO-
HaJICHHSI TIOJIOKEHb NPO cynoBUi KOHTpoib. URL:
https://itd.rada.gov.ua/billInfo/Bills/Card/42236
(mata 3Beprenns: 05.12.2024).

15. Pimenns Kam sanens-IToainbcekoro
MIiCBKpPaOHHOT'O Cyay XMEJIBHHUIIBKOI 00JacTi Bij

24 mrot. 2023 p. y cmpasi Ne 676/4209/23. URL:
https://reyestr.court.gov.ua/Review/117818634 (na-
ta 3BepueHns: 08.12.2024).
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REALIZATION OF THE RIGHT TO PENSION PROVISION FOR FORMER
MILITARY AND LAW ENFORCEMENT OFFICERS:
ISSUES OF THEORY AND PRACTICE

State Non-Profit Enterprise «State University «Kyiv Aviation Institute»
Liubomyra Huzara Avenue, 1, 03058, Kyiv, Ukraine
E-mails: maklena72@ukr.net, nastia.t.ua@ukr.net

Purpose: to study the theoretical and practical problems of realization of the right to pension provision
for former military personnel and retired law enforcement officers. Research methods: general scientific
methods: induction, deduction, documentary analysis, synthesis, comparative analysis, generalization.
Results: the article analyzes the legislation regulating pensions for former military personnel and retired
law enforcement officers, identifies the regulatory procedure for recalculation of pensions, changes that will
guarantee the execution of a court decision by the authorized bodies, and reveals the procedure for restoring
the violated right in court. Discussion: the author points to the inaction of the authorized body; and notes
that despite the existence of a clear regulatory procedure for the recalculation of pensions, the authorized
bodies do not fulfill their obligations; despite the positive case law, plaintiffs are forced to prove their right
to pension benefits. The problem of adequate pension provision in Ukraine is relevant, as it includes all
categories of people. However, among all categories, we believe the most problematic is the pension
provision for former military personnel and retired law enforcement officers. Despite the existence of a clear
regulatory procedure for the recalculation of pensions, the authorized bodies do not fulfill their obligations.
This leads to the need to defend the rights guaranteed by the Constitution of Ukraine in court. Despite the
positive case law, plaintiffs are forced to take active steps to ensure that the Pension Fund of Ukraine begins
to comply with the court decision.

Key words: social rights; right to pensions; military personnel; law enforcement officers; authorized
body.
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HNOJITUYHI MACOBI 3AXO/IU TA iX BILIUB HA ®OPMYBAHHS
INPABOBUX HOPM Y CYCHIJIBCTBI

JKutomupcrkuit iHcTUTYT [IprBaTHOTO aKIIOHEPHOTO TOBAPUCTBA
«Bumnit HaBpuanpHUN 3akiag « MiKperioHaTbHA aKa/ieMisl YIIPaBIIiHHS IePCOHATIOM»
Byn. ®pomeriBebka, 2, 03039, Kuis, Ykpaina
E-mail: ztmaup@ukr.net

Memoro cmammi € 00IPYHMYBAHHS BNAUBY MACOBUX NOJIMUYHUX 3AX00I8 HA 3MIHU 6 3aKOHOOA8CMEI Mmda
3MIHU 8 CYCNIIbHO-NOAIMUYHOMY HCUMMI OKpeMux Kpain, a makoxc Ykpainu. Pezynbmamu: ecmanoeénero,
Wo NONIMUYHT MACOBI 3aX00U AKMUBHO NIUBAIOMb HA 3MIHU NPABOSUX HOPM Y CYCNIIbCME | (hopMYEaHHS
Hosux. Pazom 3 mum okpemi noaimuyni mMacogi 3axo0u He MilbKu GUAUSAIONMb HA 3MIHU Y ROJIMUYHOMY
rcummi, a 8 OKpeMux 8URAOKAX CNpUsioms nepedy0osi bitbuocmi npasosux Hopm. Lle 3ymosneno mum, wo
ni0 4ac nposedeHHs MACOBUX 3aX00i8 Y HUX MOJCYMb Opamu y4acmv 6eIuKi epynu HaceleHus, suKi 8
HO0ANLUIOMY BICe He OONYCKAIOMb BIOHOBIEHHS CIMAPUX NOJTMUYHUX HOpM ma incmumymig. O0TpyHmosano,
Wo pazom 3i IMIHAMU NPABOBUX HOPM Y NepesadicHill Oinbutocmi 8i00yeaiomoves i 3MIHU 8 CUCMEMI Op2aHis
0epoIcasHo20 YNPAaGNinHA, a MAKOXC Y CUCHEMi Op2anié Micyeso20 caMo8psAOY8anua. Y nepegaoicHill
OinbuwoCcmi NOAMUYHI MACOGI 3aX00U MASHYMb 30 COD0I0 PEGONOYIUHI NEPEMBOPEHHSL, SKI 8 NOOANbULOMY
CnpuaOms  (POPMYBAHHIO HOGUX NONIMUYHUX NApmMili mMa 2pomMadcvkKux pyxie. Busmaueno, wo nio
NOTTMUYHUMU MACOSUMU 3aX00amMu NOMPIOHO posymimu opmy GYHKYIOHYBaHHSA NOAIMUYHOL cucmemu
CYCRiTbCmeda, wo Xapakmepuszye il 3MiHU 6 NpoCmopi mda uaci; NOCAIO06HICMb NOJIMUYHUX NOOLl;
CYyKynHicmb cy6 ’€kmie noaimuxu, wo sabesneuye (QYHKYIOHY8AHHS | PO3GUMOK HOAIMUYHOL 61a0u ma 6
yinomy 3akomoodascmeéa 8 Kpaini. Q02080peHHA: O00CUMb YACMO MACOBI 3aX00U Nepexoosimv Y
NPOMUCTNOSIHHA MIJC YYACHUKAMU MACOBUX 3aX0018 ma 8140010, i maxe Npomucmosiiii NPU3800Ums 00
JrcEepmE AK ceped YUACHUKIE MACOBUX NOJIMUYHUX 304X0018, MAK i ceped NpaeoOXOPOHYI8, SKI 8UKOHYIOMb
HAKa3u w000 NPUNUHEHHS MAKUX MACO8UX 3ax00is8. AcKkpasum npukiaoom y ybomy eunaoxy € Pegonroyis
l'ionocmi ¢ Yxpaini. Pazom 3 mum nicia 6 Ykpaini OOKOPIHHO 3MIHUMUCA He MINbKU NPAasosi HOpMU, a
SMIHUAACA Ul NeBHOI0 MIpPOI0 cucmema 81aou ma Oiibuicms HOPM 3aKOHO0ABCMEA, sIKe Pe2yitoe OiSIbHICHb
NpagooxXopOHHUX OP2aHI6.

Kntouoei cnosa: nonimuuni macosi 3axoou, icmopisi NOMMUYHUX MACOBUX 3AX00i8, BIOMIHHICMb
NONIMUYHUX MACOBUX 3aX0016 6I0 IHUUX MACOBUX 3AX0018, MACOBICNb NOAITMUYHUX MACOBUX 3AX0018, GNIUS
ROMIMUYHUX MACOBUX 3AX00I8 HA NPABOSI HOPMU, CUCTEMA NOJTMUYHUX MACOBUX 3AX00i8.

IlocTanoBka mpodiaemu Ta i aKTYAJBHICTh.
[Momanpma  geMOKpaTH3allisi  IPOMAaJSHCHKOTO
CYCIIiTIbCTBA B YKpaiHi, a TaKOX JElEHTpai3alis
OUIBIIOCTI BIAJHUX MOBHOBaXXEHb MOKA3yHOTh, IO
B YKpaiHi 3pocTa€e poib MONITUYHHX MAaCOBUX 3a-
XOJiB. 3aBIsKkH (POPMYBAHHIO TPOMAISTHCEKOTO CY-
CHIBCTBA TEpPIN 3a BCE IMMiJIBUIIMIACT KYyIbTypa
MTPOBEJICHHSI TOJITHYHMUX MAacCOBHX 3aXOJiB Ta PO3-

HIMPHIIUCS MOJIMBOCTI Aiajory BJIAAM 1 CYCHiJIbC-
TBa, 110 TIOKa3y€ TaKOXK MO3UTHUBHI KPOKU CTOCOBHO
(hopMyBaHHS 3aKOHO/IaBCTBA.

ITomiTHyHi MacoBi 3aXOAM Ha CLOTOIHI CTAlOTh
MIEBHOKO MIPOIO PETYJISITOPOM CYCHIIBHOI YMKH, a
iX mpoBeneHHsI cTae Oinbil ynopsjakoBaHuM. Ha
CHOTOJIHI 3BHUYAWHO, MPOBEJACHHS MOJITHYHUX Ma-
COBHX 3aXOMiB B YKpaiHi 3a00pOHEHO Yy 3B’SI3KY 3
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HaragoM Pociticekoi denepartii, mpoTe depes3 moi-
TAYHI MacOBi 3aX0J{ TPOMAaJSTHHU JOCUTh YacTO BH-
pIIIYIOTh THATAHHS, SKi TPEACTaBHUKH BIATU HE
MOXKYTh BHPIIIATH TPOTSITOM IIEBHOTO Yacy.

PedopmyBanHs 3akoHOIAaBCTBA HAa CHOTOAHI Bi-
n0yBaeTbCsl OLNBII TPEAMETHO, 3aBISKU CIUIUBY
TPOMAJSIHCHKOTO CYCHIIBCTBA Ta TMOJMITHYHUX Ma-
COBHUX 3aXO/iB, sIKi mpoBoAwincs B Ykpaini. Takum
YUHOM, PO3IJIAJ MUTAHHS PO IMOJITHYHI MAacoOBi
3aX0AH € JOCUTHh BAXKIMBHM EIIEMEHTOM AJISI CHC-
TeMu (hOpMyBaHHS 3aKOHOAABCTBA B YKpaiHI B IIi-
JIoMYy.

Anani3z pocaigkens i myOJikauiii 3 mpooJie-
MH. TEOpeTHYHOI0 OCHOBOIO CTaTTi € IIUPOKHH
CIICKTp HayKOBHUX 1 3aKOHOAAaBUMX JiKepes. OCHOB-
HUMH 3 HUX € 3aKOHU Ta iHIIIi HOPMaTHBHI aKTH, sIKi
NpPUAMAIOTBECS B Pe3yibTaTi MPOBEJCHHS THX YH
IHIIKX MOJITUYHUX MacoBHX 3axoniB. [IurtaHHsa ma-
COBHMX 3aXOJiB pPO3IJIAAATIOCS B IyOJiKaisx
P.C. MenbHuka, A.O. Spemenko, B.B. 3apocuna.

BucaiTiieHHs 3apy0i>KHOTO JOCBiLy BHpIIICHHS
MPOOJIEMHUX aCIIEKTIB MPOBEJICHHS MAacCOBUX 3aXO0-
niB  mpejacraBieHo myOmikarismMu  P.C. MenbHuka,
T.B. MatBeeBoi, B.O. Bexnnya. BukopucroByBas-
cs TakoX iH(GOpManiiHO-aHATITUYHUN MaTepia,
SIKUM BUICBITIIIOE Di3HI aCMEKTH BIUITMBY MAaCOBHX
HOJITAYHHUX 3aXOXiB Ha 3MIHM B 3aKOHOJIaBCTBI
(b. Onekcrok, 1O. MamieBcbkuid, f. [Toramenko ta
1HTIII).

MeTo10 TIPOMIOHOBAHOTO HAYKOBOTO  JIOCIi-
JDKeHHS € OOTpYHTYBaHHS BIUIMBY MAacCOBHX ITOJi-
TAYHUX 3aXOiB HA 3MIHHA B 3aKOHOIABCTBI Ta 3Mi-
HU B CyCITUTEHO-TIONITHYHOMY JKUTTI OKPEMHX Kpa-
H, @ TAKOX YKpaiHu.

Buxiaa ocHOBHOro marepiajy H0CTiIKEeHHS.
Sxmo mpoaHami3yBaTH BCi MacoBi 3ax0ju, SKi
BiOyBarOThCA y CBIiTi Ta B YKpaiHi, Jech MTOJOBUHY
3 HMX MOXXHa BU3HAYUTH AK TONiTHYHI. ToOTO
iXHBOIO METOIO € Di3HI MOJITHYHI acHeKTH, aje B
OimpimocTi BUMAAKiB — Le chpoba BIUIMBY Ha
MOJIITUKY BUKOHABYOI BJIaIU, a TaKOXK BHECCHHS
OKpeMHX 3MiH JI0 3aKOHOAABCTBA, BUMOTra 3aMiHU
OKpEMHX KEepiBHHKIB Ta T.iH.

[lepmi momiTHuHI MacoBi 3axonu  IOYaJH
BiJI0YBaTHCs, KOJM BHHMKIIA IyOJIiuHa BJIaja, Mpo-
T€ HAWOUTHII PO3BHHEHHMH Ta JEMOKPATHUYHUMHU
Bouu cranu y [Jaewnii ['penii [1]. Cnin 3a3HaunTH,
mo came B JlaBHiil ['penii BUHMKIA i pO3BHHYJIACS

Taka ¢opMa MacOBHX 3aXOIiB SK 3arajbHi 300pH,
AKi TaKoX 3acTocoByBajmcs 1 B JlaBHbOMY
Pumi [2].

[Ipn 1mpomy roONOBHUMH (hopMaMu MacoBHX
MOJIITUYIHUX 3aXO0[iB Oylu IWCKyCii, Mg 9ac SKUX
Ti YW IHOI TOJITUKM TOKa3yBajlW CBOi IILIAXH
BUpILIEHHS Tpo0NeM, a TakoX KPUTHKYBaIH
MOJIITHYHUX OTMOHEHTIB. MeTOI0 3a3Ha4eHUX Maco-
BUX TIONITUYHUX 3aXO0JiB OyJ0 BUPOOJIECHHS THUX YU
iHmuMX (OpM yIpaBIiHHS y CYyCHiNbCTBI, 3a0e3rme-
YeHHS TPOMaJsH XapuyaMH, BOJIOI0, OpraHizauis
MiCBKOTO TOCIIOIapCTBA Ta T. iH.

Crij 3a3Ha4MTH, IO 13 CAMOr0O MOYaTKy Maco-
BUX TOJITHYHUX 3axonaiB y Haeniit ['pemii Oyio
BCTAHOBJICHO, 10 ONOHEHTH HE BHKOPHUCTOBYIOTH
HAaCHJILCTBO IO  BIJHOIIEHHIO  JO  CBOIX
MPOTHBHUKIB, 1 TOMY BCi TONITUYHI MacoOBi 3aX0H
MPOXOJIUIIN MUPHO.

VY JlaBHboMy Pumi BK€ BHHUKAIOTH IEBHOIO
MIPOIO MOJIITUYHI MacoBI 3aXO/H, SKi 3 OJHOTO 00-
Ky HiOM Oynu JeMOKpPaTUYHUMH, aje BXKE MOoYaiu
BUKOPUCTOBYBATHCS IMiKYIIH, IOJITUYHI BOUBCTBA,
MOTPO3H Ta iHMI (OPMHU THCKY Ha YUYACHHUKIB Maco-
BUX MOJIITHYHUX 3aX0/IiB [2].

SIKIO  KOPOTKO  XapakTepu3yBaTH  MacoBi
monitiuHi 3axomu y CepemHi BiKM, TO BOHH B
OimpmiocTi BUMANKiB BimOyBamucs y ¢GopMi TOB-
CTaHb 31 30pO€I0 B pyKax. bilbIIicTh aepkaB TOTO
yacy Oymu QeoganbHUMU, A€ OyAb-iKe MOJITUIHE
JKHUTTS BIIOYBaJIOCS JIMIIE 3 JTO3BOITY Lapsi, KOPOJIs
Yy CyATaHa a0o iHImOro mpaBuTens. Timbku TOB-
cTaHHs Ta 030po€eHa 60pOTHOA 3 MPABUTEISIMUA MOT-
J1a IEBHOKO MIipOIO NMPUHECTH SIKICh Pe3yJIbTaTH, aje
B OUTBIIIOCTI BHITAJKIB BCi TaKi MOBCTaHHS Ta OYHTH
YKOPCTKO TIPHYIIYBaJINCS.

VY kiHui 18 cTopiyus BKE IEBHOIO MipOIO
3MIHIOETBCA XapaKTEPUCTHKA MOJITHYHUX MACOBUX
3axofiB. OCHOBHMMH NpUYMHAMH  OLIBIIOCTI
PEBOMIOUIHHUX MOAIH Ta 3MiH B JAEpKaBHOMY
yCTpOi LiJOro psiay KpaiH y €Bpomi Ta mi3Hime y
Crnonyyenux Illtatax Amepuxu Oyiu €KOHOMIiYHi.
AOcomoTu3M, SKUM MaHyBaB y OUIBIIOCTI KpaiH
€Bpor, cTaB  TraugbMOM  JJS  PO3BUTKY
MIPOMHMCIIOBOCTI Ta CibCHKOro rocmnogapersa. Kpim
TOT0, OLIBINICTh HACEJCHHS BCIX KpalH HE Majiu
HISKMX MOJIITUYHUX Ta I1HImMX cBoOoxa. [lepimoro
peBoIIOLIIEI0 y €BpOITi, SKa MOKIaia Kpai abcoo-
tiamy y Opannii, Oyna Benuka ®paniysbka
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peBomonisA, sSKa BiAOylacs y YacoBUM MPOMIKOK
Mk 1789 Ta 1799 pokamu [3]. Ilouatkom miei
peBoIIONii CcTaB MAacoBHH INTYpM HaprKaHaMH
KOpoJTiBchbKO1 TropMmu bactwiii. 3a3HadueHuii Maco-
BUHM 3axil MOXHA BB@KAaTH INEPIIMM MacOBHM
MOJIITHYHUM 3aXO0JIOM, SIKUM MPU3BIB JO PagrKalb-
HUX 3MiH y (paHiy3pKkoMy cychinbcTBi. ToOTO Ta-
KUM YMHOM BiJTHOBHBCSI TPOLIEC BIUIMBY MAacOBUX
MOJITHYHMUX 3aXO0/iB Ha (popMyBaHHS BiAMOBIAHUX
MPaBOBHX HOPM Ta CTBOPCHHS HOBHX.

B minmomy, sik cBim4yarh MOCIipKEeHHS, Y KiHI 17
Ta Ha modaTKy 18 cropiuus y €Bpomi BinOyBcs
Ui psn OypiKya3HHUX PEBOIIOLIH, sIKI MPU3BETH
70 3aMiHH (eoAanbHOTO a0CONIOTU3MY Ta BHUHHK-
HEHHS HOBHUX BHMPOOHMYHMX BIJIHOCHMH, a TaKOX
(hopMyBaHHS HOBHX TMOJITHYHUX (OpPM y Jepia-
BaxX. AOCONIOTH3M Yy OUNBIIOCTI JepkaB €BpOmH
OypkyasHi
KEPIBHHUKH SIKMX MOYallll aKTHBHY MepeOy0BYy BH-

OyB 3amiHeHHI Ha pecmyOmiKHy,
POOHHMIITBA Ta PO3BUTOK IPOMHUCIOBOCTI.

BuHUKIM HOBI MPaBOBI HOPMH, SKi PEryNIIOBAIH
CYCIJIbHI BIIHOCHHH, a TaKOXX OCOOJIMBI HOpMH,
AKi OUIBIIICTh JOCTIJHUKIB XapakTepH3YIOTh SIK
npapa Jroaunu [4]. B moganeioMy 3a3HaueHi HOp-
MU PpO3BHBAIOTBECSA 1 CTalOTh TOJOBHUMH B
TSUTBHOCTI TOJMITHYHUX TMApTid Ta TPOMAICHKUAX
OpraHi3arfii.

ko aHali3yBaTH icTopito
MOJITUYHMX 3aXOIiB Ha TepuTopii YKpainu, To Ta-
KHX, fKi O BIUIMBaJM HAa (OPMYBaHHS HOBHUX TIpa-
BOBUX HOPM, MH HE MOXEMO BIIMITHTH [0
1991 poky. B Oimpmocti BunaznkiB YkpaiHa, sika
Oyna y ckiuagi Pansacekoro  Corosy, He
BiJpi3HsUTacs Bijg 1HmMUX peciyOiik. Macosi
TIOJIITUYHI 3aX0[TH, SIKi MPOBOMIINCS B PaastHCEKO-
My Coro3i, Oynu crnpsiMOBaHI Ha NPOCIABISHHS
pori komyHicTuuHOI naptii Pagsacekoro Corosy Ta
HNiATPUMKY ii JIiHI{ Ha Tak 3BaHy «€AHICTH MapTii Ta
HapoIy».

Bynap-gxi MacoBi momiTHYHI 3ax0/1u, SKi HE 0yII0
CaHKI[IOHOBAHO TMAPTiHHUM KEPiBHUIITBOM, OYIIO
3a00pOHEHO, a YYaCHUKHM MOTJM HPUTIraTHCS [0
KPUMiHAJIBHOT BiIMOBIAAIEHOCTI.

Ilepmi wmacoBi mMOMITHYHI 3aX0xW HOYaIH
BigOyBarucs y 1990 poi. 2 xoBtHs 2020 poky Ha

MaCOBHUX

Maiinani HesanexxHocTi 3i0panucsi mpeacTaBHHKH
CTYJCHTChKMX opranizaifiii JIkBoBa Ta Kuesa, siki
MOCTaBMJIM HAMETH Ta BUCYHYJU TOJITUYHI BHMO-

rd. BoHn oromocwnu roiogyBaHHS 1 HaMaraiucs
MMepEeKOHATH KEPIBHHUITBO HEp)KaBH IMIOMO 3IMHH
OKpEeMUX HOPMATHBHUX aKTiB. 3a3HadeHi MOl
mi3Hine OyIo Ha3BaHO «PEBOJIOIIEI0 Ha TPAHITI».

Jlo BUMOT 3a3HaYeHUX IOJITHYHUX 3aXOJIB 3a-
raJloM BiJTHOCSTHCS HACTYITHI:

- BUMOTa WIOJI0 TPHUIIMHEHHS TIOBHOBA)KCHb
BepxoBHoi Pagu Ykpainu i BignoBimHO, TpU3HA-
4yeHHs1 BUOOpiB 10 BepxoBHoi Panm Ykpainu, ane
Ha OaraTonapTiifHii OCHOBI;

- IPUHHATTSA BIAMOBiTHOrO 3akoHy YKpaiHu
CTOCOBHO HamioHami3amii MaliHa KOMYHiICTHYHOI
naptii YkpaiHH Ta JEHIHCHKOIO KOMYHICTUYHOTO
COI03y MOJIOZI YKpaiHu;

- BUMOTa 100 BIMOBH BiJ HIAIIMCAHHSI HOBOT'O
COIO3HOTO JIOTOBOpPY, TOOTO BifHOBIEHHS PansHch-
koro Coro3y;

- OKpeMa KaGinery
Minictpis YPCP, cTyaeHTH BUMaranu BiJIpaBUTH

BUMOTa  CTOCyBaiacs
y BiJIcTaBKy ronoBy Pagu MinictpiB Ykpainu;

- cepesl BUMOT TakoX Oyna BHMOTa IIOJO IO-
BEPHEHHsI COJAATiB 3 YKpaiHW, AKi CIYXHIH B
pisHux wactmHax PansHchkoro Coro3y, IUIS MPo-
JIOBXKEHHSI CITyOu B YKpaiHi.

BepxoBna Pama Ykpainu BijpearyBana Ha BU-
MOTH CTYACHTIB. byB BiAmpaBieHHH y BiJICTaBKY
I'omoa Pamm MinictpiB  YPCP, mnpuiinsatuit
BiJINOBITHAN 3aKOH MPO TE, MO CTPOKOBY CIYXOy
COJIIaTH MAIOTh NPOXOAWTH TUIBKM Ha TEPUTOPIi
VYkpainu, Takox OyJl0 NPUHHATO PILIEHHS PO
BIIMOBY III0JI0 MiANKCAHHS HOBOT'O COIO3HOIO J10-
roBopy. BepxoBny Pany posmyctutu He Baaio-
ca [5].

Y 1991 pori KiTbKiCTh MAacCOBHX ITOJIITUIHUAX
3axoMiB 30impImIMNIacS B JAECATKH pasiB. Tum
OinpIe, MO MiJ Yac MPOBEIACHHS MACOBHX 3aXOiB
BXKE CTaBHJIHUCS Oe3nocepenHi BHMOTH CTOCOBHO
3MiH HE TIIBKH OKPEMHUX IOJIOKEHb HOPMAaTHBHUX
aKTiB, aje 1 pyHIaMEHTAIbHUX MOJO0XKEHb, SIKi BU-
3HaYaJM CUCTEMY yIPABIiHHA B IEpKaBi B LIOMY.

Y  cepnui 1991 poxy BigOymacs cmpoba
BigpoukeHHs Pagsncexoro Coro3y, BUHUK TaK 3Ba-
nut IKHC, mo npusseno no posnany PapsHcbko-
ro Cor3y Ta TpOTOJIOMEHHS HE3AICKHOCTI
VYkpainu [6]. Takum 4MHOM, MacoBi MONITHYHI 3a-
XOJIM MPHU3BEIN O 3MIHM HE TUIBKH y ckiami Pa-
nsiHcbKoro Coro3y, alie i 10 Horo po3mamy.
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[licns oTpuMaHHS HE3aISHKHOCTI B YKpaiHi
BIIEpIIIE 3’ SIBUBCS HOBUH BHJ MacOBUX IOJITUIHAX
3axomiB. lle pisHOMaHiTHI 300pW BHOOPIIIB,
ariTarlis 3a TUX YM 1HIINX KaHIUAATIB, TPOBEICHHS
TepeABUOOPYNX MITHHTIB, IEMOHCTPAIIIH Ta 1HIITAX
MacoBHUX 3axofiB. [lo oTpuMaHHS HE3aJIEKHOCTI B
OUTBIIOCTI BUMAAKIB ariTaliiiHi 3aX0oAn Ta 3ycTpidi
3 BUOOPISIMU MTPOBOJMIIUCS €II30/IMYHO 1 TUTBKH 3
JI03BOJTY BiJIOBITHUX MApTiHHUX KOMITETIB.

Ciin 3a3Ha4YMTH, IO MAcOBI MOJITHYHI 3aXOIU
BXKE CTaJM HE TUIbKH 3arajibHOJICPKaBHUMU. B ok-
peMux BUIAJKaX BIAITOBIAHI
JIEMOHCTpAIlii, TOJIOAYBAaHHS Ta CTPAWKH, a TaKOXK

MITHHIY,

IHII MacOBI MOJIITUYHI 3aX0¥ CTAJIU MTPOBOIUTHUCS
Ha DIBHI DErioHiB YW HAaBIiTh OKPEMHUX MICT, Je
YYaCHUKHA HaMarajucs TEBHOIO MiIpOI0 BIUIMHYTH
Ha MICIEBUX TMOJITHKIB, MPUMYCUTH IPOBOJUTH
MEBHI KagpoBi 3MiHM Ta TMPUHHATTS BiJIOBITHHUX
HOPMAaTHUBHUX JOKYMEHTIB, SIKi O 3MIHIOBAaJM Ti 4H
IHIII ACTIEKTH JKUTTS TPOMAJISH.

Jy>ke 4acTo MONITHYHI 3aXOJM CIOYAaTKy BHHU-
KalOTh SIK €KOHOMIYHI, aJie TIOTIM B TPOIIECi IX Mpo-
BEJICHHS BXXE JI0 BUMOI YYaCHHKIB JOJAIOTHCS i1
MOJIITUYHI BUMOTH.

Cai 3a3HaYUTH, 1110 B OLIBIIOCTI BUIAJIKIB MTPH
MPOBEIEHHI MacOBHX IOJIITUYHUX 3aXOiB HE BU-
KOPHCTOBYIOTBhCS BXK€ Di3HI CHIIOBI METOAHM SK 3
00Ky y4acHUWKiB, Tak i Bmaau. lIpore mocTymoBo
CTaBJICHHS BJIaJ IO MPOBEACHHS MACOBUX 3aXOJIiB
3MiHIOETbCSA. OCOOJIMBO 3ar0CTPIOETHCS CUTYAllisl B
KiHIIl Jpyroro TepMiHy mepeOyBaHHS Ha IMOcasi
IIpesunenta Yxpainu JI.JI. Kyumu.

AHamiTHK¥,  AKi  pO3TIAJANIA  NPUYUHHU
«ITomapandeBoi peBomomii», ska BigOymacs y
2004 porii, Ha3UBarOTH OaraTo MPUYMH.

OnHl  JOCHIAHMKKA  BBaXKaloTh, 10  caMe
npasninag JI.J{. Kyumu nmoctynoBo neperBopuiiocs
Ha OKpeMi AMKTATOPCHKI HANPSIMHU 1 ITOYaIocs Ipu-
IyIeHHs Boyi Hapofy [7]. 3 iHmoro OOKy, Mpu4H-
Hamu «llomapaHueBoi peBoIOLID» HA3UBAIOThH
HajxiHHA PIBHSA JKUTTS TpoMaasH B Ykpaiui [8].
IIpore HaOLIbII BaroMoro MIPUYUHOIO
«[lomapandeBoi peBoJIOLIi» HA3WMBAIOTL CHPOOU
¢anbcudikanii mpe3uJeHTCHKUX BUOOPIB, SIKi cTanu
MePEeIOMHIM IMyHKTOM B YKpaiHChKiii icTopii [8].

Ha namry mymky, Bci 3a3HadeHi NMPUYUHH CTAIH
JETOHATOPOM MAaCOBUX HOJITHYHHX 3aXOJiB, SIKI B

nomajemoMy orpuManu  Ha3By «llomapanueBa

peBomrontisty. Clmiji 3a3HAYMTH, IO caMi TOJITHYHI
MacoBi 3axonu, sKi BigOyBammcs B mepiox 3 2004
o 2005 pik, IpOHIIIA BiTHOCHO MUPHO.

PesynpTaté 3ragaHux MAacoOBUX HOJITHYHHX
3aXOJiB CHPHSUIH TIEPEBAKHO JOCHTH TIHOOKHM
3MiHAM Y TOJNITHUYHOMY XHUTTi YKpaiHu. Bonu
BIUIMHYJIM Ha QOpPMYyBaHHS 0araTboX HOBHX IMPaBO-
BUX HOPM Ta TOJIOKEHb, SIKi HaAall BU3HAYAIN BCE
MOJIITHYHE KUTTSI JePrKaBU.

b. Onekciok, skuii  aHamizyBaB  MiACYMKH
«IlomapanyeBoi peBoonii», nuuie, mo Ilomapan-
YeBa PEBOJIIOLIS — I1€ IEBHOIO MipOIO TIPOIOBKEHHS
pesotontii 1991 poky, komu Ykpaina crana Hesa-
JISKHOIO, ajie 3aBJISIKM BIJIMBY KOMYHICTIB BOHA He
mimma nuisxoM  Jluteu, Jlateii um  Ecrtowii [9].
KomyHicTn Hamaranmucsi 3aqulIuTH  YKpaiHy Y
coepi BBy Pociticekoi @eaepanii. Tomy Ha mo-
caay Ilpesunmenta Ykpainu Oysio 3ampONOHOBAHO
Bikropa fnykoBu4Ya, sIKMii MaB MOCTYIIOBO 3HHIIH-
TH HE3aJeXKHICTh 1 epeTBOPUTH YKpaiHy Ha dac-
tuny Pociiicekoi @exaeparrii.

Pazom 3 THM yxe B ToH mepioa mo4ano Gopmy-
BaTUCSl TMPOTUCTOSHHA MiK CXOIOM Ta MiBIHEM
VYkpainn ta 3axomom. «[lomapaHdeBa peBOMIOLISD)
BUCBIT/IIOBaNiacs y Bcix 3acobax Pocificbkoi
Oenepanii Ta B MicneBux 3acobax Ha Cxomi
VYkpainu ik HeBoBoJIeHHs KoMaHau FOmenka mo-
o pesynbTaTiB BHOOpiB. llpm 1poMy Bci MacoBi
NOJITHYHI 3aXOAM HPOBOJMINCS BHKIIOYHO 32
aMEpUKAHChbKI Tpoll, a IOCTOMHMH KaHAWAAT 3
Jonbacy, mpaBaa 1Bidi 3acyKeHUH, TOMY 1 Mpo-
rpas, 110 TaK 3axoTinu amepukanii [10].

Pa3zoM 3 TUM €MOKpaTHYHI CHIIH, SIKi PUAILINA
no Bimagn  pasom 3 llpesupenrom  Ykpainu
B. IOmienkoM, He 3MoriM 00’ €IHATHC, KOXKEH
MOJIITUYHUH JiZiep MparHyB JOBECTH, IO BiH HAHK-
pauuii, i B pesynbtati B 2009 poui Biktop Snyko-
BUY, BXKE€ BUKOPHUCTOBYIOUYH Pi3Hi (OPMH 1 METOIH
o0OMaHy, HIaHTaxy, miakymy BuOopuiB, craB Ilpe-
3UJACHTOM Y KpaiHU.

3a3HavyeHa Moisl cTana NOBOPOTHOIO B LILJIOMY B
noJiTHYHOMY XHTTi Ykpainu. Ilepm 3a Bce moua-
Jacs HENpUKpPUTa KaMIaHisi NPOTH YKpaiHCBKUX
naTpioriB, movainu ¢GOpMyBaTHUCS CHOpPAaBH HPOTH
10. Tumomenko T1a 1O. Jlynienka, a Ykpaina mocty-
MOBO TI0Yaja MEePEeTBOPIOBATUCS HA TPUIATOK
Ddeneparii.
peBoIIOLIi, sSKa B IMOJANBIIOMY OTpPHMalia Ha3By

Pociiicekoi IIpuBogoM 10 HOBOI
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Peomromii I'imHOCTI, cTana BiamoBa B. SlHykoBnua
Mpo mianucaHds yroau 3 €BponeicbknM Coro3oMm
npo Te, o0 YKpaiHa B HOAAIBIIOMY CTajla WICHOM
€ppormeticekoro Corozy.

21 mucromaga 2013 poky Oys0 OroIONMIEHO PO
MPUIMHEHHS  MiATOTOBKM B  YKpaiHi 1010
mignucanHs yrogu 3 €BponelchkuM  COI30M.
3a3Haveni aii mpu3Benn o0 mOportecTiB y Kwuesi.
[Ipore 1i mpoTecTr MaOyTh i 3ATUIIMINACS O HIiYMM,
axOu B. SlnykoBuu 3a Bumororo [lyTiHa He Haka3as
posransitu Maiinan [11].

MacoBi MOmiTHYHI 3aX0AHW, sIKi B TEpeBaXKHiH
OUIBIIOCTI IPOBOMMIIMCS CIIOYATKY 0€3 BiAIMOBIIHOL
MOJIITUYHOT CIPSMOBAHOCTI, MOYATUCS HE TIJIBKU B
Kuesi, a # iHmMX oOMacHUX 1 HaBiTH y PailOHHUX
LIEHTpax Ta MicraxX. Bnama Hamaranacs po3irHaTu
Ta 3a00POHUTHU MACOBI NOJITHYHI 3axoau. [IpoTe e
BUKJIMKAJIO I1i¢ Oinbimmid crnpotuB. Ha waiimani
Hesanexnocti B Kuesi movanmcst KpuBaBi CyTHUKH,

HaIPUKIHIT JIIOTOTO BiIOYBCS po3cTpin
MITHHTYBQJIBHUKIB, SKHH MpPHU3BIB 10 TOTO, IO
[Ipesunent VYikpainm B. nykoBuu yTik 10

Pociticekoi Dexpepariii.

Iloyamaca HoBa epa po3BUTKY Ykpainu. Ha
ChOTOJIHI € JIOCUTh 0Oararo Bepcili 100
pesynbraTiB Peponrorii ['imHOCTI, ane roioBHUM €
Te, 110 MAcOBi MOJITHYHI 3aX0aM came B YKpaiHi
CUPUSIIN 10 3MiH HE TUTbKA OKPEMHUX IONITUIHHX,
CKOHOMIYHHMX Ta MPABOBUX HOPM, BOHH CIPHUSIIN
3MiHI yChOTO MOJITUYHOTO Jaxy YKpaiHu Ta mepe-
OyZ0BHU CYCIiIbCTBA.

SIKIIO  KOPOTKO TpOaHANi3yBaTH 3MiHU Y
cucTeMi MpaBOBUX HOPM, SIKi BinOynucs B YKpaiHi
micis PeBosmrortii ['igHOCTI, TO MOXKHA BUOKPEMUTH
HACTYITHI:

- IepI 3a Bce OyJI0 BHECEHO BIiATOBITHI 3MiHH
1o Koncrutynii Ykpainu mono 3MiHU 103a0J10KO0-
BOTO cTarycy YkpaiHu Ta BcTymy no lliBHiuHO-
ArtnantuyHoro BitickkoBoro Corozy (HATO);

- BiIOyBalOThCS JOKOPiHHI 3MiHH B CHCTEMI
MTPaBOOXOPOHHHUX OPraHiB, MPUHAMAIOTHCH 3aKOHU
VYxpainu «IIpo Hanionaneny nominiro» [13], «IIpo
npokyparypy» [12], «Ipo cynoycrpiii i craryc

cyaunie» [14], «lIpo  HamioHamsHy I'Bapmito
Vkpainn» [15];
-0cOONMBO  BEJNWKI 3MIHM  BigOymucs y

3aKOHOJIABCTBI CTOCOBHO 3arto0iraHHs 1 TpOTHii
kopymuii. Byno npuithato 3akonu Ykpainu «[Ipo

3anobiranHs kopynmii» [16], «IIpo Hamionambhe
aHTHKOpymmiiHe O0fopo Ykpainw» [17], «llpo Bu-
Ui aHTUKOpyIidHui cya» [18];

- Oy70 IPUAHATO TaKOX JTOCUTH 0arato 3aKOHO-
aBUYNX AaKTiB, SKi 3MIHHIM IIPaBOBITHOCHHH B
pi3HUX cepax cycmijabCcTBa;

- Oyno pedopmoBaHO BCi MPaBOOXOPOHHI Opra-
HU, 3MIHEHO HampsMU iXHBOI AISUTBHOCTI, a TaKOX
3aBlaHHs y cdepi OXOpOHHM TpaB i CBOOOJ
(hi3MYHUX Ta IOPUIUYHUX OCi0.

BucnoBkn. 1. TakuM 4HHOM, MacOBI TOJITHYHI
3aXOAM TPOMILIM JOBTHH LUIIX TEPETBOPEHb Bix
MacoOBHUX IMOJITHYHUX 3axofiB y JaBuiii ['pemii Ta
Jasapomy Pumi, e BOHM BIiepllie MPOBOIUINCS Ha
JICMOKPATUYHIA OCHOBI 1 0€3 HaCWIbCTBa, JO
BIJIMOBIIHUX PEBOJIOLNIN, SKi CYMpPOBOKYBaJIHCS
MacOBUM 3HUIICHHSIM NOJITUYHUX CYMPOTHBHUKIB
Ta oci0, sKi ix miaTpumyBanu. Y XX CTONITTI BKe
3’ SIBUJIUCSI TIEPIIi MAacOBI 3aXO0/H, SIKI POBOIMIIUCS
MUPHO 0€3 HacWILCTB 1 3a0opoH. Bonm Oyiu
nomupeHi B OinbIIocTi kpaid 3axigHoi €Bponu. B
VYkpaiHi, sika ToIi crana ofHielo 3 pecmyOinik Pa-
nsHebkoro Coro3y, Oyna BCTaHOBIIEHA IHKTaTypa
KOMYHICTUYHOI MapTii 1 BiJNOBIAHO, MOJITHYHI
MacoOBi 3aXO0J{ MPOBOJMIUCS TIJAbKW IiJl TIOBHUM
KOHTPOJIEM 3a3Ha4€HOI ITOJITHYHOI CHIIH.

2. HoBuit ertam po3BUTKY MacOBHUX IOJITHYHUX
3aX0NiB BiOYBCS BXE Yy JPYrid IOJOBWHI
XX cropivusi, SKHHA TIEBHOKO MIpPOIO  CIIPHUSIB
JeMOKpaTtu3ailii MpoBeAeHHs Takux 3axofiB. [Ipote
MOJKHa KOHCTaTyBaTH, IO camMe B YKpaiHi MacoBi
MOJIITUYHI 3aXOJW CHPHUSIM HE TUTBKH OKPEMHUM
3MiHAM y 3aKOHOJABCTBI Ta NPUHHATTIO HOBUX
HOPMAaTHBHUX aKTiB, aJie ¥ MMONITHYHIA 1epe0y/10Bi.

3. [lepcnekTuBaMu MOJANBIINX JOCIIKEHb Yy
chepl BIIMBY MacOBHX NOJITHYHUX 3aXOJliB Ha
3MiHH Ta ()OPMYBaHHS HOBHX IPABOBHUX HOPM Y
CYCHIBCTBI MOXXHa BHM3HAYUTH HACTYIHIi: MpPOBE-
JeHHS TJAUOOKOro aHaiizy HOJITUYHHUX MAacOBUX
3ax0[iB B pi3HMX KpaiHax Ta MOPiBHSHHS BIUIMBY iX
MIPOBEEHHS HA TONITHYHI IPOLECH Y CYCIHIJIbLCTBI;
BUBYEHHS ICTOPUYHMX 3MiH y pi3HUX KpaiHaX, SKi
BiOynUCs B peE3yJbTaTi MOJITHYHUX MAacOBUX
3axX0[iB 3 METOIO 1X CIIiBCTAaBJICHHS; JETajJbHE BUB-
YeHHs 3MIH TIpaBOBUX HOpPM B YKpaiHi, SKi
BinOymucs B pe3ynbrarti PeBomrorii ['HOCTI.
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POLITICAL MASS EVENTS AND THEIR INFLUENCE ON THE FORMATION
OF LEGAL NORMS IN SOCIETY

Zhytomyr Institute of Private Joint-Stock Company
«Higher Educational Institution «Interregional Academy of Personnel Management»
Frometivska str., 2, 03039, Kyiv, Ukraine
E-mail: ztmaup@ukr.net

The purpose of the article is to substantiate the impact of mass political events on changes in legislation
and changes in the socio-political life of individual countries, as well as Ukraine. Results: it was established
that political mass events actively influence changes in legal norms in society and the formation of new ones.
At the same time, individual political mass events not only influence changes in political life, but in some
cases contribute to the restructuring of most legal norms. This is due to the fact that during mass events they
can involve large groups of the population, which in the future no longer allow the restoration of old
political norms and institutions. It is substantiated that along with changes in legal norms, changes in the
system of state administration bodies, as well as in the system of local self-government bodies, occur in the
vast majority. In the vast majority, political mass events entail revolutionary transformations, which in the
future contribute to the formation of new political parties and public movements. It is determined that
political mass events should be understood as the form of functioning of the political system of society, which
characterizes its changes in space and time; sequence of political events; a set of political subjects that
ensures the functioning and development of political power and legislation in the country as a whole.
Discussion: quite often mass events turn into a confrontation between participants in mass events and the
authorities, and such a confrontation leads to victims both among participants in mass political events and
among law enforcement officers who carry out orders to stop such mass events. A vivid example in this case
is the Revolution of Dignity in Ukraine. At the same time, after that, not only legal norms have radically
changed in Ukraine, but also the system of power and most of the norms of legislation that regulate the
activities of law enforcement agencies have changed to a certain extent.

Key words: political mass events; history of political mass events; difference between political mass
events and other mass events; mass nature of political mass events; influence of political mass events on
legal norms; system of political mass events.
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B. 1. Huuopa,
KaHIUAAT IOPUINIHAX HAYK, 3aCIy>KeHAN I0PUCT Y KpaiHu

HNOHATTS TA ®YHKIII AAMIHICTPATUBHO-IIPABOBOI'O
3ABE3INEYEHHSA OCOBJIMBUX IPABOBUX PEXKUMIB B YKPAIHI

Harionansawmii yHiBepcuTeT 000pOoHH YKpaiHu
npoctekT [loBiTpodaorerkuii, 28, 03049, Kuis, Ykpaina
E-mail: info@nuou.org.ua

Mema cmammi — posenssHymu ICHYIOUI HAYKOSI NIOX00u 00 PO3YMIHHA NOHAMb «AOMIHICMPAMUEHO-
npasoge 3abe3neuentsy, «npasose 3abesneventsy, Npoananizyeamu GYHKYii aOMiHicmpamueno-npasoeo2o
3abe3neuenns 0coOIUGUX NPaAGOsux pedxcumié 6 Ykpaini. Memoou 00CnioxiceHHA. OYIU BUKOPUCMAHI
3A2ATbHOHAYKOGT A CNeYianbHO-IOPUOUYHI MemoOu NIZHAHHSA, 3d OONOMO20I0 SKUX OYIU O0CHIONCEHI
iCHYI04i HAYKOGI NiOX00U 00 NOHAMMIA «3a0e3nedeHHs», «Nnpagoge 3aOe3neveHHs», a MAaKolC ix 6NIus Ha
Gopmyeanns numanb, NO8’A3AHUX 3 AOMIHICMPAMUBHO-NPABOGUM 3aDe3NedeHHAM OCOONUBUX NPABOBUX
peacumis. Kpim yboeo, suKopucmogysascst OianeKmuyHuil Memoo Ni3HAHHS, W0 00380JUN0 GUSHAUUMU SKICHI
Xapakmepucmuku — A8UWA, WO OO0CHIONCYEMbCA.  3a  00NOMO2010  NOPIGHANLHO-NPABOBO20 Mmooy
nPoananizosano pisui QyHKYii 0CoOIUBUX NPABOGUX DENCUMIE Ma iX GNIUE HA Pe2YNIO8AHHS O0COOIUBUX
NPABOBUX PENCUMIE HA HAYIOHANbHOMY pieHi. Pesynbmamu: na niocmaei meopemuunux po3poook cmocoHo
PO3YMIHHA NOHAMMA «3a0e3nedeHHsy, «npagoge 3abesneyentsny 6yn0 npoaHanizo8aHo aOMiHICMpamusHo-
npasoge 3abe3neuentss 0COONUBUX NPABOBUX PEHCUMIE MA NPOBeOeHO iX 3a2anbHy XapaKmepucmuky,
30iliCHeHO ma NpoBedeHO aHani3 (OYHKYIU O0COONUSUX NPABOGUX PENHCUMIB, 3A3HAYUEHO, WO NUMAHHA
0COONUBUX NPABOBUX PENCUMIE NOMPedyIomb 2IUO0K020 OO0CNIONCEHHS 3 MOUKU 30PY AOMIHICMPAMUHOo-
npasosoi HAYKU, A MAKONC 8KA3AHO, WO 8 YMOBAX BILICbKOBOI aspecii pgh npomu Ykpainu nompebye Oinvut
2UOOKO20 OOCNIONCEHH NUMAHHA 00HO20 3 8UOIE OCOOIUBUX NPABOGUX pexcumie 6 YKpaini — npagogozo
pedcumMy 60€HHO20 CMAHY, AKe MOMNCIUBO 3O0IUCHUMU, 6PAXO0VIOUU 00C8I0 MPUBANUX BOEHHUX Oili ma
8I0N0BIOHO 00CBI0 NpPOGIOHUX Kpain ceimy 3 nopyuienozo numants. O02060peHHA: 6CTMAHO6AEHO, WO 8
YMOBAX CbO20OEHHA ) Nepiod BIUCbKOB020 GMOPIHEHMsI pg Ha mepumopito Yxpainu € HeoOXioHicmb
BUBUEHHS MA OOCHIONCEHH 6 PO3YMIHHI AOMIHICMPAMUBHO-NPABOBOI HAVKU NUMAHb, NO8 A3AHUX 3
0COOUBUMY NPABOBUMU PENHCUMAMY, A MAKONC NO2NUONEHO20 BUBYEHHS (YHKYIU, SKI BUKOPUCTOBYIOMbCSL
0151 RIOMPUMAHHSL HCUMMEODISILHOCE CYCNIILCMEA 8 eKCMPEeMANbHUX (HeCMAaHOapmHux) ymosax (nio uac
GiliHU, 30POUHUX KOHDAIKMIE, HAO3GUYAUHUX CUMyayili mowo), a makKodxic 3poOieHi GUCHOBKU, WO
0C00IUBOCTNI  AOMIHICIPAMUBHO-NPABOBO2O 3A0E3NEYEHH OCOONUBUX NPABOGUX DENCUMIE NOMPedyIoms
nO0ANLUUX OOCTIONCEHD 3 MEMOIO 8PAXYBANHA NPAKMUYHOT peanizayii 3ax00i6 npago8o2o peicumy 60€HHO20
cmany 6 ymoeax 30potinoi azpecii pgp npomu Yxpainu.

Kntouosi cnosa: ocobrusuii npagosuil pedicum; GOEHHUL CMAH, HAO3GUYALHULL CMAH, HPABOSe
3a0e3neuenns;,  AOMIHICMPAMUBHO-NPABOGE  3A0E3NeUeHHs;,  AOMIHICMPAMUBHO-NPABOGI  BIOHOCUHU,
AOMIHICMPAMUBHO-NPABOG  HOPMU,  AOMIHICMPAMUEHI  3acobu; aOMIHICMpamueHi 2apanmii;  30HU
HAO36UYALHOT eKON02TUHOI cumyayii.

IlocTanoBka mpodiaemMu Ta il AKTYaAJIBHICTh. CYTHOCTI MOHATTA Ta Horo ¢yHkOii. B ymoBax
[ToBHe Ta BcebiuHe mi3HAHHS OyAb-SKOTO MPaBOBO- TUMYAcOBOI OKyMalii YacTUHMU TEpUTOpii YKpaiHH
ro sBUIIA mependadae 3°sICyBaHHA 1 JAOCIHIKEHHS Ta TpUBaJoi Aii B YKpaiHi BOEHHOTO CTaHy UTAaHHS
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MPaBOBOTO 3a0E3MEUYCHHS OCOOJHWBHX IPABOBUX
PEXHUMIB 3 TOYKH 30py aJMiHICTPAaTUBHO-TIPABOBOI
HAyKH 3aCIIyTOBY€ 0COOINBOI yBaru.

Kateropist «amMiHICTpaTHBHO-TIPABOBOTO 3a0€3-
TICYCHHD» CIpsIMOBaHa Ha 3a0e3medcHHS e(heKTHB-
HOTO (YHKIIOHYBaHHS Jep>KaBHOTO YMPAaBIiHHS Ta
peadizaniro agMiHiCTpaTHBHO-TIPaBOBUX HOpM. Of-
HaK HAyYKOBHUI aHali3 3a3HaueHOl KaTeropii, B TOMy
YHCII MO0 0COOIMBUX MPABOBUX PEKHUMIB, B yMO-
BaX KOMM (PaKTUYHO MPOTATOM TPHUBAJIOIO 4acy
BiOyBa€ThCs MPAaKTUYHA pealtizallisi 3aXoiB 0co0-
JUBHUX TPAaBOBUX PEXKHMiB, 30KpeMa MPaBOBOTO
PEXUMY BOEHHOTO CTaHy, IOTpeOye MOTINOICHOTO
Ta MOCTIMHOTrO OCIIIKEHHS 3 OOKY HayKOBIIB Ta
JII0YMX IOPHCTIB, IO JOBOAMTH HEOOXITHICTH Yy
JOCIIPKEHH] MTOPYIIEHOT TEMHU.

AHnani3z pocaigkens i myOJikaniii 3 mpooJie-
MH. Po3risig TemMu AOCHiIKEHHS IPYHTYEThCS Ha
npasgx (axiBLiB BITYM3HSIHOI HAayKH B cdepi
aJIMIHICTPATHBHOTO TIpaBa, a TAKOX Teopii JepKaBu
Ta mpasa. [Ipobnemu, MOB’sI3aHi 3 MOHITTAM «3a-
Oe3mevyeHHs», 3HAXOSTh CBOE BiIOOpaKEHHS Y
npainsx BiTum3HsHux BueHnx — K. Bapcykos [2],
O. beii [3], «TIpaBoBE
B.Toxerchinii[4], M. Ligik [5],
B. Jlinkawu [7].

KonekTB BITYM3HSHHX HAyKOBLIB, 30KpemMa
O. Kimumenxo [9], B. Boiiko [10], B. T'omosko [11],
I'. Pumapuyk [12]  mocimipkyBaimu — KaTeropiro
aJIMiHICTPaTHBHO-TIPAaBOBOTO  3a0e3leyeHHs B
PI3HHX Tay3sX Ta X MICIIe B Iiif CHCTEMI.

L Mlomina[13], B. Bacc [14], T. Kopx-Ikaepa [14]
OIPaIbOBYBAJIH HHUTaHHS a/IMiHICTPaTHBHO-
MIPABOBUX PEXUMIB B TIEPiOA JIii BOEHHOTO CTaHy Ta
B YMOBax IOBHOMAcCIITa0HOTO BTOPTHEHHS pd Ha
TEpUTOPI0 YKpaiHH.

Mera. [lane mociimKeHHS BUBYAE Ta aHAJi3ye
ICHYIOYl TiIXOAW J0 TMOHATH «3a0e3MEeUeHH,
«paBoBe  3a0e3leueHHs»,  «aJAMiHICTPAaTHBHO-
MpaBoBe 3a0e3MEeUeHHS», Ha OCHOBI 4YOro mpo-
MOHY€ETHCSI ABTOPCHKE MOHATTS «aMiHICTPaTHBHO-
npaBoBe 3a0e3nevyeHHs OCOONMBUX NPaBOBUX
PEXUMIBY, @ TAKOXK PO3KPUBAIOTHCS X (YHKUIT Mig
qac aii 0coOIMBUX MMPABOBUX PEXKUMIB.

Bukiaa ocHoBHOro marepiajiy H0cigKeHHs.
[ToHATTS «3a0e3CUCHH» MA€E Pi3HE PO3YMIHHS 3a-

3a0€3MeYeHHS» -
0. Kocrrouenko [6],

JIEXKHO Bij cuTyarii, B KT BOHO

BUKOPUCTOBYETHCS. 3TIIHO TIYyMayHOTO CIIOBHHKA

YKpalHCBKOI MOBM 3a3HA4Y€HE NOHATTSA TPAKTYIOThH
gKk: 1) rapaHTyBaHHS YOTOCh, TOOTO CTBOpPEHHS
yMOB mnsi Toro, mo0 mochk BigOymocs abo
ICHYBaJIo; 2) 3aXWIIATH, OXOPOHSATH KOTOCh BiJ HE-
Oesmekn, abo0 TOCTadaTH IMIOCh Y JOCTaTHii
KUTBKOCTi; 3) CTBOpIOBATH MatepiajbHi YMOBU IS
icHyBaHHsI 4oro-HeOy s [ 1, c. 281].

B ropunuyHiii TiomuHi «3a0e3nedeHHs» Hepo3-
PUBHO TOB’si3aHE 3 NPABOM, IO BUPAKAETHCS B
HOPMATUBHHUX aKTax, SKe MPHU3HAYCHE AJIS Bpery-
JIIOBaHHS OKPEMOi cepH CyCIHiIbHUX BiTHOCHH. Y
HAYKOBIiH JliTepaTypi iCHYIOTh TaKOX iHIII MO3MIi
110710 3a3HaYeHOTO MOHATTS. 30KpemMa, K. bapcykos
«3a0e3neueHHs» pOo3risIIaE B JACKUIBKOX 3HAueH-
HSIX: SIK JiSUTBHICTH JIE€PYKaBHUX OPraHiB CTOCOBHO
peamizanii cBOiX MMOBHOB&KEHb; SIK PE3yJIbTaT PoO-
00TH JNiepKaBHUX OpraHiB, SIKUM MPOSBISETHCS Y
BTUICHHI IOPUIMYHUX TNPUMHCIB, TMpaB Ta cBOOOA
rpomasH [2, C. 7]. Takox «3a0e3nedyeHHs» po3-
TISAaI0Th K AWHAMIUHY KaTeropito, MeBHUHM Hpo-
1IeC, M0, SK TMPABWIO, 3MIHIOETHCS IIiJ] BIUIUBOM
30BHIIIHIX YUHHUKIB [3].

Kareropiss  «mpaBoBoro  3a0e3lEYCHHS» B
IOPUIIUYHIH JiTepaTypi 3BOAUTHCS B OCHOBHOMY JIO:
BCTAHOBJICHHSI JICP’KABOIO TIPaBUII 1 3a00pOH WIJIs-
XOM BJIaJHOTO BIUIMBY Ha CYCIHiJIbHI BiIHOCHHH, B
TOMY YHCHI iX y4aCHHKIB 3 METOIO BITOPSIIKYBaHHS
npaBoBuX BimHocHH [4, c.369], [5, c.327]; crBO-
PEHHSI TEBHHX YMOB JUIsl 3aXHCTy HpaB i cBOOOX
IPOMaJISH IUISIXOM BUKOPUCTAHHS yITOBHOBA)KEHH-
MU Ccy0’€KTaMH TIpaBa TPaBOBUX (FOPUAMYHUX)
3aco0iB [6, C. 15]; yTBOpeHHS Ta MiATPHUMKH CHCTE-
MH YIPaBIiHHS 32 JOIOMOTOIO0 BIUIMBY JUIS IBOTO
IOpUIMYHUX 3aco0iB  (HOpPM TmpaBa, IPaBOBUX
BIJIHOCHH, TIpaB Ta rapanriii) [7, c. 520].

TakuM YMHOM, MOXXHa CTBEpKYBaTd, IO 3a-
Oe3meyeHHs1 3 IOPUAMYHOI TOYKH 30pY MA€ CBOI
cnenu@iyHi pUCH B PI3HUX Taly3siX MpaBa, IO
MOB’S13aHO 3 PI3HUMHU NpPEAMETaMH PeryJIOBaHH:,
LUIAMU Ta 3aBIAHHAMHU KOXHOI raiy3i. [Ipu npomy
NoTPiOHO 3a3HAYNTH, IO BUOIp BUILy 3a0€3MEUCHHS
B KOHKPETHI{ raiysi npaBa BU3HAYAETHCS 3aKOHOM
a0o0 JIOrOBOPOM Ta 3aJIeXKHTh Bifl CUTYyallil, a Hempa-
BUJIbHE HOro 3aCTOCYBaHHS MOXKE HPU3BECTH [0
HENpPaBOMIPHOTO OOMEXEHHS TIpaB Ta CBOOOJ
YYaCHHKIB ITPABOBUX BiJIHOCHH.

AJIMiHICTpaTHBHO-TIpaBOBe 3a0e3NeveHHs — Ie
CKJIaJHa TIpaBOBa KaTeropis, ska Ma€ IIbOBE
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CHIpsIMyBaHHS Ta TPaKTHYHE BHsBIEHHSA [8, C. 33].
Bono € HeBix emMHOI0 YacTHHOIO Oynb-sKO1 Iepika-
BA 1 Bifirpae BaxIWBY poib y 3abe3medeHHi
cTabiTBPHOCTI Ta TPABOMOPSIKY B CYCIIJIBCTBI.
AHanmiz Ta  OCHIKEHHS  aIMiHICTpAaTHBHO-
MPaBOBOTO  3a0e3MeueHHs Yy pi3HUX cdepax
CYCIIIJTBHOTO JKHUTTS CBiTYHMThH, IO HAYKOBI TIO-
pi3HOMY BM3HAUaIOTh MOHATTA Pi3HUX BUAIB 3a0e3-
TeYCHHS.

Tak, O. Kitumenko, po3risanu
aZMiHiCTpaTHBHO-TIpaBOBe 3alesmneueHHs B cdepi
TOCHOAAPIOBaHHS, OKPECIIOE HOTO SIK BperyJIIOBaH-
Hs BITHOCHH, SIKE 3IMCHIOETHCS JICPIKABOI 4epe3
CHeIiaJIbHO YITOBHOBAYKEHI OpraHu Jep)KaBHOI Blia-
IM, COpPSIMOBaHE Ha periiaMEHTAIll0, BTIJICHHS,
YCYHEHHSI TEPElIKO CTOCOBHO TapaHTyBaHHS
BTIJIGHHS TPOMaJASTHAMHM KOHCTHTYLIHHUX IpaB Ta

cBO0OJ, iX BIIHOBICHHS B cdepi rocrnogaproBaH-

Hi [9, c. 12].
B. boiiko, po3risaaroud  aAMiHICTPaTHBHO-
MpaBoBe  3a0E3MCUCHHS HOPMAJIbHOI  POOOTH

CylOBOl BiaaM YKpaiHW, BU3HAUYAE MOro sK Bpe-
T'YJIbOBaHy HOPMAaTUBHUMH IPHUITUCAMU JiSUTBHICTD
cynoBoi my6miuHoi aaminicTpanii [10]. B. ['onmosko
y CBOIiH AmcepTalii mpo aJMiHiCTPaTHBHO-IIPABOBE
3a0€e3lEeUeHHsT  CTOCOBHO  BHM3HAYEHHS  MpaB
YYaCHHMKIB JOPOXKHBOTO PYyXy pO3IiIgae Horo sk
BCTaHOBJICHY YMHHUM 3aKOHOAABCTBOM [iSUIbHICTb
Jep)KaBHUX OpraHiB, 3MICT SKOi CKJIaJaroTh
aJIMiHICTPaTHBHO-TIPABOBI 3acO0M YYaCHUKIB JO-
POXKHBOTO PyXy, SKi HEOOXIiTHI JJIi OXOpPOHH, 3a-
XHCTY Ta peaizallii nmpas rpomazss [11, c. 7-8].

CTOCOBHO aJMiHICTPAaTHBHO-TIPAaBOBOTO 3a0€3-
NEYEHHs] MpaBa  IHTEJEKTYalbHOI  BJIACHOCTI
I'. Pumapuyk BH3Ha4ae Horo sK peaizallito nepika-
BOIO 3 BUKOPHCTaHHSIM IPAaBOBUX 3aXO0/iB (3ac00iB)
BPETYJIIOBaHHS BITHOCHH B c(epi iHTeNeKTYyaIbHOI
BJIACHOCTI, 30KpeMa iX IOpUAWYHE 3aKpilUICHH:,
OXOpOHY, peai3alliro, B TOMy YHCIIi TAKOX 1 pO3BH-
Tok [12, c. 8].

Ha mincraBi BuIe3a3Ha4eHOro0 MOXHa MPUNATH
70 BUCHOBKY, IIO aAMiHICTPaTUBHO-IIPABOBE 3a-
Oe3rneueHHs] € HEBiJ €MHOI0 YaCTUHOK OY/Ib-sIKOi
MPaBOBOi CHUCTEMH, K€ Ma€ BCi PUCH NPaBOBOTO
3a0e3rneueHHs, TOOTo € #oro pizHoBWaOM. [lpu
cthepu
aJIMIHICTPATHBHOTO IIPaBa, OCHOBHOIO METOIO SIKO-

IbOMY BOHO CTOCYETBCA JINIIE

TO € BPEryJIOBaHHS MPOIIECiB aJMiHICTPATHBHOTO

XapakTepy B MeXax BiIHOCHH, IO BHHHUKAIOTH B
CYCIIIIIECTBI Ta MOTPEOYIOTh HAJIEKHOTO PO3BUTKY,
Ha OCHOB1 HOPM aJIMiHICTPATHBHOTO TIpaBa.

OCHOBHUMH OCOOJMBOCTSIMH aJMiHICTPaTHBHO-
MIPaBOBOTO 3a0e3nedeHHs € 1) myOmiuHmiA XapakTep
3a0e3leUYeHHs, 1110 TIOB’S3aHUN 3  peai3alliero
nmyOJIiYHOT By Ta CIPSIMOBAaHUN Ha 33JJ0BOJICHHS
CyCHUIBHUX iHTepeciB; 2) IMIEpaTHBHICTb Ta
KOHKPETHICT, ~ TOOTO  BpPaxoBYIOUH  HOPMH
aJIMiHICTPAaTHBHOTO TpaBa, 3a3HayeHe 3a0e3rneueH-
HSl XapaKTEePHU3YETHCS ACTAIBHOIO PErJIAMEHTAIIEl0
MOPSIKY 3IIHCHEHHS YNPaBIiHCHKOI AisIIBHOCTI, a
OimpIIiCT, HOTO HOPM € IMIEpaTHBHUMH Ta
000B’SI3KOBUMH JI0 BUKOHAHHS; 3) TUHAMIYHICTh Ta
0araToacmekTHICTb, TOOTO  BOHO  IOCTIHHO
PO3BUBAETHCA Ta 3MIHIOETHCS BIAMOBIIHO 10 IIO-
TpeO CyCHiIbCTBa Ta OXOIUIIOE BEJIHKE KOJIO
CYCHUIBHUX BiJTHOCHH, SIKi HEOOX1IHO BpETYIOBATH
Ha piBHI JepKaBH.

o crocyeTbcsi anMiHICTPaTUBHO-TIPABOBOTO
3a0e3MeYeHHs] OCOOJIMBUX TMPABOBUX PEXKUMIB, TO
3a3HavYeHE THWTAaHHS B Haylli aJAMiHICTPATHBHOIO
mpaBa He € JocutTh jgociipkenuM. [, [lomina,
JTOCITI DK YO H
MPaBOBOTO 3a0e3MedYeHHs TMiJl 4ac Aii MpaBoOBOTO
PEeXKHMMY BOEHHOTO CTaHy 3a3Ha4yMia, IO Lei BUI
3a0e3rnedeHHss — € BIOPSJIKOBaHa CHCTEMa

BiTHOCHH (aJIMiHICTPaTUBHO-TIPABOBUX), SIKI Bpe-

MATAHHS aJMIiHICTpaTHBHO-

T'YJIBOBYIOTBCS 32 JIOIOMOTOK0 aMiHICTPAaTHBHO-
MpaBOBHUX 3ac00iB 1 MpoIEayp, OCHOBHOIO METOIO
SKUX € TIIBHINEHHs PiBHS BiHCHKOBO3000B’sI3aHIX
(BilicbKOBOCITYKOOBIIIB) Tij Yac OOHOBHX i,
CTBOPEHHS 1M HAJISKHUX YMOB JUIS iX CBIZOMOTO i
JIOOPOBUTEHOTO KOHCTHUTYIIITHOTO
00oB’s3ky — 3axucty BitumsHu [13]. B. bacc,
JTOCITKYFOYH TIO/1iI0HE MTUTaHHS, ajie BXKE B YMOBax
MOBHOMACIITAOHOTO  30pOWHOrO  KOHQIIIKTY B
VYkpaiHi, po3risagae aBa ioro Bapiantu: 1) gk mpo-
ecC  BCTAHOBJEGHHS  3acal Il 3aXHCTY
HalllOHAJIbHUX ~iHTepeciB YKpaiHm Ta Bixciui
30poiiHoi arpecii; 2) sK caMOCTIHHMN pPi3HOBUJ

BHUKOHAaHHA

JiSUTBHOCTI Jep)KaBHUX OpPraHiB, SIKUH mepeadayae
BTUIEHHS  Ji# i
CHpsSIMOBaHI Ha BUKOHAHHS 3aBJaHb IiJ yac BBe-
JICHHSI [IPABOBOTO PEXKUMY BOEHHOTO cTaHy [14].
TakuM YHHOM MOXKHa CTBEpIDKYBATH, IO
aJIMiHICTpAaTHBHO-TIPaBOBE 3a0e3Me4YeHHs] 0COo0Iu-
BUX IPABOBHUX PEKHMMIB HajJae MpaBoOBHi (yHmIa-

CTOCOBHO MpaBopeanizamii, ki
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MEHT Ui BEICHHA Ta (DYHKIIOHYBaHHS TaKuX
PEXUMIB, BU3HAYAFOUH 1X MEXKi, TTOPSIOK BCTAHOB-
JICHHS, TPOJOBXKEHHA Ta MPUIMHEHHS TaKuX
pPEeXHMIB, a TAaKOX MpaBa Ta 0OOB’S3KH yYaCHHKIB
BITHOCHH.

OcCoOMMBOCTAMH  aIMiHICTPaTHBHO-IIPABOBOI'O
3a0e3MeyeHHsT 0COONMMBUX MPAaBOBHX PEXHUMIB €:
1) TuMyacoBuii Xxapaktep, TOOTO 3a3HAUCHI PEKUMH
3alpOBaIXKYIOTECS, K TPAaBWIO, Ha OOMEKEHHM
nepion; 2)3a3HayeHi PEKHUMH  PETYIIOIOThCS
CHeLialbHUM 3aKOHOJABCTBOM; 3) 3alpOBaKEHHS
3a3HaYCHUX PEKUMIB TOB’Si3aHE 3 PO3MIUPEHHIM
MOBHOB&)KEHb OPraHiB Jep)KaBHOI BIaaW Ta, SIK
MPaBUIIO, 3 OOMEKCHHSM TpaB i CBOOO IPOMAJISIH;
4) BBeJICHHS 3a3HAYCHHX PSKUMIB Mae OyTH mepe-
nbayeHo Ha piBHI 3akoHy (K TpaBWIO, B
Kouncturymii) 1 3zaificHIOBaTHCS BiJIOBIAHO JO
YITKO BU3HAYEHOI Ta BCTAHOBJICHOI MIPOLCTYPH.

Amnaniz Ykpainu
BUJIMTA JIEKUIbKA BUJIB OCOOJIMBUX MPABOBUX

3aKOHOJIABCTBA JI03BOJISIE
pexumiB. Y Koncrurymii Ykpainu 3akpiruieHi
HACTYMHI OCOOJMBI MpPaBOBI PEXHMH: BOECHHHMN
CTaH, HAJ3BHMYAMHUM CTaH Ta 30HA HaJ3BHYAtHOL
eKOoJIOTIuHOI cuTyartii (ct. cT. 41, 57, 64, 83, 85, 92,
106, 157).

Ha piBni 3akony Ykpaiau B 2014 poui OyB 3a-
MPOBAKCHUH 1€ OMH BHJ OCOOJIUBOIO IPaBOBO-
0  pPEXHUMY, TUMYacoBO OKYIOBaHi
teputopii (ct.4) [15] y 3B’M3Ky 3 THMYacOBOIO
OKYIALi€l0 OKpeMHX TepuTopii VYkpainu pod
BHACITIZIOK BIHCBKOBOI arpecii mpoTu YKpaiHu.

OyHKIii agMiHICTPATHBHO-TIPABOBOTO 3a0e3Ie-
YEeHHS! OCOOJMBHX MPAaBOBHX PEXHUMIB — II€ KOM-
IUIGKCHUII MeXaHi3M, SIKUM rapaHtrye e(QeKTHBHE
(yHKITIOHYBaHHS JIep)KaBU Ta CYCIIIJIbCTBA B KpH-
30BUX (HE3BMYAWHMX) CHUTYyallisiX. 3abe3rneueHHs
0cOONMBHX  MpPaBOBUX  PEXKHUMIB  BHMAarae
MOCTIHHOTO aJanTyBaHHS 10 3MIHIOBaHHX YMOB,
ToMy (QYHKUil BifirpaloTb OCOOJMBY pOJb B
eeKTHBHIN AiIBHOCTI AEPKaBU B YMOBaxX 0C00-
JIBHX MPABOBUX PEKHUMIB.

OcHOBHMMH  (QYHKUISIMH  aAMiHICTPAaTHBHO-
MPaBOBOTO 3a0e3MeveHHsl, IKi BUKOPHUCTOBYIOTHCS B
yYMOBaxX OCOOJIMBUX TPaBOBUX PEXKHUMiB, MOKHA

a caMe:

BUJUTUTH HACTYIHI: PETYJIATUBHA, OXOPOHHA,
rapaHriiiHa, KOHTPOJIbHA, iH(popmarriiina,
CoIliabHa.

PerynsatuBHa (QyHKIIL € OAHMM i3 KIFOYOBUX
aCITeKTiB aJAMIHICTPaTHBHO-TIPABOBOTO 3a0e3IeUcH-
Hs. BoHa mossirae y BCTAaHOBJICHHI [I€BHUX MIPABUIL,
HOpM (CTaHIApTIB), SKUX TOBHUHHI JOTPUMYBATHUCS
BCi YYaCHUKH aZMIiHICTPaTHBHO-TIPABOBUX
BiTHOCHH. 3aBIsKW Mii (yHKIT 3a0e3MeuyeThcs
CTallNBHICTh Ta mependadyBaHicTh y cdepi aep-
JKaBHOTO ynpaBiiHHS. [IpuiiHATTS 3aKoHIB YKpaiHu
MPO TPAaBOBUH PEXHUM BOEHHOTO Ta HAJ3BHYAHHOTO
CTaHy, THUMYacoBO OKYIOBaHI TEpUTOpii, 30HH
Ha/I3BUYAfHOI €KOJIOTIYHOI CUTyalii € MpUKIaIoM
peamizanii B AepikaBi peryisiTuBHOI (yHKHII cTO-
COBHO OCOOJIMBHX MPABOBUX PEKHIMIB.

OxopoHHa (PyHKIIiS € BaXJIUBUM IHCTPYMEHTOM
JIepKaBHOTO YIPaBIiHHSA, SIKUH J03BoJIsie 3abe3re-
qyBaTH OE3MeKy Ta CTaOUIBLHICTh JCPIKaBHOI BIIAIH
B CkiagHux ymoBax. Llg ¢yHkmis mnomnsrae B
3a0e3reyeHHl Oe3MeKu, CTaOLILHOCTI Ta 3aXHCTY
CYCIUIBHUX 1HTEpEeCiB IIISIXOM BBEACHHS OCOOIH-
BUX IPAaBOBUX DPEXKHMIB, SIKi THMYACOBO OOMEXY-
I0Th TIpaBa Ta CBOOOAM TPOMAJSH Ta, SIK HMPABHUIIO,
PO3IIMPIOIOTh TTOBHOBAKEHHS JICP)KAaBHUX OPraHiB
BJIaJ¥ Ta MICIeBOro caMoBpsimyBaHHs. [Ipukmamom
peamizanii 3a3HaueHOi (YyHKLII € BBEICHHS B
VYkpaiHi mpaBOBOro peXUMy BOEHHOTO CTaHy; Ha
OKPEMHX TEPUTOPIsiX — KOMEHJAHTCHKOI TOANHH, B
TOMY YHCIi MOOLTi3amii Tomo.

lapanTiitHa QyHKIiSE € HEBiJ €EMHOIO CKIIAJI0-
BOIO  Oyap-fkoi mpaBoBOi  jAepkaBu. Bona
3a0e3meuye OamaHC MK HEOOXiAHiCTIO 3abesre-
YEeHHS 3aXHCTy TMpaB 1 cBOOOA TpoMmaisiH Ta
3armobirae MOXKJIIMBOMY CBaBIILITIO JIEPyKaBHOI BIIaJln
B YMOBax Jii 0COOJIMBHX MpaBOBHUX pexkuMiB. [Ipu-
KIazoM peamizamii 1€l ¢yHKIii € 3aKkpirieHHs B
3aKOHOJABCTBI YKpaiHM rapaHTii mpaB i cBoOOA
rpomansH (po3ain 2 Koncturymii Ykpaian) ta q0T1-
pUMaHHS JEp)KaBOIO B3ITHX Ha cede BUMOT
MDKHapOJHUX CTaHAAPTIB y cdepi npaB JIOAUHH.

KonTtponbHa (QyHKIiS € BaXKIMBUM €JIEMEHTOM
aJMiHICTPAaTHUBHO-IIPAaBOBOTO 3a0e3neveHHs] 0co0-
JIMBHX MPAaBOBUX PEKUMIB, SIKUI HampaBlIeHUN JUIS
3a0e3MeYeH s 3aKOHHOCTI Ta JIOMUILHOCTI JiHl Jep-
JKaBHHUX opraHiB. BoHa cripuse 3axucty mpas i cBo-
0o TpoMajnsH, MINBUIICHHIO  e(QEKTHUBHOCTI
VIpaBIIiHHS 1 3MIIHEHHIO JIOBIpU O JEpKaBH B
iJIOMy. METOI0 KOHTPOJIIO B YMOBax OCOOJIMBUX
MPaBOBUX PEXHUMIB € MpoQiTaKTHKa MPaBOIOpPY-
IIeHb, KOHTPOJb 332 THM, 100 OOMEXKEHHS IpaB i
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cBOOOJ TpOMaIsH Ta AONATKOBI IOBHOBAXKECHHS
Jep>KaBHUX OpTaHiB, SKi BBOMATHCS B YMOBax
OCOOIMBHUX TIPABOBHX PEKHUMIB, HE BHXOIWIH 3a
MEXi, BCTAaHOBJICHI 3aKOHOIABCTBOM VYKpainu. B
yYMOBax IIpaBOBOI'O PEXUMY HAI3BUYallHOIO Ta
BOEHHOT'O CTaHy KOHTPOJNBHY (DYHKIIiI0O BUKOHYIOTb:
npe3uJeHTChbKuil KoHTponb (BepxoBuuii ['onoBHo-
koManayBau 30poiinux Cun Ykpainu (IIpe3unment
VYkpainu) BiaNoBiZae 3a 3aranbHE KEPiBHUITBO 3a-
XOZaMH, 10 MPOBOJATHCS B YMOBAX Jii 3a3HaAYCHUX
pexkuMiB); ypsaaoBuid KoHTpodib (Kadinetr MinicTpiB
VYkpainu KoOpAHHYE AiSIbHICTH OpPraHiB Jep>KaBHOI
BJaJy Ta KOHTPOJIOE BHUKOHAaHHS 3aXOlliB, Tepe-
n0ayeHuX PINIEHHSM IPO BBEICHHS OCOOIMBUX
MPaBOBUX PEXHMiB); CYJOBUH KOHTpONIb (Cyau
PO3TIANAIOTE CIIPaBU IMPO OCKApXKEHHs il Jep-
JKaBHUX OPraHiB, 110 OOMEXYIOTh MpaBa Ta CBOOO-
pivs| rpoMajisiH);
(MDKHapoJHI YpsIOBI Ta HEYpsAAOBI oOprasizamii

MDKHAPOIHUH KOHTPOJIb
3IIHCHIOIOTh MOHITOPHHT JIOTPUMAaHHS MPaB 1 CBO-
00J1 JIIOMUHU B TeEpion il OCOOIMBUX IPABOBUX
GyHKITiS
pearizyeTbcs LUIIXOM JIOTPUMaHHS B JiepKaBi

PEKHUMIB). Kontponbna TaKOX
panianiifHoro, MEAMYHOTO, €KOJOTIYHOTO KOHTPO-
JI10, SIKi y pa3i HeoOXiHOCTI MOTPeOYyIOTh JOJAaTKO-
BOT'0 MOHITOPHHTY TOIIIO.

Indopmariiitna ta comianpHa (QYHKIlIS € TaKOX
HEBiJl'EMHAMH  CKIIQZIOBUMH  aIMiHICTPaTUBHO-
MpaBoBOTO 3abe3neueHHs. [Hpopmariitna GyHKIIisS
MOJNATae€ 'y CBOEYaCHOMY Ta  JIOCTOBIPHOMY
iH(OpMyBaHHI CYCHiIBCTBA PO 3MiHH Y MPABOBO-
My peryJroBaHHi, IX mpaBa Ta 00OB’SI3KM B yMOBax
OCOOJIMBOTO PEXHMMY, IO PEaTi3yeThCS IUIIXOM
oIyOJIiKyBaHHS HOPMATHBHO-TIPABOBHX AaKTiB, SKi
CTOCYIOTBCSI OCOOJIMBHX MPAaBOBUX PEKUMIB, Ta
CTBOPEHHSI CIIEIiaIbHUX BEO-CalTIB 1 «rapsaamx
JiHIM» U1 HagaHHA omepaTHBHOI iH(opmamii Ta
KOHCYJIbTYBaHHs T'poMaisiH. BogHouac comianbHa
¢GyHKLIsS crnpsMOBaHa Ha 3axXUCT NpaB i cBOOOI
rpoMajsiHAHA, 3a0e3MeYeHHs] IXHBOro OJaromnomyy-
Ys Ta CTBOPEHHS YMOB M HOPMaJbHOTO
(YHKLIOHYBaHHS CYCHUIBCTBA B yMOBAX, 110 BUMa-
raloTh OCOOJIMBOIO NMPaBOBOTO PEryJIIOBaHHS, 30K-
pema, HUIIXOM Oprasizauii B Jiep»aBi MPUMYCOBOT
eBakyalii HaceleHHs, HaJaHHSI TPOMaJSTHAM
TICUXOJIOT1YHO1, TyMaHITapHOT JIOTIOMOTH.

BucHoBkH. AMiHICTPaTHBHO-IIPaBOBE 3a0e3-
TIEYEHHsI € PI3HOBUIOM TPaBOBOTO 3a0e3reueHHs,

0 € YaCTHHOI  MEXaHi3My Jep»KaBHOTO
VOpaBIiHHA B YMOBaxX OCOOJMBHX TPABOBHX
pexuMiB. MU MOXEMO BH3HAYHTH HOTO SK KOM-
IJIEKC TIPaBOBUX 3aXOIiB 1 TapaHTIH, CIIPIMOBAHUX
Ha PEryIOBaHHS CYCHUTFHUX BIJHOCHH Y Tepiof
I TAKUX PEKUMIB, SAKi 3AIHCHIOIOTHCS JICPIKaBHH-
MH OpraHaMH 3 METOI0 CTBOPEHHS IMPaBOBUX YMOB,
AK1 JO3BOJIAIOTH JepXaBi €()EeKTUBHO MPOTHIIATH
3arpo3am 3aIoNiTHHS HIKOJIN iHTEepecam
HalllOHAJLHOT O€3MeKH, 3amoMisTHHS KON KUTTIO
1 370pOoB’I0 TpoMajsH, B TOMYy YHCII Yy pasi
HEOOXITHOCTI BiTHOBJICHHSI I'POMAaJICHKOTO TOPSJI-
KYy.

Takox 3a3HAYUTH, 110
aJIMiHICTPAaTHBHO-TIPaBOBE 3a0e3MeYeHHs] 0COo0Iu-
BUX NPAaBOBHUX PEKUMIB BUKOHYE IMIMPOKUN CIIEKTP
GyHKLIH, sKi B3a€MOMNOB’s3aHI MK c00OK i
JOCITI/DKEHHS SIKUX € 0€3YMOBHO HEOOXIAHHMM ISt
rapaHTyBaHHSI e(EeKTUBHOTO
VIpaBIIiHHS Ta 3aXUCTYy MpaB i cBOOOA TPOMAJIsSH B
yMOBax [ii OCOOJHMBHX TPaBOBUX pEKUMIB. Y
JIaHIN CTaTTi MOCIIPKEHI TITbKA OCHOBHI (DYHKIIIT,
cepel SIKUX BUAUISIOTH PETyISTHBHY, OXOPOHHY,
rapaHTiiHy, KOHTpOJNbHY, iH(QopMaliiiHy Ta
comianeHy. BogHovac y niepion Jiii 0COONIMBHX TIpa-
BOBUX DPEXHMIB JIepKaBa BHUKOPHUCTOBYE ¥ iHIII

noTpioHO

JICPIKaBHOTO

crierianbHi (QYHKIII1, 0 MpUTaMaHHI OKPEMHUM BH-
JlaM OCOOJIMBUX TIPAaBOBHUX PEXHUMIB (HAIPUKIA,
GbyHKIIisS caHiTapHO-
eI IeMi0JIOTI9HOT0 OJIArOIoNyYyst ITiJ] Yac HaJ3BH-

3a0e3neueHHs

YaifHOTO CTaHy; (YHKIiS MiATPUMaHHSI TPOMAaJICh-
KOTO TIOPSZIKY Ta 3a0e3leYeHHsT TyMaHITapHOI J0-
MTOMOTH ITiJ] 9aC BOEHHOTO CTaHY).

B Vkpaini Ha piBHI 3aKoHOJaBcTBa YKpaiHM
BCTaHOBJICHI HACTYITHI BHJU OCOOJIMBHUX IPABOBUX
pexxuMiB: 1) BOeHHUI cTaH; 2) HaA3BUYAWHUI CTaH;
3) 30HM  HAJA3BUYANHOT EKOJIOTIYHOI  CHUTYAIlii;
4) THMYacOBO OKYIIOBaHI TepHUTOpii. 3a3HaueHi pe-
JKUMH PETYJIOIOThCA CIIEliaJbHUM 3aKOHOIABCT-
BOM, BBEJICHHS SKMX Ma€ TUMYACOBHH Xapakrep Ta
MOB’S13aHO 13 3alpPOBAPKEHHSM JEPKAaBOIO 3aXOiB
JUI BUpILLIEHHS HaA3BHYaiHOI cuTyamii (CTUXiiHi
nmuxa, BiliHA, EKOJOriYHa CHTYyallis, TUMYacoBa
OKYyTallisl TEpUTOPii), IKa He MOKe OyTH BHpillIeHa
B 3araJlbHOMY TIOPSAKY BiAIIOBITHO IO JIFOUOTO 3a-
KOHOJIABCTBA Ta, SIK TPABHIIO, SKUH mepeadadac
PO3LIMPEHHS

ITIOBHOBAXXCHb JACPKaBHUX Ta

MICIIEBUX OpraHiB BjajJud Ta IOB’s3aHUN 3 0OMe-
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JKCHHSIM TIpaB Ta CBOOO]I JIFOJJMHU, TPOMAJISTHUHA Ta
IHTEepeciB IOPUANIHUX 0OCiO.
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AND LEGAL PROVISION OF SPECIAL LEGAL REGIMES IN UKRAINE
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Povitroflotskyi Avenue, 28, 03049, Kyiv, Ukraine
E-mail: info@nuou.org.ua

The purpose of the article is to examine the existing scientific approaches to understanding the concepts
of «administrative and legal provision» and «legal provisiony, and to analyze the functions of administrative
and legal provision of special legal regimes in Ukraine. The methodological basis of the study is formed by
the works of scholars (domestic and foreign) who have studied, are studying and researching the issues of
administrative and legal provision in various fields and areas of science, including the issues of
administrative and legal provision during the period of martial law and the state of emergency. In the course
of the study, the author used general scientific and special legal methods of cognition, with the help of which
the existing scientific approaches to the concepts of «provisiony and «legal provision» were investigated, as
well as their impact on the formation of issues related to administrative and legal provision of special legal
regimes. In addition, the study used the dialectical method of cognition, which made it possible to determine
the qualitative characteristics of the phenomenon under study. Using the comparative legal method, the
author analyzes various functions of special legal regimes and their impact on the regulation of special legal
regimes at the national level. Results: based on theoretical developments regarding the understanding of the
concepts of «provisiony and «legal provisiony, the author analyzes the administrative and legal provision of
special legal regimes and provides their general characteristics; the author also analyzes the functions of
special legal regimes; it is noted that the issue of special legal regimes requires in-depth research from the
point of view of administrative and legal science, and it is also indicated that in the context of military
aggression of the russian federation against Ukraine, a deeper study of one of the types of special legal
regimes in Ukraine - the legal regime of martial law - is required, which can be carried out taking into
account the experience of prolonged military operations and, accordingly, the experience of the leading
countries of the world on this issue. Discussion: in the course of the study, it was established that in today ’s
conditions, during the period of russia’s military invasion to Ukraine, there is a need to study and research
in the understanding of administrative and legal science issues related to special legal regimes, as well as an
in-depth study of the functions used to maintain and function of society in extreme (hon-standard) conditions
(during war, armed conflicts, emergencies, etc.), and also concludes that the peculiarities of administrative
and legal provision of special legal regimes require further research in order to take into account the
practical implementation of the measures of the martial law regime in the context of the armed aggression of
the russian federation against Ukraine.

Key words: special legal regime; martial law; state of emergency; legal provision; administrative and
legal provision; administrative and legal relations; administrative and legal norms; administrative
remedies; administrative guarantees; zones of ecological emergency.
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MOPIBHSIJIBHO-ITIPABOBHUM AHAJII3 AJIBOKATCBKOI AISIJTIbHOCTI
B YKPAIHI TA IPOBLJTHUX KPAIHAX €BPOIIN

Jep>kaBHE HEKOMEPIIiIHHE MiAIPUEMCTBO
«depxxaBuuii yHiBepcuteT «KuiBchbkuii aBiaiiHUN IHCTUTYT
npocnekT Jlro6omupa ['y3apa, 1, 03058, Kuis, Ykpaina
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Memoro 0ocniodncenHss € NOPIGHANbHUL AHANI3  OpPeaHI3ayiliHO-NPAosUx 3acad (QYHKYIOHYSAHHS
aosoxkamypu 8 npogioHux Kpainax €gponu ma 6 Yrpaini 3a01s 3 ’5CY8AHHA MONCTUBOCMEN BNPOBAOINCEHHS
NO3UMUBHO20 00C8I0Yy NI0 Yac pe@opMysanus IHCmMUmymy HayionanrwHoi adsokamypu. Memoou
00Ci0MCeHHA: ONsl OOCSACHEHHs GU3HAYEHOI Memu OYIu BUKOPUCMAHI 302AbHI MA CHeYianbHi HAYKOSI
(cneyianvui) memoou. YV  00CHiONCEHHI  BUKOPUCIOBYEMbCS  NOPIGHAILHO-NPABOSULL  MemO0, KUl
CNpaseonuso 3apaxosyrms 00 00HO20 3 HAUOLIbUL 8ANCTUSUX HAYKOBUX 3AC00I6 SUBUEHHS A080KAMCLKOL
OisIbHOCME, 0COOIUBO 8 KOHMEKCMI GUGUEHHSI MAd GUKOPUCIAHHS €8PONELUICbKO20 NPAB08020 00CBI0y HA
cyyacHomy emani nposedenns pegopmu aosoxamypu. Pesyavmamu: odocriodcenus ocobausocmetl
a0BOKAMCHKOL OILILHOCINE OKPEMUX EBPONEICLKUX KPAIH 00360JUL0 SUASUMU NOOIOHOCMI Ma 6IOMIHHOCTII 6
opeanizayii ma QYHKYIOHY8AHHI THCMUMYMY A080KAMYPU, A MAKONC 6NIUE ICMOPUUHUX, COYIANbHUX |
npagosux (haxmopis Ha OPMYBaHHs CYUACHUX A0BOKAMCLKUX cUCmeM. Y yboMy Konmekcmi 0cooaugy yeazy
3ACNY208Y€ AHANIZ MAKUX ACNEKMIB, SIK CIMPYKMYypa adgoKamypu, eumozu 00 npoghecii aogoxama, npunyunu
He3aNeNHCHOCHE a080KAmypuU, a maxooic it ponv y 3axucmi npag epomadsn. Q02080peHHA: A080KamMypa €
OOHIEI0 3 KIIOYOBUX THCMUMYYIL NPAsosoi cucmemu, sKa 3a6e3nedye 3axucm npae i c60600 2pomaosiy,
cnpusie peanizayii cnpasediugocmi ma eepxogencmea npasa. B Yxpaiui incmumym adeoxamypu npouuios
3HauHy mpaucgopmayiio, Wo € YACMUHOK 3a2albH020 npoyecy pedhopmysants npaeosoi cucmemu. OOHax
015l NOBHOYIHHO20 PO3YMIHHA NEPCHEeKMUB U020 PO3GUMKY md NiOBUUEHHS epeKkmUusHOCmi HeoOXiOHO
36epHYmMUC 00 NOPIBHAILHO-NPABOBO20 AHANI3Y AO0BOKAMYPU Y KPAIHAX 3 PO3GUHEHUMU NPABOBUMU
cucmemamu, 30kpema 6 Anenii, Himeuuuni, @panyii ma [onvwi. [na Yrpainu, axa nepebysac ¢ npoyeci
€8POIHMESPAYITIHUX PeOpM, BANCIUBUM € BPAXYBAHHS 00CBI0Y POOOMU A0BOKAMIE Y €BPONEUCLKUX KDATHAX
Mma 1020 MONCAUBe 6NPOBAOICEHH 8 A0BOKAMCHKY OisnbHicmb. YKpaina, Ax i iHwi Oepicasu, mac ceoi
0c00IUB0CMI 8 A0BOKAMCHKIU OISLTLHOCHI, 00YMOBIEHT HAYIOHANLHUM 3AKOHOOABCMBOM, DiGHEM PO3GUMK)
demoxpamii, ocobaugocmaMu Cy008oi cucmemu ma OpeaHie Oepicagnoi enaou. s noxpaujeHws
NEepCneKmus po3eumKy iIHCIumymy adgoxkamypu 8 YKpaiuni eaxdciugo suguamu MidDcHapoOHi 0OKYMeHmu ma
00C8I0 THUWUX KPAIH.

Knrouosi cnosa: aosoxamcvka OisibHICMb, a08OKAmypa, ao8OKam, NPABOSUll CMAamyc ad8oKamd,
€8PONEUCHKE KPAinu, 3aXucm npas i c60000 A00UHU,; NPAB08A OONOMO2A.

IlocTanoBka mpodieMu Ta il AKTYAJBHICTD. MEHTOM y (OpMyBaHHI NPaBOBOi AEP)KaBH, 0COO-
3axucT mpaB i CBOOOA JIOJUHH € KIIOUOBHM elle- JMBO B YMOBaX BOEHHOTO CTaHy, OTOJIOIICHOIO B
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VYkpaini yepe3 pociiiceky arpecifo. BiiiHa
CTIPHYMHSE MAacOBI IOPYIICHHS MPaB TPOMasIH Ha
KUTTS, 3JI0POB’s, OCOOWCTY HEIOTOPKAHHICTb,
’KHUTIIO, BIIACHICTH Ta mpairo. He3Bakarouwm Ha Te,
II0 NTPAaBOBHH PEKUM BOEHHOTO CTaHy Iependadae
O0OMEKEHHS OKpEeMUX IpaB JIIOAWHY, IPaBo Ha mpa-
BOBY JIOTIOMOT'Y Ta 3aXHCT 3QJIMIIAETHCS HETOPYII-
HUM.

v IBOMY KOHTEKCT1 BENMYE3HA
BIJTOBIAAJIbHICT JIATa€ HAa 1HCTUTYT aJBOKATYpH,
SAKMA HE TINbKM pO3IIMPUB HAMNpsIMH  CBOE]
JiSUTBHOCTI B YMOBaxX BOEHHOTO CTaHy, a i OTpHMaB
BaroMi apryMeHTH ajsi 3alpOBaDKEHHS 3MiH Ta
MIATPYHTS AJISl MOJANBLIOTO PO3BUTKY. [Ipo Te, mo
pedopMa aZBOKATypu € MOTPiIOHO, MPOJAESMOHCT-
pyBano onurtyBaHHs Koamninii Peanimauiiinuii [la-
ket Pedopm (PIIP) (6mmsbko 94% ommranux

MEepeKoHaHi, mo pedopmMa  agBOKATypU €
HEOOXiZIHOIO 1 HaranpHOM). [lepioueproBumu
npobiemMaMu, SIKi  MOTPIOHO  BUPIIIHTH,  €:

JIeMOHOTIOMNI3aMlis CUCTEMH MPOQECiHHOTO PO3BUT-
Ky aJBOKaTiB, Oinbll Tpo30opi Ta eQeKTHBHI
JUCLUIUTIHAPHI TPOBA/KEHHS, BHPIIICHHS MPO-
0JieM Ta TOJOJIaHHS ICHYIOYHMX 3arpo3 y cdepi ai-
BOKATCHKOTO CaMOBPSIyBaHHsSI Yepe3 Iepe3aBaHTa-
xeHHs1 HarionanpHOT acomiarii ajBokaTiB YkpaiHu
(HAAY) Ta ymocKOHaJIeHHS MEXaHi3My [OITyCKY
no mpodecii anBokara Yepe3 3anpoBaKEHHS
YHI()IKOBaHOT'O aJBOKATCHKOTO iCIIUTY. 3arajiom e
ONUTYBaHHS MHiITBEPAWIO MO3UIII0 €BPONEHCHKOT
Kowmicii Ta mocniB G7 mpo HeoOXimHICTh pedopmMu
anBOKaTypu. BupimenHs npoOiieM aJBOKaTypu
MOKJTMBE JIMIIE IPU KOMIUIEKCHOMY ITiJIXO/Ii, K Ha
3aKOHOJ/IaBUOMY PiBHi, TaK i 4epe3 yJAOCKOHAIECHHS
CHCTEMH OpTaHiB a/IBOKATCHKOTO CAMOBPSITyBaHHS,
ixHpoi  miA3BiTHOCTI  (30KpeMa  (iHAHCOBOI),
KBami(iKaifHUX Ta JUCIUILTIHAPHUX IPOIIe-
ayp [1].

Kpim Ttoro, VkpaiHa sk KpaiHa-KaHAMZAT Ha
BcTyn 10 €EBponelicekoro Coro3y  aKkTHBHO
PO3LIMPIOE cHiBOpaLio 3 AepkaBamu-wieHaMu €C
y Oarateox cepax, mepeiimaroun iXHIN JOCBiI Ta
BIIPOBA/KYIOUH €BPOIEHCHKI CTaHOApTH 3aXHCTY
npas i cBoOox moauHu. Lle crocyeTses Takox yao-
CKOHAJICHHS IHCTUTYTY aJBOKATYPH.

AHnani3z pocaimkens i myOJikauiii 3 mpooJie-
MH. 3HAYUMICTh a/IBOKaTypu YKpaiHu Ta ii miciie B
HAI[IOHAJIbHIM TMPaBOBIH CHCTEMI JOCHIIKYBaIu

Taki aTopm gk H. bakasmoma, T. Bimpumk,
M. 3aBanpamii, 0. 3arymenna, E. Hamxadui,
B. Hikitenko, O. Koanb, A. Omiitauk, [I. CakyH,
JI. Tkauyk, €. Illkpebens Ta iH. JocmimkeHHS
aTBOKATCHKOI MPAaKTHUKXA B KpaiHax €C 3HaWIIIO
CBO€ BIJOOpaXEHHS Yy HAYKOBHX MpalsiX TaKuX
nocrigaukiB, sk C. baanypka, T. Bubunk, B. Crimormka,
JL Ocrarerko, M. Bacapa6, A.Illerrie, O.I1]epoarrok ta
K Beamek.  I[IpoGnemu  opraizariii  ajgBokatypu B
nepxaBax €poreiicbkoro Coro3y aHaizyBaiu Ta-
KOX H. bakasiHoBa, A. byn, C. Kyuepos,
O. Koznos, 1. JInuenko ta O. CBITOILKHM.

MeTo10 AOCTiIKEHHS € TOPIBHSUILHUM aHaui3
opraHizaliifHO-TIpaBOBUX 3acal (YHKIIOHYBaHHS
aZIBOKaTypH B TPOBITHMX KpaiHax €Bpomu Ta B
VYkpaini 3am1st 3’SICyBaHHS MOXIIMBOCTEH BIIPO-
BaJDKCHHS IMO3UTUBHOIO JIOCBiMY Mija 4ac pedopmy-
BaHHsI IHCTHTYTY HalliOHAJIBHOT aJBOKATYPH.

Buknaa ocHOBHOro martepianay Ho0c/igKeHHs.
OpranizanifHo-paBoBi 3acaau (YHKIIOHYBaHHS
aZIBOKaTypH B KOXKHIil KpaiHi 00yMOBIIEHi, B IepIIy
4epry, 0COOIMBOCTIMH iX MpaBoBux cuctem. L{omo
aHTJ10-aMEpUKaHChKOI MPaBOBOi ciM’i, TO TyT
TUSUIBHICTD aJIBOKATypu OOYMOBJIEHa CIEIU(IKOI0
cynoBoi cucremu. He nuBnsunce Ha Te, Mo ¢op-
MaJbHO B AHTIII BiZICYTHS BHMOTa HEOOXiTHOCTI
000B’S3KOBOI IOPUIWYHOI OCBITH JJsI TOTO, II00
MPAaKTUKYBaTH Yy SKOCTI aJBOKarta, mpodeciiiHiit
BiJIMOBIIaJIbHOCTI IOPHUCTIB B AHIUII NPUIIISAIOTH
yBary sk mpodeciifHi opraHizaimii, Tak i Jepx»aBHi
OpraHdM KpaiHHW, OCKIIbKM BOHH 3aIliKaBlICHI B
MiATPUMaHHI aBTOPUTETY, 3aKOHHOCTI B JiSTTHOCTI
Ta HAJIEKXHOTO PiBHS BUKOHAHHS CBOiX 00OB’S3KiB,
a TakoXX B HaJlaHHI NPABOBHX IIOCIYT HACEJICHHIO
KpaiHu opuctamu — npodecionanamu [2, c. 74].

SIK110 XK rOBOPUTH NPO ICTOPUYHI BUTOKH, TO
NosIBa aJBOKATypH B AHIJII MOB’s3aHa i3 3aKOHO-
naBuuM akToM kopoist Exyapmal B 1285 poni. B
aJBOKATChKii cucreMi AHIII QyHKUii agBokaTypu
PO3MEXKOBYIOTBCS. ~ MDK ~ JIBOMa  HalpsSMaMH:
JOISUTBHICTIO ~ COJICHUTOpPIB,  SIKI  3aiMaroThCA
MiATOTOBKOIO CHpaB 10 Cyxy, 30MparoTh OOKa3H,
NPaLIolOTh 31 CBiKaMH, TOTYIOTH NpOLECYyalbHi
JOKYMEHTH, BUKOHYIOTh HOTapiajbHi Iii Ta Hajaa-
I0Th  TPaBOBI  KOHCYyJNbTallii, Ta  poOOTOIO
OapucTepiB, sIKI MPEICTABIAIOTh CIpaBU Oe3roce-
peaHBO B Cyni,
MiJrOTOBCHI  coscuTopam [3].

BUKOPUCTOBYIOUH MaTepiaH,
Oprawnizaiiiine
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KEepIBHUIITBO OapucTepaMy 3IHCHIOIOTH CyIOBI
1HH, TOMI 5K 33 COJIICUTOpPaMH HarJsaae IOpHINIHE
TOBapuCTBO AHImi Ta VYensCy, 3acHOBaHE Ha
migctaBi  KopomiBcbkoi xaprii 1845 poky. Ixms
TSUTBHICTD ~ PETYTIOEThCS  «IHCTPYKITIEID — IIOH0
npodeciiHOi  TOBEMIHKA  COJIICUTOPIB»  Bif
1974 poky. [IlinrotoBka anBokaTiB B AHDII
BiOYyBa€ThCsI Ha OCHOBI 3aKOHY PO COJIICUTOPIB
1974 poky, 3akoHy TIPO CY/Y 1 FOPUIUYHI TOCITYTH
1990 poky, iHmIMX HOPMAaTHBHUX JOKYMEHTIB.
€auHUN TOKYyMEHT, KMl OM BH3HA4YaB TPaBOBUHN
cTaryc AHrnii  BiACYTHIH.
JisnbHICTH BPETYJIHOBAHO
napia-
MEHTCHKHUX aKTiB, YpSAOBUX MOCTaHOB TOIIO.

aJBOKaTypu, B
OBOTO  IHCTUTYTY

BEJIMKOIO KUIBKICTIO PI3HHX  XapTii,

Oco0aMBOCTI aABOKATCHKOI MisIbHOCTI B AHIIIT

nepury — 4epry,
MPaBOBOI CHCTEMH. 3 IIM OB’ s13aH1 3HAYHO IUPII

3YMOBJICHI, B 0COOJIUBOCTIMU
¢yHKUii agBOKaTypy B AHIJII B MOpIBHSAHHI 3
aJIBOKaTypaMu KpaiH KOHTHHEHTaJbHOi €Bponu. B
AHTIIIT criocTepiraeMo JyXe peTelbHHM MiAXia 10
MiArOTOBKH COJicUTOpiB. Jjs Toro, mo0 oTpuMaTu
ceptudikar Bl  IOPUAMYHOTO  TOBAPUCTBA,
MOTPIOHO JTOBECTH, IO KaHIMIAT BiAIMOBIJaE BCIM
BUMOTaM npodeciiiHoT MiArOTOBKH, SIKHi TOTpedye
mopiuHoro miaTBeppkeHHs. [llono B3aemuHM Mix

COJIICUTOPOM 1 KIIIEHTOM, TO KpiM HOPM IIpaBa, BO-

HU  PEryJIOIThCS KOJIEKCOM npodeciiHoi
etuku [4].
ABOKaTCBHKA JISUTBHICTD B KpaiHax

KOHTHHEHTaNbHOI €Bponu Mae CBOI0 creuugiky.
Jo npukiaxy, KOXHA JAepikaBa-wieH €Bpo-
neiicbkoro Coro3y Mae BJIaCHY CHCTEMY aJIBOKATy-
pH, fKa Jli€ BIAMOBIAHO 10 HAI[IOHAJIHLHOTO 3aKOHO-
JaBcTBa Ta MpaBoBHX akTiB €C, 30kpeMa 3arajabHoO-
ro KOJEKCY TMpaBWJ [UIi aJBOKaTiB  KpaiH
€pporneticekkoro  CriiBroBapucTBa.  HarionanbHi
NMpaBoBi HOpMH 3a0e€3Meuyl0Th rapaHTil HaJaHHS
MPaBOBOI JIOIIOMOTH aJIBOKaTaMu, TOOTO ocobamu,

SKi ~ MalTh  IOPHIUYHY  OCBITY, HPOHILIN
BIMOBIIHUK iciUT Ta 3700yMM  MpaBO Ha
31MCHEHHS aIBOKATCHKOI MiSJIBHOCTI.

Bumoru his} aJBOKATIB BU3HAYAIOTHCS

BHYTpPIIIHIM 3aKOHOJABCTBOM OKpEMHX KpaiH-
ynieHiB €C 1 MOXYTh CYTTEBO BIAPIZHATHCS MIX
coboro. Ha choroiHi oHUMHU 3 HaWPO3BUHEHIITHX
MOJIeJIeH aIBOKAaTypH BBaXKaroThCs Mojelli Bemukoi
Bpuranii, Himeuunnu Ta ®paHiii, siki xapakrepu-

3YIOTBCSA UITKOIO OpPTraHi3alifHOI0 CTPYKTYpOIO,
€IMHAMH OpTraHaMH CaMOBPSIYBaHHS, MOTYXHUM
NpPaBOBHUM  DPETyJIOBaHHAM  Ta  TapaHTIsIMU
Jep>KaBHOI M ATPUMKH aIBOKATCHKOI TisTLHOCTI.

Taxk, agBokatypa Himeuunnn npoiinnia ocobmu-
BUH IIUISIX PO3BUTKY, OCKIJIBKU LIE€ B CEpeIHbOBIYUI
3aKOHOJABCTBA HIMEIBKHX KHA3IBCTB 1 TpadcTs
MICTHJIM HOPMH, WO PETYJIIOBAIM JisUTbHICTD
anBokaTiB. OCHOBYy  Cy4acHOrO0  MpPaBOBOTO
peryiaioBaHHA  aJBOKAaTCbKOi  JISUTBHOCTI B
Himeuunni craHoBuTh DenepanbHe IMONOKEHHS
npo anBokatypy 1959 poky, ske 3a0esmneuye
BceOiYHE PEryIIOBaHHS aJBOKATCHKOI JiSUTBHOCTI.
[Momo (hiHaHCOBHMX ACIEKTIB, B3aEMOIisS a{BOKATIB
3 KJII€HTaMHu BperyiaboBaHa DenepalbHUM TIOJO-
JKEHHSIM TIpO  OIUIaTy TIOCHYr aJBOKATiB BiA
1957 poky.

Cucrema ansokaTypu B HiMeuuuHi mnoemnye
JIepKaBHUI
MIHICTEPCTBA FOCTHUIIT Ta BHIIUX 3EMEIbHUX CYIIB

KOHTPOJIb 3 OOKy 3eMelbHOTOo

i3 caMOBpSAHUMH  (QYHKIISIMH  aJIBOKaTCBKUX
00’eTHaHb, TAaKUX SIK TaJlaTH, MPaBIiHHI, TPE3UTis
Ta 3arajabHi 300pu [5, ¢. 172]. YupasiiHHS aaBoka-
TaMH Ha HaIllOHAILHOMY PiBHI 3/1iHCHIOETHCS Yepe3
OdenepasibHy mNajaty ajaBokaTiB. Buimuii opran
KoJsierii aJBOKAaTiB MpPEICTaBICHUN 3arallHUMH
300pamMu, sIKi CKIIMKAThCA 32 1HIIIaTHBOIO TOJIOBU
kosierii a0o 3a BHMMOrol HE MEHLIE JAECATH
BIJICOTKIB aJIBOKATIB-YJICHIB.

Bapto 3a3nauntn, mo B Himewyumni mpodecis
a/IBOKaTa € YaCTUHOIO €IMHOI CUCTEMH NPaBOCY s
1 HE BIJIOKpeMIIOEThCS Bin Tmpodeciii cymmuis,
IPOKypOpiB 1 HOTapiycis [6].

Ansokatypa B Himeuuwni wmae
BiIMIHHUX pHC, Ha $KI BIUIMBAIOTh IIPaBOBI
Tpaauiii kpainy, ii ¢pemepanbHuil yeTpii i cucrema
nuBUIBHOTO TpaBa. OcoONMMBOCTAMH aJBOKATCHKOT
misapHOCcTl B HiMeuuwmHl € Tak 3BaHa cHCTEMa
noABiiiHo1 ropuanuHoi npodecii. Ha BinmmiHy Bin
KpaiH 3arajpHOro mpasa, HimeuunHa He poOHUTH
pi3HHLI MDK CONiCMTOpaMH Ta OapucTepaMHu.
HaromicTh [OpHUCTH MOXYTh BHKOHYBaTH SIK
KOHCYJIbTaTHBHI, TaK 1 MpeIcTaBHULBKI QYyHKLII B
cynax. Ilpore B ®@enepanbHOMy KOHCTHTYLIHHOMY
Cyal MOXYyTh BHCTYNATH JIAIIE CIEHiaIbHO

KIJIBKA

akpenuToBaHi topuctu. llle omHier0 0COOIUBICTIO
azBokaTypu B HiMeuunHi € 000B’SI3KOBE YJICHCTBO
B acoliaiisax aaBOKaTiB. AJBOKaTH MarOTh OYTH
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YIEHAMHU PerioHaNbHOI acorliarii ajBOKaTiB y Me-
’Kax IOPUCHMKINI, ¢ BOHM MArOTh JO3BLT Ha IpaK-
TUKY. Acormiamis agBOKaTiB 3AIHCHIOE HArjsa 3a
MTOBEIIHKOIO aJBOKATIB 1 3a0e3redye TOTpUMaHHSI
npodeciiinoi etmku. Ha nmismpHICTH amBOKaTypu
BIUIMBa€ (elepanbHa OpraHi3aiis MpaBoOBOi CHCTe-
mu. Tak, cyzoBa cucrema HimeuunHu cTpykTypo-
BaHa Ha (enepalbHOMY Ta PEriOHATBHOMY PiBHAX.
AZBOKaTH MOBHMHHI afanTyBaTHCA IO Pi3HHX MpO-
LeCyallbHUX BHMOT Ha KOXXKHOMY PiBHI CyIiB
(MicueBi Ta perioHaNbHI CyJOH, BHII peTiOHANbHI
cyau, penepansHi cyau, Hanpuknan, Oexepanbauit
KOHCTUTYIIMHUN CyH, MPO SIKUH yKe WIUIocs BU-
me). Ha ocobnmBicTh HIMENBKOT aaBOKaTypu
BIUIMBA€ 1 HIMEIbKa PETEeNbHICTh, TaK IO CYAOBOTO
3aciJlaHHs aJBOKATU IMOBUHHI MUCHMOBO I'PYHTOBHO
BUKJIACTU CBOI apryMEHTH, YCHIi JIOBEJICHHS HE TakKi
MOLIMPEH] 1 BAXKJIUBI y TIOPIBHSIHHI 13 CHCTEMOIO 3a-
rajJbHOTO TpaBa, a CyAOBI MPOLECH, SK TPaBHUIIO,

CTHCIII.
Bbarato IOPHCTIB y Himeuunni €
creriaai3oBaHUMU IOpUCTaMU, K1 MAaroTh

ceptudikatu B Takux cdepax, sK ciMeiiHe mpaBo,
TpyoBe mpaBo abo iHTENEKTyallbHa BIIACHICTb.
Creniamizartiis 4acTo IIO3HA4YaeThHC B IXHIX Ha3Bax.
Lle 3abe3medye BHCOKI CTaHAAPTH EKCIEPTH3U B
KOHKpeTHHX c¢epax. ['OoHOopapum aaBOKaTiB Yy
HimewunHi peryaroroThcsi 3aKOHOM PO BUHATOpO-
ny topuctiB (Rechtsanwalt vergilitungs gesetz,
RVQ), sxuii nepenbayae craHgapTH30BaHi CTPYK-
TypHY TOHOpAapiB Ha OCHOBI BapToCTi criopy. Kowmicii
Ha BHIIAJIOK Hemepen0aueHnx OOCTaBUH 3a3BHYAi
3a00pOHEHI, X04Ya 3a TEBHUX OOCTaBHH iCHYIOTh
BUHSATKH.

HimewyunHa Mae HafiliHy cucTeMy MpaBoBOi JI0-
MIOMOTH, 1100 TapaHTyBaTH, IO OCOOW 3 HHU3BKHM
J0X0A0M MOXYTb OTPUMATH IOPUIWYHE NpPEACTaB-
HUITBO Ta KoOHCynbTanii. FOpuctu wacro 3amyya-
IOTBCS 10 Mefiamii Ta apOiTpaxy SK aJbTepHATHUB-
HUX METOJIiB BupimeHHs cropiB. Cynu iHoni 3a-
oxouytoTb ABC, 11100 3MEHIIUTH KiIBKICTh CIIPaB.

Himenpki ropucTy NOBUHHI TOTPUMYBATHUCS CY-
BOpMX €THYHHUX MpPaBWI, TaKuX SIK 30epeKeHHS
KOH(]1IeHIIHHOCTI, YHUKHEHHS KOHQITIKTY
iHTepeciB 1 3a0e3MeYeHHs He3aJSKHOCTI Bijl BILIU-
BY TpeTix cTopiH. [lopymeHas npodeciiiHoi eTHKH
MOJKE TPHU3BECTH JIO 3HAYHHUX IOKapaHb, y TOMY
YHCIIl 710 T1030aBJICHHS ITPaBa.

AnBokatypa y ®@paHIlii TakoX Bimirpae BaxIn-
By pONb Yy CHCTeMi MpPaBOCYIAs, ii MisUTBHICTH
pernamenTyerbcss OCHOBHUM 3aKOHOM TIPO CTaTycC
agBokaris. Ha mymxy O.J1. CesTorpkoro, npodecis
angBokara y ®panmii Mae oco0irmBOCTI cBOro (hop-
MyBaHHsJ, TIOB’s3aHi i3 JjibepamismMoM  Ta
HezanexHicTio. CaMOBpsIyBaHHs, HE3aleXKHICTh 1
3aXUIICHICTh aJBOKATIB 3a0e3MeuyeTbcss B Il
KpaiHi  MOXIIMBICTIO  aJIBOKaTiB  JiITH B
CIeIiaJIbHUX OpraHizalifiHux (opMax, 3aXUIICHUX
3aKOHOM Ta BiJIOKPEMJICHHX BiJl JIePKaBHUX CTPYK-
Typ [7, c. 8].

Jns  orpumanHs mpaBa Ha
Opanmii
IPOMAJISTHCTBO IIi€i KpaiHu a00 Oy/b-SIKOT IepIKaBH-

a/IBOKaTCHbKY
IUSUIBHICTE Y HEOOXI1THO MaTH
yiieHa €Bpornelicbkoro Coro3y 3a yMOBU B3a€EMHOTO
BU3HAHHA JTUTUIOMIB TPO BUIIY IOPHINYHY OCBITY.
[HO3eMIIl TIOBMHHI MPOWTH CIHELialbHy IMEPEeBIpKY
Ta BiAMOBIIATH IEBHUM KPUTEPIsM.

OpHuUM 13 KJIIOYOBHX HAmNpsIMKIB  poOOTH
afBokariB y @panmii € HamaHHsA 0e€30IUIaTHOL
npaBoBoi jgonomoru. Il{opoky B Ilaprxki monan
27 tucsd oci® OTpUMYIOTh IOpUAMYHI KOHCYIbTALT
0E3KOIITOBHO.

Ansokatypa y @DpaHiii Mae yHIKalbHI PHCH,
chopMoBaHI B Tepmly dUepry IIiJ] BIUIMBOM ii
[UBITHHO-TIPABOBOI  TPaJHIlii, MEHTPATiI30BaHOIO
JIEP’)KaBHOKO CTPYKTYpOIO Ta JOBIOIO IPABOBOIO
icropiero. Och AedKi 3 HaWOULIBII MOMITHHX 0CO0-
JTUBOCTEH: (PpaHITy3bKi IOPHUCTH, BIIOMI SK avocats,
BUKOHYIOTh (YHKIIii, SKi B 1HIIAX FOPUCIUKIIAX
MOXYTh OyTH TIOJIIEHI MiX COJlicHTOpamMH Ta 0a-
puctepamu. BoHM HamawTh SIK  HOPUANYHI
KOHCYJIbTaIii, Tak i 3a0e3rmedyloTh NpeCTaBHHMII-
TBO B cyi. [IpoTe € meBHa crnemiarnmizaiis, Hampuk-
Jaja, 1e CIeliani3oBaHi FOPUCTH, SKi MPeICTaBIIs-
I0Th KITIEHTIB BUKIIOYHO Tiepen] JleprkaBHOIO paioro
(amminictpatuBHe mpaBo) 1 Kacauiitnum cynom
(Bmma  iHcraHmisz). Ak 1 B Himeuuwsi,
000B’I3KOBUM € WIEHCTBO B acollialisx aJBOKaTiB.
AnBokatd MaroTb OyTHM WiIE€HAMH pPeriOHAIBHOI
Acouianii afBoOKaTiB, sika KOHTPOMIOE Mpodeciiny
NOBEiHKY, Oe3nepepBHy OCBITY Ta eTUKy. Barreau
de Paris € HalOUIBIIUM 1 HAWBIUIMBOBILIUM aJ(BO-
KaTChbkuM 00’eqHanHsM y ®panmii. [TomiOHo 10
Himeuunnu, ¢QpaHiy3pka IOpHIMYHA T[PAKTHKA
HaroJIONIYE Ha BOXKJIMBOCTI IMMCHMOBUX TOJaHb. | B
UBUILHUX, 1 B KPUMIHAJIBHUX CIIPaBaX BHUCHOBKH
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(TMCBEMOBI 3asBH) BiAIrpalOTh HMEHTPAIBbHY POJIb y
MpPEeICTaBICHHI apryMeHTiB. YCHHM apryMeHTam
MIPUIITISIETECA MEHIIE YBarv, HK y CHCTeMax 3a-
TaJIbHOTO TPaBa, X04a BOHU 3aJIHMINAIOTHCS BaXKIIH-
BUMH B TII€BHHX THIIAX CIIyXaHb, OCOOJHBO B
KpUMiHAIBbHUX NPOLIEcax.

Tak sk cymoBa cucrema @panmii €
BY3bKOCIICIIaJli30BaHOI0, TO 1 FOPUCTH TOBWHHI
ajantyBaTHCs JO TPOLEAYpP PI3HUX  CYIiB:
HuBinpHi cymu [uist OUTBIIOCTI IMBUTLHUX CIIPaB.
AMIHICTpaTUBHI CYIH JUISI CIIOPIB, 110 CTOCYIOTHCS
my0Ii9HOTO Kpuminaneni  cymu s
MPOCTYIIKIB 1 JUIS OUIBII BaXKKUX 3JIOUUHIB, Y SKUX

mpasa.

Oepe ydacTh cyn npucsokaux. CrenianizoBaHi cyau
BKJIFOYAIOTh T'OCIIOAPCHKI CYAM Ta CyaH 3 TPYIO-
BUX CIIpaB. AZIBOKaTypa y KPHUMiHAIBHUX CIIpaBax
BIJIPI3HAETHCS aKTUBHOIO POJLIIO MPOKypopa (aep-
KaBHOTO OOBHWHYBaya), SKUil Oepe yd4acTb Yy
pO3CIilyBaHHI Ta TpeAcTaBieHHI cmpaB. [lim dac
JIOCYIOBOTO PO3CIiyBaHHS aJBOKATH 4YacTo 0e3-
MOCEPEHBO CIUIKYIOTBCS 31 CIITYUM  CYAJICHO.
mo Mg dYac
(dpaHily3bki aJlBOKaTH KOPUCTYIOTbCS 3HAUYHUM

Baxnuso, CYIIOBHUX  PO3IJISIIB
IMyHITETOM 3a 3asBH, 3pOOJICHI MiJ Yac 3axHCTy
cBOiX KiieHTiB. Lle m03BoIIsIE 3a0e3MeUnTr CHIIBHE,
Oe3mepenikoiHe MPEJCTABHUIITBO B paMKax eTHY-
HUX KOPJIOHIB.

T'oHOpapy anBOKATIB 3a3BHUYall y3TO/KYHOTHCS
MDK aIBOKaTOM 1 KJIIEHTOM, ajie IIOBMHHI
BiJIMTOBITaTH TPUHIUITY PO3YMHOCTI. Y JESIKUX BH-
nmajkax TOHOpPapH  MOXYTh  3alie)KaTH  Bij
IHCTPYKIIif, BCTAHOBJIIGHUX ACOIIialli€l0 aJBOKATIB.
I six 3a3HayUanoch yxe Buile, y Opaniii ropuandna
JIOTIOMOTa JIOCTYITHA IS BCiX KITI€HTIB, HaBIiTh THX,
SIKi HE MOXKYTbh JTO3BOJIUTH COO1 MPEICTABHHUIITBO.

AnBokatypa y @pannmii B3aeMomie 3 IHITUMH
IOPUIMYHUMH TPO(DECisIMHA, TAKUMH SIK HOTapiycCH,
SKi BeIyTh omeparii 3 MaiHOM, 3acBiT4yIOTh
3alloOBITH Ta CiMEHHI yroiu; IOpPUOWYHI paTHHUKH,
Kl HAJAIOTh IOPHIUYHI KOHCYJIbTalii, aje He
MPEACTaBISIIOTh KII€EHTIB y CyAl (Xouya MpOTIroM
OCTaHHIX NECATHIITh LS PIi3HUI po3Mumiacs). Y
Cylax y ChpaBax IMpo TsDKKI 3JI0YHMHH, SKI PO3TIIs-
JaoTh SK npodeciiiHl cynai, Tak 1 NPHCHKHUX
3aciJiaTeliB, BijJl aJBOKATIB BUMAra€ThCs MMPUCTOCO-
BYBAaTH apryMEeHTH JIO0 3MiIIaHOl ayJauTopii. AnBo-
KaTh IOBUHHI JOTPUMYBATHCS CYBOPHX ETHYHHX
KOJIEKCIB,

BCTAHOBJICHUX, HaroJiouryro4uu Ha

KOH(ITCHIIMHOCTI  KJI€HTa, HE3aJICKHOCTI  Ta
YHUKHEHHI KOH(DITIKTIB.

®paHIly3pKi IOPUCTA BCE YacTillle BHKOPHUCTO-
BYIOTh MeJiaIifo Ta apbiTpak, 0COOIMBO B CIIpaBax
KOMEPIIHHOTO Ta CIMEHHOTO MpaBa, OCKLIBKH CyIU
3a0xouytoTh ABC, 1m00 3MEHIIUTH KiJIbKICTh
cripaB. AZBOKaLlisl yacTo nepeadaydae po3risa poi
CYIJIiB y TIIyMa4yeHHi 3aKOHY, OCKIIbKU (paHITy3bKi
CyIH, OCOONHMBO aAMIiHICTPAaTHBHI CYAH, MOXYTb
3aliMaTy TO3UIiI0 HOBATOPiB Y TICBHUX BUIIAIKaX.

Y naHOMy JIOCIIDKEHHI BapTO JUIS MOPiBHIHHS
TAKO’)K  3BEpHYTH yBary Ha  Oprasizaumiio
aJIBOKATChKOi  JisUIbHOCTI B KpaiHax CximHoi
€pporu, 30kpema, y llomemii. Ha Bigminy Bin
Ykpainuy,
PecniyOmiku Ilosbilia HE MICTHTH 3TajKd  IIPoO

OCHOBHOTO  3aKOHY Koncrutyis
anBokaTypy. JisJbHICTE TOJBCHKOI aIBOKATypH
perymoetbesi 3akoHoM «[IpaBo mpo amBokarypy»,
npuitasTaM y 1922 poui. ITicns Beryny [Honbmii 1o
€pporeiicbkoro Cor3y 10 HBOTO 3aKOHY OyJH
BHECEHI 3MiHHM, CHOpPSIMOBaHI Ha ajanTaiiio 0
eBporelicbkux cranaaptiB. Y Ilonbmii icropudHo
CKJIajacs CHCTeMa, 3a SIKOI MpaBoOBYy JOMOMOTY Ha-
JIAIOTh JIBI OKpeMi opuan4Hi mpodecii: aaBoKaTh
Ta MPaBOBi PaJHUKH, KOXKHA 3 SIKMX Ma€ CBOIO cde-
py aisuieHOCTI. OKpiM mux IBoX mpodecii, ropu-
JIUYHY JIOTIOMOTY B OOMEXKEHOMY 00Cs31 MOXYTh
HajaBaTH 0coOM 3 BHILIOK IOPUIUYHOIO OCBITOIO
(s1x cy0’€KTH TOCHOIAPCHKOI TisSUTBHOCTI), 8 TaKOX
1HO3EMHI FOPUCTH.

JisIpHICTE agBOKATIB 1 MPaBOBUX PaJHUKIB
PETYIIOETHCS  BiJIMOBITHUMHU 3akoH
«IIpaBo mpo agBokaTypy» Bix 26 TpaBHsa 1982 poky
1 3aKoH PO MNPaBOBUX PAAHMKIB BiJ O JIMIHS
1982 poxy. s oTpuMaHHs TipaBa Ha mpodeciiHy
TSUTBHICTE afBoKaTta abo MpaBOBOTO paJlHUKA KaH-
UIAT Ma€ BIAMOBIIATH KiTBKOM KPHUTEPisM: MaTh
0e3moraHHy pernyTamilo Ta MiATBEPAUTH CBOEIO TO-
MEPEeTHHOI  TOBEIIHKOK  BiAMOBITAIBHICTh 1
3IaTHICTh BHUKOHYBaTH mpodeciiini 000B’s3KH,
MIOBHICTIO BOJIOJITH TPOMAaJSHCHKHMH MPaBaMH,
OyTH Aie3naTHAM, 3100yTH BUILY IOPUAUYHY OCBITY
B llompmii 31 crymeHem warictpa abo wmatu
iHo3eMHuil nuruioM, Bu3HaHui y [lonbmii. Takox
KaHJUJaT MOBUHEH NMPONTH arulikaiito (BiAMOBIIHO

3aKOHaMM:

no mpodecii ajgBokaTa 4M TPABOBOTO PaJHHKA) i
CKJIACTH BiOBiAHMIA icriut [8].
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Takum 4uHOM, B KpaiHax €Bpomu JOCTYH 10O
CIPaBeIIMBOTO CYAOYMHCTBA Ta 3aXMUCT IpPaB I'Po-
MaJsH AOIOMAaralTh 3a0€3NEeYUTH 5K IOCKOHAJe
3aKOHOJIABCTBO, Tak 1 mpodeciitHi cTanmapTtH, ¢a-
XOBa OCBiTa Ta MmATpUMKA  MpodeciiHuX
opramizamii. Bce wme cyTTeBo BmIMBaE Ha
MiABUIICHHS  SKOCTI MPaBOBOi  JIOIOMOTH B
€BPOIEHUCHKUX KpaiHaX.

3araloM BHCOKa SIKICTh MpPaBOBOi JOHIOMOTH
aJBOKaTiB y KpaiHax €BpomM 3aJeKUTh BiJ
pi3HOMaHITHUX (aKTOpiB, y T. 4. 3aKOHOAABYOI Oa-
31, IpOQeCciiHUX CTAaHJAPTIB, OCBITH Ta MiATPUMKH
npodeciiinux opranizaniii. L{i enementn momoma-
raroTh 3a0€3MEeYUTH JOCTYI 0 CIPaBEATUBOTO CY-
JOYMHCTBA Ta 3aXWCT mpaB rpomajsH. [IpuHiun
HEBTPYYaHHS JIepKaBH y AiSUTBHICTH aJIBOKATIB €
OJHHUM 13 KIIOYOBUX MPHHIUIIB, M0 PEryJIIOI0Th
a/IBOKaTCHKY AISUTBHICTH Yy €BPOMNEHCHKUX KpaiHax.
Bin 3a0e3medye He3alNeKHICTb aIBOKATiB Y
BUKOHaHHI npodeciiinnx 060B’s3kiB [9, c. 43].

XapakTepu3yrounl B3a€MOBITHOCHHU JIEPXKABH
Ta aJBOKAaTypu B YKpaiHi, MOKHA 3a3HAYUTH, ILO
a/IBOKaTypa Ma€ CTaTyC He3aJIe)KHOTO CaMOBPSITHO-
r0 MPaBO3aXMCHOTO I1HCTUTYTY, SKOMY JeprKaBa
JIOBIpsi€ BOXKJIUBY POJIb Y 3aXMCTIi MPaB 1 3aKOHHUX
iHTepeciB TpOMaJsiH, a TakoXK Yy 3a0e3ledyeHHi
CYCIITPHUX iHTEpeciB. HeszamexHicTh alBOKaTypHu
BiJl Iep>KaBU IOBHHHA 3AJIMIIATUCS OCHOBOIIOJIOXK-
HUM TIPUHIMAIOM ii JisSUTBHOCTI Ta HEOOXiITHOIO
YMOBOIO €()€KTUBHOTO 3aXUCTy MPaB JIIOJUHH.

B imeani nmepkaBa i ajgBoKarypa MOBHHHI ITpa-
IIOBATH SIK MApTHEPH, 00’ €THAHI CIUTFHOIO METOI0
— 3a0e3MnedeHHsIM JIOTPUMaHHS 1paB i cBOOO Tpo-
MaJIsiH, IO € OJHIEI0 3 KIIFOYOBUX (PYHKIIN Iepika-
BH, 3akpiuieHorw B cT.3  Koucrurymii
Vkpainu [10]. IIpote anamisyroum cyyacHHH CTaH
a/IBOKaTCHKOTO CaMOBPsAYBaHHA B YKpaiHi, BapTo
3ayBaXKHTH, MO0 0€3 Ji€BUX 3amo0iXKHHUKIB 1 KOH-
TPOJIO 31 CTOPOHH TPOMAJICHKOCTI, HACTIIKOM MO-
xe OyJie MOpOKeHHS! HOBUX KOPYNLIHHUX PU3HKIB
Ta TIOKPHBAaHHS  aJBOKATCHKOI)  CILIBHOTOO
HETNPaBOMIPHUX 3 TOYKHM 30pYy CHIJIbBHUX MpaB Ta
iHTepeciB, BUMHKIB 1 MOBEMIHKH, HE HAJAIOYH M
myOJIiYHOT OIIIHKM 1 HE CIOHYKAalOYd 10 BHIIPAB-
neHHs (BIAMOBIJIA€ MPUCITIB 10 «BOPOH BOPOHY OKO
He BUKII0E»). [IpobiieMa epeKTUBHOCTI MisIbHOCTI
aJIBOKaTypH, SIK MPABO3aXHCHOTO IHCTHTYTY 1 4ac-
THHHM MIPABOBOi CUCTEMH JIEPIKABU, MOXKE OYTH KOH-

KpeTH30BaHa SIK MpoOJieMa BUSBJICHHS ONTHUMAIIb-
HHUX MEXK, Kl IOJISITal0Th MK HEOOXIIHICTIO 3a0€3-
MEYUTH KOHCTUTYLIHHO 3aKpIIJICHHHA JeprKaBHO
3HAYYIUI XapaKTep MisIBHOCTI alBOKATypH, 3 OJI-
HOTO OOKY, 1 BUMOTOIO HE3aJIEKHOCTI aIBOKaTypH
BiJl JepKaBH, 3 JPYroro, mo 3abe3MeuuTh Ji€BUN
3aXUCT TpaB TPOMAASIH Ta FOPUIUYHUX OCIO Bif
aJMiHICTPAaTHBHOTO CBaBLILI. [acturyT
BITYM3HSIHOI aJIBOKATYpH, 5IKA MEPESIKUBAE CBOE CTa-
HOBJICHHS SIK HE3aJICKHOTO 1HCTUTYTY I'POMAaJISTHCh-
KOTO CYyCITiIbCTBA B YMOBaX BHYTPILIHBOT 00pOTHOU
Ta IPOTHCTOSHHS.

ApnanTaiiss TIpaBOBUX OCHOB  HpodeciitHol
IisIbHOCTI anBokatiB Aurmii, Himeuunnu, @paniii
ta [lompmi g0 yKpaiHCBKMX YMOB BHMAarae
pedopmyBaHHs HaIllOHAJILHOTO
3aKkoHOJaBcTBa. llel mpouec Mae cnupaTucs Ha

CYTTEBOTO

BITYM3HSIHI HAYKOBI JOCHIJKCHHS, CIIPSIMOBaHI Ha
BU3HAYCHHS HaWKpalllUX CTaHAAPTIB aJIBOKATCHKOI
JisUTbHOCTI, Mo 3a0e3nedaTh HEYNEPeKEeHICTh 1
HE3JIeKHICTh aJIBOKATIB y 3aXUCTi mpaBs, cBOOOT i
3aKOHHHX 1HTEPECIB TPOMAJISH.

[MpoananizoBaHmii TOCBiJ €BPOIEHCHKUX KpaiH
CIIOHYKa€ HAac J0 PO3AYMIB MPO MOXKIIHUBI NUISIXU
MOJANIBIIOT0 PO3BUTKY IHCTUTYTY aJBOKaTypHd B
VYxkpaini. B konTekcti npoekty Crparerii po3BUTKY
CHCTEMH MPaBOCYJs Ta KOHCTUTYLIHHOTO Cyno-
yuHCTBa 70 2029 poky, mo nepeadadae KOMILUIEKC-
He pedopMyBaHHS YNpPaBIiHHA  aJBOKATYpOIO
3TiJHO 3 €BPOIEHCHKUMHU CTaHAAPTAMH, BaXKJIMBUM
€ mpuBeleHHA 3akoHy Ykpainu «lIpo amBokatypy
Ta aJBOKATCHKY MiSUTBHICTHY» Y BiIIOBIIHICTH IO
Koncrutynii YkpaiHu Ta YMHHUX €BPONEHCHKUX
CTaHJapTIB Ta BU3HAYEHHS TMPABOBHUX
IHCTPYMEHTIB (hyHKITIOHYBaHHS
JTOCKOHAJIOI CHUCTEMH OpraHi3amii Ta YIpaBIiHHS
aJIBOKaTypolo, 110 BiAMOBiIA€ MM CTaHIapTaM Ta
HaMKpaIyM MpaKTHKaM.

[IpiopuTeTHUM Yy LIBOMY HampsMKy € 3a0e3re-
4YeHHS (YHKUIOHAJIBHOI JOCKOHAJIOCTI CHCTEMH
opramizamii 1 ymOpaBiiHHS aJBOKaTypor, IO
BIJIMIOBiZIa€ €BPONEHCHKUM CTaHAAPTaM, IIPO30POTO
MOPSIIKY AOCTYIY A0 aJBOKATCBhKOI IiSUIBHOCTI, BU-
COKOTO piBHSl JOTPUMaHHA €THKH Ta MpodeciiHoi
MOBEIIHKK  aJBOKATIiB, BHCOKOI €(EKTHUBHOCTI

qiTKE
3a0e3neueHHs

MEXaHI3MIB 3aXHCTy IpaB aJBOKATIB Ta TNPHUTAT-
HEHHS I1X 10 JUCIMILIIHAPHOI BIAMOBIAAIBLHOCTI,
000B’s3Ky  0OpaHHS

CBO€YACHOT'O BUKOHaHHA
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YJICHIB Bumoi pamm HPaBOCY IS Ta
KpamigikamiitHo-qucuIuriHapHoT KoMicii
npokypopis [11].

be3 BaroMmx TIepeTBOpEHb B HaIIOHAILHIH
aJIBOKAaTypi BEpXOBEHCTBO IpaBa B HAIIH JeprkaBi
Tak i He Oyne AOCSHKHUM. BapTo Takok 3ayBa)KHTH,
IO 3al03WYeHHS JTOCBiAY MPOBITHUX KpaiH MO0
oprasizailii JisUTbHOCTI aJIBOKATypH HE 3aBXKIU M€
MO3UTUBHI Hacmigku. Tak, 1O NpUKIany, sK 3a3Ha-
4aJioch BWINE, IS 3aXiJHUX JCMOKpATid ILJIKOM
BUIIPABJIaHUM € ICHyBaHHS OJHI€l acoriarii
aJBOKATIB, WICHCTBO B AKi 00OB’S3KOBE IS BCIX.
[Ipore cnpobOu 3ampoBagWTH TaKy MOJACHb B
VYkpaiHi Mayii cBOI HETaTHBHI HACIIIKH, OB’ s3aHi
HacamIepes i3 MPOCyBaHHSM IHTEPECiB BIUTMBOBUX
Ha TOW 4Yac B IOPUIUMYHUX KOJIAX JIFOACH.
BinmorigHo 10 3aKOHY IO aJBOKATypy rosioBa Pa-
v agBokatiB Ykpainu (PAY) € BomHOYAC ronoBoio
HamionaneHoi  acorfiamii  agBokaTiB  YKpaiHu
(HAAY). Ile npusBeno mo Toro, mo I JBi
iHCTUTYIII, a Takox Bwuma kamidikariiiHo-
ovcuuIlinapHa  kowmicist aaBokatypu (BKIIKA)
¢dakTHuHO 00’ €aHamMcs, a Bcto Biany 3 2012 poky
CKOHLICHTPOBAaHO y pYyKax OKpeMoi TpymH ocio.
MoskHa TOTOIUTHCH 3 JAYMKOIO (haxiBI[iB, IO pe-
(dopma anBOKaTypu HEMOKJIMBa O€3 HaJaHHS aJ(BO-
KaTaM ITpaBa BUOOPY, WICHAMH SKOi acoliallii BOHU
MOXyTh OyTH. IcCHyBaHHS OaraThox acomiariii 3a-
0e3MeunTh 3/I0pOBY KOHKYPEHIII0 MK HUMH 3a
KO’KHOTO aJIBOKaTa IUIIXOM HaJaHHS SKICHUX I10-
cyr (CTaXyBaHHS, aKTyallbHI HaBYallbHI KypCH),
3aXUCTy  IXHIX npodeciiiHux  TpaB Ta
inrepecis [12].

AnBoKaTchke cepenoBuie jao0pe po3yMmie, 1o
3MiHM TOTpiOHI, B TepHry depry, came B
MOJKIIUBOCTI JOCTYITy IO aJBOKATChKOi mpodecii.
BunpaButu curyanmito, 10 CKJIAmacs, MOXe
myOJIiYHICTB, JOCTYITHICTD i [JIACHICTb.
HaiicipuaTnuBimIol0 MEPCIEeKTUBOI0 Y  LbOMY
BiJTHOIIEHHI CTaB OW €IMHWHN MiAXiA 10 3700yTTs
cTaTycy aaBOKaTa, SKUH 3MOXe 3 5CyBaTH SK
npodeciiiHy KOMIETEHTHICTb, TaK 1 JOOPOYECHICTD
Kanaugatis. [lpy 1mpoMy BaXJIMBO TakKoX, LI00
a/IBOKATCHKi iICIUTH TPAHCIIOBAJIOCS OHJIANH.

[IpakTka TmOKa3ye, MO HE3AIEKHI AJTBOKATH
HEOJJTHOPa30BO IMMIJJIABAINCS THCKY 31 CTOPOHH
KEpIBHHIITBA aJBOKATYpH 4Yepe3 JUCIMILTIHAPHI
MoHoronist  Ha

IIPpOBaPKCHHS. HaBYaHHsI Ta

MiABUIICHHS KBamiikamii aaBokariB y Bmmriit
IIKOJII aJBOKATypH TaKOXK IIOTaHO BIUIMBa€E Ha
e(heKTUBHICTh aIBOKATCHKOI AisTbHOCTI. DopMaTh-
HAM TiAXoAoM A0 TpodecifHOTO 3pPOCTaHHS
aJIBOKATIB, TMOPYIIYETbCA OIMH 13 MIDKHAPOIHUX
MIPHUHIIUIIB JiSUTBHOCTI 8J[BOKATIB.

BucnoBku. B pesynapraTi  HOpiBHSUIBHO-
MPaBOBOTO aHai3y OyJio 3’5ICOBAHO, 1110 JiSUIbHICTh
aZBOKaTIB y 3apyOiKHHMX KpaiHax peryitoeTbes
Pi3HOMaHITHUMH HOPMAaTHUBHO-TIPABOBUMU aKTAMH,
SIKi OXOILTIOIOTH KOHCTUTYIIIHUI Ta 3aKOHOAaBUNH
piBHI, MiA3aKOHHI HOPMATHUBHI aKTH, a TaKOX
CynoBi mpeneneHTd. Lle peryiroBaHHsS MOXe MaTH
SK HaJHAI[lOHAJIBHUN, TaK 1 HaI[IOHAJBHUHA Xapak-
tep. CydacHWid eTam PpO3BUTKY CYCHiJIBHUX
BiJTHOCHH, IO TIOB’S3aHUN 13 PO3MIMPEHHSIM BHUIIB
CYIOBUX CIIOpiB 1 iHTerpamieo MiKHapOJHUX
€JIEMCHTIB Y MPaBOBY INPAKTUKY, CTaBUTh MEpe]
BITUM3HSHUM AaJBOKATaMU BHUCOKI BHUMOTH IIOJ0
npoeciiHOl MiATOTOBKM Ta HaBUYOK. YKpalHChKE
CYCHIBCTBO Mae TmoTpedy y KBadidikoBaHUX
crieriayiicrax, siKi 37aTHi €()EKTUBHO MPEICTABIIATH
IHTepecH KIIEHTIB 1 HaJaBaTH IOPUAHYHHNA 3aXHCT.

ToMmy  JOCHIKCHHS  ILISXiB  BIOCKOHAJICHHS
opraHizamiifHoO-1IpaBoBOTrO perymnioBaHHs
npodeciiHOi  MOBENIHKH, ETHKH aJIBOKATCHKOI

TUSTBHOCTI Ta BiANOBINANBHOCTI 32 TOPYIICHHS
STUYHHUX HOPM € HaJ[3BUYAHO aKTyaJIbHUMH.
®dopmyBaHHs  POGECIHHOTO  aJBOKATCHKOTO
KOpITyCy, 3MIIHEHHS 1 po3mmpeHHs npodeciiHoi
CIIBPHOTH a/IBOKATIB B YKpaiHi, 3abe3rneueHHs

He3aJIeKHOCTI npodeciitHoro 00’ eTHaHHS
aJIBOKATIB 3aJIeKUTh Bij 0araTbOoX YMHHHUKIB, 30K-
pema  Big  3a0e3nedeHHs  (YHKI[IOHAIBHOI

JTOCKOHAJIOCTI CHCTEMH OpraHi3amii i ympaBIiHHS
a/IBOKATypoIo, IO BiIOBIa€ €BPONCHCHKUM CTaH-
MPO30pOro  MOPSAAKY  JAOCTYIy 10
aJIBOKATCHKOI JiSUTBHOCTI, BUCOKOTO PIiBHS JOTpPH-
MaHHA €THMKH Ta npodeciiHoi  NOBEAIHKH
aJIBOKaTiB, BUCOKOI €(DEKTHBHOCTI MEXaHi3MiB 3a-
XHCTy TpaB aJBOKAaTiB Ta NPUTATHEHHSA iX M0
JIUCIUILTIHAPHOT BiAMOBIAAILHOCTI TOMIO.
[lepebyBaroun B emineHTpi pedop™m, YKpaiHa
Ma€ BHU3HAYUTU CBOE Micllé B €BPOIEHCHKOMY
npoctopi. OcoOMBY 3HAUYYNIICTh Mae MpodiiemMa

Japram,

rapMoHi3allii  BITYM3HSHOIO 3aKOHOJABCTBA 3
MDKHApOJHHUMH CTaHAAPTaMU Ta Y3TODKCHHS CHC-

TEMH MPAaBOBUX HOPM YKpainu 3 Kpainamu €C.
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VYkpaina, sk 1 IiHOI Jep)kaBH, Ma€e CBOI
0COOIUBOCTI B aJIBOKAaTCHKIN TISUIBHOCTI,
o0OyMOBJIEHI ~ HaIliOHATFHUM  3aKOHOJABCTBOM,
piBHEM PpO3BHUTKY IE€MOKpATii, 0COOIMBOCTIMHU
CyIOBOi CHUCTEMH Ta OpraHiB JAep>KaBHOI BIIaIH.
JIJis IOKpaIIeHHS MEPCICKTHB PO3BUTKY 1HCTUTYTY
afBoKaTypu B  YKpaiHi BaXIWBO  BHBYATH
MDKHApOJHI JOKYMEHTH Ta JOCBIJ IHIIUX KpaiH.
HopMmaTuBHO-TIpaBOBE perysIrOBaHHS aJBOKATCHKOI
npodecii B YkpaiHi MOBHHHO BpaxoBYBaTH SK
HaI[iOHAJIbHE 3aKOHOAABCTBO, TaK 1 MIKHApOIHO-
MpaBoOBi aKTH, IO CHOPUSATHME TapMOHizamii 3
€BPONCHCHKUM 3aKOHOJABCTBOM 1 BIJKPHE HOBI
MOJKJIMBOCTI Il PO3BUTKY HAIllOHAJIBHOI aJBOKa-

TYpH.
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The purpose of the research is a comparative analysis of the organizational and legal foundations of the
functioning of the advocacy in the leading countries of Europe and in Ukraine in order to clarify the
possibilities of implementing positive experience during the reform of the institute of the national advocacy.
Research methods: to achieve the specified goal, general and special scientific (special) methods were used.
The research uses a comparative legal method, which is rightly considered one of the most important
scientific means of studying advocacy, especially in the context of studying and using European legal
experience at the current stage of the reform of the advocacy. Results: the study of the advocacy in European
countries made it possible to identify similarities and differences in the organization and functioning of the
institute of the advocacy, as well as the influence of historical, social and legal factors on the formation of
modern advocacy systems. In this context, special attention is paid to the analysis of such aspects as the
structure of the advocacy, the requirements for the profession of a lawyer, the principles of the independence
of the advocacy, as well as its role in protecting the rights of citizens. Discussion: the advocacy is one of the
key institutions of the legal system, which ensures the protection of the rights and freedoms of citizens,
promotes the implementation of justice and the rule of law. In Ukraine, the institute of advocacy has
undergone a significant transformation, which is part of the general process of reforming the legal system.
However, in order to fully understand the prospects for its development and increase its effectiveness, it is
necessary to refer to a comparative legal analysis of advocacy in countries with developed legal systems, in
particular in Great Britain, Germany, France and Poland. For Ukraine, which is in the process of European
integration reforms, it is important to take into account the experience of lawyers in European countries and
its possible implementation in the practice of law. Ukraine, like other states, has its own peculiarities in the
practice of law, determined by national legislation, the level of development of democracy, the peculiarities
of the judicial system and state authorities. To improve the prospects for the development of the institute of
advocacy in Ukraine, it is important to study international documents and the experience of other countries.

Key words: advocacy; lawyer; legal status of a lawyer; European countries; protection of human rights
and freedoms; legal aid.
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PO3YMHI CTPOKH CYAOBOI'O PO3IJIAAY Y HUBIUVIBHOMY
CYJAOUYHUHCTBI AK TAPAHTIA 3AXUCTY IIPAB JIIOAUHU
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npocnekT Jlro6omupa ['y3apa, 1, 03058, Kuis, Ykpaina
E-mail: viktoriia.shvachka@npp.nau.edu.ua

Mema: oocnioumu OcHOGHI acnekmu peanizayii npaea 0cobu Ha docmyn 00 HPABOCYOOs WIAXOM
3a0e3neueHHs. WBUOK020 Ma eheKMUBHO20 CYO08020 PO32150Y YUBIILHUX CIPAB; NPOBECU AHANI3 3MICHY
NOHAMMS «PO3YMHULL CMPOK», 3 ACY8AMU OCHOBHI NPUYUHU HAOMIPHOT MPUBANOCMI Cy008020 pO32Nidy
cnpasu ma GUHAYUMU OCHOGHI wiiaxy ix eupiwenus. Memoou 00cnidyicenHsa: @ npoyeci nid2omosxu
cmammi Oy10 3aCMOco8aHo cucmemy QintocophCobKux, 3a2arbHOHAYKOBUX | CheylanbHux Memoodis. 3oxkpema
01 Qocaiodncents npaxmuxu €8ponelicoko2o cyo0y 3 npag MOOUHU W00 BUSHAYEHHS 3MICMY NOHAMMSL
«PO3VMHULU CMPOK», 3 SICY8AHHS CMYNEHs 1020 BUSHAYEHOCMI MA 3aKPInAeHHs HA PIGHI HAYIOHATbHO2O
3aKOHO0A6CMBa  OYI0  3ACMOCOBAHO  CUCHEMHULU Md  NOPIGHANbHO-NPAGOGULL  MemoOU  HAYKOBO2O
docnidvicennsi. Cmamucmuynuii. ma  CMPYKMYPHO-CUCMEMHUTL  Memoou  00360JUIU  GU3HAYUMU MA
CUCeMamu3y8amuy OCHOGHI NPUYUNHU HAOMIPHOT Mpusaiocmi cy0068020 posenady cnpaeu. Pezynemamu:
6CMAHOBNEHO, WO HA CbOLOOHIWHIL OeHb OCHOGHUMU HEGUDIUUEHUMU NUMAHHAMU  3ATUUIAEMbCSL
HEYKOMNIEKMOBAHICMb CY008020 KOPNYCY, HAUHHICMb KAOPi6 OONOMINCHO20 NEPCOHANY, HU3LKUU PiGeHb
OPeaHi3aYiliHO-MaAMEPIanbHO20 3a0e3neueHtss Cy008UX YCMAHO08, GIOKMIOYEeHHSA CYOO08UX YCMAHO8 6i0
e1eKMPONOCMAa4ants, HACIIOKOM SIK020 € ¢hakmuyna 3ynunka ix disnvHocmi. O6206openns: oOepacasa
NOBUHHA CMEOPUMU 8CI YMOBU, WOO 2POMAOSHUH MA8 NOBHOYIHHULL 00Cmyn 00 Hpasocyods 3 Memor
3AXUCTHY C8020 NOPYUIEHO20 AO0 OCHOPIOBAHO20 NPABA Ma WEUOKO20 I eekmugnoco 1020 Gi0HOGAEHHS.
Heoompumanusa cyoamu po3ymHux cmpokKié po3ensidy YUBIIbHUX CNpag npu3eooums 00 HOPYUIEHHS.
KOHCMUMYYitiHo2o npasa ocobu Ha cyoosuii saxucm ma cmammi 6 Kousenyii npo 3axucm npas ma
OCHOBONONOICHUX C80O00 TOOUHU, WO € HENPURYCIMUMUM 8 YMOBAX EBPONEUCHKO20 PO3GUMK)Y HAYIOHATLHOT
npaeosoi cucmemu Yrpainu.

Knwuosi cnosa: 3axucm npas noounu, npago Ha CyO0GUll 3aXUCH, DPO3YMHUL CMPOK, HAOMIpHA
MpuUBanicms po32isidy CNPAsU; 8EPXOBEHCME0 NPABA; NPABo HA CHPABEOTUBULL CYO.

IHocTanoBka mpo0JieMu Ta ii aKTyaNnbHICTh. Y
Cy4aCHOMY CBIiTi BEPXOBEHCTBO IIpaBa € OIHIEI0 3
HaWBUIIMX JAEMOKpPaTHYHUX IliHHOCTeH. KoHcTuTy-
IiliHE MPaBO OCOOM Ha CYJIOBHH 3aXWCT € CKJIAJ0-
BOIO TIPHHIIMITY BEPXOBEHCTBA IpaBa Ta TapaHTIEr0
3aXUCTY MpaB JIOJIUHU.

JlepxaBa MOBMHHA CTBOPUTH BCi YMOBH, 11100
TPOMaJISTHAH MaB TOBHOIIIHHHIA JOCTYI IO IPaBO-
CyIsl 3 METOK 3aXUCTYy CBOTO TOpYIIEHOro abo

OCIIOPIOBAHOI'O MPaBa Ta IBUAKOIO i €PEKTHUBHOTO
HOro BiAHOBIICHHS.

HenorpumanHs cygjamMu po3yMHHX CTPOKIB poO3-
Iy LIMBUIBHHUX CIIPaB MPU3BOAUTH IO MOPYIIEH-
HSl KOHCTUTYLIHHOTO IpaBa 0coOM Ha CyIOBHUI 3a-
xucT Ta crarti 6 KonBeHuii mpo 3axuct npas Ta oc-
HOBOIIOJIOXKHUX CBOOOJI JIFOAWHM, IO € HENpHILyC-
TUMHM B YMOBaxX €BPOIEHCHKOrO PO3BUTKY Hallio-
HaJIbHOI IIPaBOBOi CUCTEMH Y KpaiHH.
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Hagmipra tpuBamicte po3risgy IUBLIBHAX
CIpaB HALIOHAIBHUMHU CYAAaMU NPHU3BOIUTH 0 I10-
pymenHs: KoHBeHIii npo 3axucT mpaB Ta OCHOBO-
MOJIOXKHMUX CBOOO JIFOAMHHU.

HenorpumaHHS BCTAHOBJIEHUX HPOLECYalbHUX
CTPOKIB pO3IIISIy CHOpPaBU NPU3BOIUTH 1O IMOPY-
LICHHS TpaBa 0COOM Ha CHpaBeIMBUH 1 MyOIiuHuMiA
po3msn 11 CIOpaBu YNPOAOBXK PO3YMHOIO CTPOKY,
IO TapaHTyeThes cTarteto 6 KonBeHii npo 3axuct
npaB Ta OCHOBOMOJOXHHUX CBOOOJ IIOAWHU Ta
crartero 55 Koncturyuii Ykpainu.

3a0e3neueHHs JACP)KaBOIO HAJGKHUX YMOB
(YHKIIOHYBaHHS CyIOBOI CUCTEMH Ta JOTPUMAaHHS
CyAaMd CTPOKIB PO3IJISAY LWBIIBHUX CIpaB, IO
Bu3HaueHI [[MBUTLHUM MpolECyalbHUM KOJCKCOM
VYkpaiHu, Mae CTaTd OJHHUM i3 OCHOBHHUX
MpiOpUTETIB B yMOBax pedOopMyBaHHS CYAOBOI
CUCTEMU YKpaiHu.

BusHaueHHST OCHOBHMX TIPUYMH HaIMipHOL
TPHUBAJOCTI PO3TIISAY LUUBLUIBHUX CIPaB Ta IMOIIYK
peaJIbHUX MEXaHI3MIB 3a0€3MeUeHHs CydaMH JIOT-

po3risai
HAYKOBOTO

CTPOKIB  IpHU
norpedye
JOCIIKEHHS 3 METOI0 NOJAJIBIIOr0 BIIPOBAKEHHS

PUMaHHS  PO3YMHHX

HUBITBHUX cIipaBa
OTPUMaHMX PE3yJIbTATIB Y IPAKTHUHIH IUIOIIUHI.

AHani3 pocaigkenp i myOJikaniii 3 mpo0Je-
MH. J[oOTpUMaHHS CylaMH «PO3YMHHUX CTPOKiB» IpU
PO3TIsiAl KPUMIHABHUX, aMiHICTPAaTUBHUX, [IHBi-
JBHUX Ta TOCHOAAPCHKUX CIIPAaB BHKIMKAE 1HTEpPEC
SK Cepell HAyKOBIIiB, TaK 1 FOPUCTIB-TIPAKTHUKIB.
OxpeMi acrekTH NaHOrO MUTaHHS Oynu 00’ €KTOM
HayKOBOTO JIOCII/PKEHHSI HAayKOBIIB PI3HUX Taiy-
3ed mpaBa. 3 TOYKH 30pY aAMIiHICTPATHUBHOIO IIPO-
necy naHe nuraHHs gocaimpkysanu . ITucapenko,
M. Copoxka, JI. Tamiii; JOTpUMaHHS PO3YMHHUX
CTPOKIB y KPUMIHAJIILHOMY TIpo1rieci OyJio 00’ eKToM
nociipkenHs O. banuyk, H. Bobeuko, A. Konomiit,
JI. JIo6oiiko, T. JlockyroB, O. Herapa, O. ®enopis;
y rocrnoaapcbkoMy cynounHcTBI — O. MupyTeHKo,
1. 303ynp; y nuBineHOMy mponeci — H. baunnceka,
C. [IsryeHKo, B. 360poBchkuid, O. PoxxHOB,
IO. HaBpoupka.

Bukiax ocHOBHOro mMarepiany HOCHiIKeHHS.
Bigmogignao mo ct. 6 KoHBeHIIiT Ipo 3aXuCT npas Ta
OCHOBOTIOJIO)KHUX CBOOOJI JIIOJUHH KOXEH Mae
MpaBO Ha CIPABEIMBUHN 1 TyOIIYHUHN PO3TIIAA HOTO
CIpaBH YIPOJIOBXK PO3YMHOTO CTPOKY HE3aIeKHUM
1 OE3CTOPOHHIM CYJOM, BCTAHOBJICHUM 3aKOHOM,

SKAH BHUPIMINATH CIIp MO0 WOro TMpaB Ta
000B’s13KiB IMBITFHOTO XapakTepy ad0 BCTAHOBUTH
OOTpYHTOBaHICTh OyIb-SIKOTO BHUCYHYTOTO IPOTH
HBOTO KPUMiHAJIBHOTO 00BUHYBa4YeHHS [1].

Benerniancpka Kkowmicist y cBoiif momoBimi «3a
JEMOKpATIIO Yepe3 MpaBo» KOHCTaTyBalla, 0 KOX-
Ha JEMOKpAaTHYHA KpaiHa MOBHHHA 3a0e3MeUUTH
HaJI)KHUN JOCTYN OO MPaBOCYIAs, IO MOJSrae B
MOJKJIMBOCTI KOKHOI JIIOMUHH Ta TpPOMaasHUHA
OCKap)KUTH Oynb-sIKi HE3aKOHHI pillieHHA B He3a-
JISKHUX 1 HEYNEPEIKEHNX CY/Iax 3a CIPaBeJINBOO
npouenypoio [6]. Taka Bumora Beneriancbkoi ko-
Micil cIpsiMOBaHa Ha TapaHTYBaHHsS CBOEYaCHOTO
CYJIOBOTO 3aXHCTY IMOPYIIEHUX IpaB i CBOOOM JIt0-
JIUHHU, OCKUIBKM CaMe CBOEYACHICTh MPUUHATUX CY-
JIOBHX PILICHh MOXE 3a0€3MEYUTH IX 3aXHUCT.

Kpim Toro, €Bpomneiickka XapTisi Hpo 3aKOH
«[Ipo cratyc cynaiB» Takox B I. 1.6 3a3Hauae, mo
JiepkaBa 3000B’s13aHa 3a0€3MCUUTH CYAJIIB 3ac00a-
MU JJIsl HAIEKHOTO BUKOHAHHS HUMHU CBOIX 3a/1ad,
B TOMY YHCIi W AJs1 PO3TIISAY COpaB MPOTITOM Po-
3yMHHX cTpokiB [10].

BigcyTHicTh JOTpUMaHHS PO3YMHHUX CTPOKiB
npy peanizalii 0co00I0 CBOrO KOHCTUTYLIHHOTO
npaBa Ha CYJOBHUI 3aXUCT MOPYIIEHOTo ab0 OCIo-
PIOBAHOTO IpaBa MOXKE MPU3BOAWTH 1O CHUTYaLii,
KON yXBAJCHHS CYJOM BIJIIOBIHOTO CYyJOBOTO
pilieHHs1 Bxke He Oyne MaTh OyIb-sIKOTO 3HAYEHHS
JUISL Hel, TIpHUBAE JI0BIpY 10 CYAOBOI BIIaIH.

IcHyBaHHS OyIb-IKOTO CyIOBOTO CIIOPY € pe-
3yJBTaTOM MOPYIICHHS, HEBU3HAHHS YU OCIIOPIO-
BaHHS IIMBUIBHOTO YW IHIIOTO TMpaBa ocoOu, sKe
BOHA HE MOKE Pealli30ByBATH JI0 3aBEPILCHHS MPO-
Ba/DKCHHS y CIPaBl Ta YXBAJCHHS BiJIOBIIHOTO
pILlIeHHS, a BeCh Iel 4ac MPOIOBKYE IepedyBaTH y
CTaHi MpaBOBOi HEBU3HAYEHOCTI.

Sk maramye KoncynbraniiiHa pana e€Bporeiich-
KuX cyniB, mo Ilepma eBponelicbka KOH(pepeHLis
cynniB Ha Temy «lIpuckopeHe BperysroBaHHS CIIO-
piB 1 pons cyaniB», sika BinOynacs B Pani €Bponu
24 Ta 25 mucronana 2003 poky, BUsABWIA, IO IIO-
IpY yci 1iKaBi Ta KOPUCHI aJlbTepHATUBHI 3aCO0H,
AK TO MOCEPEIHHULTBO YU NPUMHPEHHS, JOBipa 10
CYJOBUX YCTAHOB 3aJIMIIAETHCS HEOOXiTHOIO Xapa-
KTEPHUCTHKOIO JIEMOKPATHYHHX CYCITiIBCTB [5].

C.B. dsuenko, M.IL llnmak cTBEepmXKyrOTh, IO
cepell MO3MIliil HayKOBIIIB MOKHa BUOKPEMHUTH TaKi
pHICH IPUHIIMITY PO3YMHOCTI: BiH € POIIECYIbHUM
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IHCTpyMEHTOM, SIKHH 3a0e3medye mpaBo ocid Ha
CBO€YACHUH PO3IJISII Ta BUPILICHHS CIPABU CYIOM;
BH3HAYAE€ JUHAMIYHICTH, OMEPATHBHICTH Ta edek-
THUBHICTH CYJOBOTO TPOLECY IiJ] Yac BUPIMICHHS
IUBIIBPHUX CIPaB; 3yMOBIIOE CTAOUTBHICTh IUBLITb-
HUX MpoleCcyaJbHUX BIHOCHH Ta CYJOYHMHCTBA B
IIIIOMY, BCTAHOBIIOIOYM IICBHI 4YacoBi paMku [7,
c. 47].

SAx BipHOo 3a3nauae H.FO. Cakapa, cTpok po3r-
TSIy COpaBU Ma€ BaXKIIMBE 3HAYECHHS B KOHTEKCTI
3a0e3MeUeHHs] JOCTYIHOCTI MPaBOCYIAs, OCKITbKH
BifoOpakae e(heKTUBHICTH CYyIOBOTO 3axXHUCTy. Tak,
TpPHUBaJi CTPOKU CYJOBOTO PO3TISALY MOXKYTh, IO-
nepiie, BUCTYNAaTH MCUXO0JIOTIYHOIO MEPEIIKOI0I0 Y
3BEpPHEHHI TPOMaJsiHUHA JI0 CYAY; MO-IpyTe, MpH3-
BECTH /IO TOTO, IO PE3YJIBTATH CYAOBOTO PO3TIISIILY
OyayTh 3BelicHI HaHiBeIlb, OCKUJIBKU 3aXHUCT IpPaB,
cB00OOJ uM iHTEepeciB abo B3arajli BTpaTUTh aKTya-
JILHICTB JIJIs1 0COOM, sIKa 3BEPTAETHCS IO CYAy, abo
BHACJIIJIOK 3HUIIEHHS 00’ €KTa CIIOPY Y 3MIiHU 30B-
HIIIHIX OOCTaBMH DIllICHHS Yy CHpaBi BXKE HEMOXK-
JUBO OyJe BUKOHATH, TOOTO (PaKTUYHHMH 3aXUCT
mpaB He Oyze 3aiticueno [16, ¢. 166].

BoaHouac, HOpMHU JiF0YOTO 3aKOHOJIABCTBA HE
MICTSITh YiTKOTO BHM3HAYEHHS TOHSATTS «PO3yMHIi
CTPOKM», 110 BUKJIMKAE MEBHI NUTAHHS IPH TIIyMa-
YeHHI HOTO HalliOHATLHUMHU Cy/IaMU.

AHanoriudai mpoOieMu 3 PO3YMIHHAM 3MICTy
MOHATTS «PO3YMHI CTPOKH» € XapakTepHUMH 1 JUIs
OinpIocTi KpaiH €Bpomnu, Npo L0 CBIAYUTH CTana
npakThka €sponeiicbkoro Cyay 3 npaB JIIOAWHU.

€Bponecbkuil ¢yl 3 MpaB JIIOJUHA TOCTIHHO
3BepTaE yBary Ha HEOOXiIHICTh JOTPUMAHHS PO3Y-
MHHX CTPOKIB PO3IJIsiy cipaB Ta chOopMyBaB Kpu-
Tepii, sIKi TOBHHHI CTOATH B OCHOBI BU3HAYEHHS PO-
3YMHOCTI CTPOKIB TPHBAJIOCTI PO3TIISIAY CIIPaBH:
CKJIQJIHICTh CIIPaBH, MOBEIiHKA 3asBHHUKIB Ta BiJl-
MOBITHMX OpTaHiB BIaJy Ta Te, O OYyJI0 mocTaBie-
HO Ha KapTy JUJIsl 3asBHUKIB y CHIOpi, TOOTO HaCmiJ-
KA TIOPYLIEHHSI CTPOKIB CYIOBOTO PO3IJISILY JUIS
KOHKpEeTHO1 ocobu (crpaBu «lyaap Ta iHII OPOTH
Vkpainn» Bix 14.11.2019, «Denina nporn Ykpai-
Hu» Big 02.09.2010, «Matika npotu PymyHii» Bix
02.11.2006, «CwmipnoBa mnpotu VYKpaiHw» Bix
08.11.2005, «Jlitocemitic Ilpotm I'pemii» Bin
05.02.2004, «Dpimtenaep nporu Dpaniii» Big
27.06.2000) [13], [14], [15].

3 METOI0 €IMHOTO PO3YMIHHS 3MICTY IMOHSTTA
«po3ymHi cTpokm» 11e y 2014 poui [Ineaym Buro-
TO CIIEIiaTi30BaHOTO CyTy YKpaiHu 3 pO3TISAY [IH-
BUTPHUX 1 KPUMIHAIBHAX CIIPaB yXBaJHB MOCTaHO-
By Big 17.10.2014 Ne 11 «IIpo mesiki mutaHHS 10-
TPUMaHHS PO3YMHHX CTPOKIB PO3MIALY CyIaMH
UUBUIBHUX, KPUMiHAIBHUX CIIPaB 1 CpaB Mpo af-
MiHICTpaTUBHE NpaBonopymeHHs» [3], y skiii BU-
3HAYMB OCHOBHI HETaTHBHI ()aKTOpPH, MIO 3yMOB-
JIOIOTH MOPYLICHHS CTPOKIB PO3IIISAY CIIPaB, Cepen
SAKUX 3HaYHE HAaBaHTAXXCHHS, IEPII 3a BCE Ha CY/I-
JIiB TEpPIIO] IHCTaHIIii, He3aIOBLIbHE MaTepiaabHO-
TEeXHIuHe 3a0e3neueHHs cyAiB. BpaxoByroun cramy
npaktuky €CIUL, y naniii moctaHoBi Takox OyJo
BU3HAYEHO MEXi Mepediry po3yMHHX CTPOKIB Y IIH-
BUILHHUX CIIPaBax, a caMe Mepedir CTPOKiB CYJ0BOr0O
PO3MIIANY Y LIMBIUIBHUX CIIpaBax MOYMHAETHCS 3 Ya-
Cy HaJXOJDKEHHS TO30BHOI 3asBU JI0 CYHy, a 3aKiH-
YyeThCS yXBAJICHHSM OCTATOYHOTO PpIilIGHHS Y
CIpaBi, SKIIO BOHO He Ha KOPHCTh 0coOu (crpasa
«Cxonemriti mpotu Iramii» Bim 23 nucromana
1993 poky), abo0 BUKOHaHHSIM pillIcHHS, YXBaJICHO-
ro Ha KOpHCTh ocobu (cmpaBa «[lamaxenac mpoTu
['perwtiiy Bix 25 6epesns 1999 poky) [3].

[Tnenym Buioro cremianizoBaHoro cyay Ykpa-
{HA 3 PO3TJAAY UMBIIBHUX 1 KPUMIHATBHUX CIIPaB
TaKOX 3a3Hayae, 10 PO3YMHHUM BBa’Ka€THCS CTPOK,
o € O00’€KTUBHO HEOOXiIHWM I BUKOHAHHSA
npoLecyajbHAX i, NPUUHATTS NPOLECyabHUX
pillIeHb Ta PO3TJISAY 1 BUPIIIEHHS CIPaBU 3 METOIO
3a0e3meyeHHsi cBoedacHOro (0e3 HEeBUNpaBIaHUX
3BOJIIKaHb) CYAOBOTO 3aXHCTy Ta BPaXOBYIOUH
npaktuky €CII 3niiicHIoE TiayMaueHHS OCHOBHHUX
KpUTEpIiB OI[IHFOBaHHS TX pO3yMHOCTI.

BusHavatoun npaBoBy Ta (QakTHUHY CKIIaIHICTbH
CIpaBH CyJaM CIIiJ BpaxoBYBaTH, 30KpeMa, HasB-
HICTh 00CTaBHH, L0 YTPYAHIOIOTH PO3IIISiL CIIPABH;
KIJBKICTh CIIBIIO3MBAaYiB, CIIIBBIAIOBIIAYiB Ta 1H-
IIMX YYacHHKIB MpoLecy; HEOOXiIHICTh MpoBeneH-
HSl €KCIepPTU3 Ta IX CKJIAJHICTh, HEOOXIiHICThH J0-
MUTY 3HAYHOI KiNBKOCTI CBiIKIB; y4acTb y CHpaBi
1HO3EMHOI'0 €JIeMEHTa Ta HEOOXiIHICTh 3’ SICYyBaHHS
1 3aCTOCYBaHHS HOPM 1HO3EMHOTO IpaBa.

[loBeniHka 3asBHUKA OI[IHIOETHCS CBPOIEHCH-
KAM CyJIOM 3 TIpaB JIIOJWHH 3 TOYKH 30py JOTPH-
MaHHS HUM HOPM HaI[iOHAILHOTO TPOIECYATBHOTO
3aKOHOJIABCTBA, a4 came HEHAJaHHsS YH HaJaHHS
HUM, 3 TIOPYILIEHHSIM CTPOKY, nepeadadenoro LIIIK,
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JIOKa3iB y CIIpaBi; HEOJAHOPA30Bi HESIBKHA B CyIIOBE
3acimanHs 0e3 MOBAKHHUX NMPUYHH, SKIIO II€ TPH3-
BEJIO [0 MOPYLICHHS PO3YMHOI'O CTPOKY CYZOBOTO
po3risany.

OmiHIOI0YHN TIOBEIHKY OpraHiB JAep)KaBHOI BIa-
i (Hacammepen cyay), €BpONCHCHKHM Cyl 3 MpaB
JIOAMHU BPaxOBYE€ CBOEYACHICTh MPU3HAYCHHS
CIpaBH 10 CyIOBOTO PO3TIISILY; MPOBEACHHS CyIO-
BUX 3aCiflaHb y NpU3HAYEHHUH Yac; CTPOKH BUTOTO-
BJICHHS CYZJICI0 MOTUBOBAHOI'O CYJOBOTO PillIEHHS
Ta HaMpaBJCHHS HOTO ocobam, siKi Opalu ydacTb y
CIpaBi; MOBHOTY 3iMICHEHHS CYAJCI0 KOHTPOJIIO 32
BUKOHAHHSM TpaliBHUKAMHU amapaTy CyIy CBOIX
CITy>KOOBUX OOOB’S3KiB, Y TOMY YHMCIIi IIOAO MOBi-
JOMJIEHHS 0ci0, siki OepyTh y4yacTh Yy CIIpaBi, Ipo
JaTy Ta MICIIe CYZ0BOTO 3aCiJiaHHs; CBOEYACHE BH-
TOTOBJICHHS JKypHaJly CyJOBOTO 3aciJjaHHs Ta Mpo-
TOKOJYy TPO OKpeMi MpolecyasbHi [ii; TOBHOTY i
CBO€YACHICTh TPUHHATTS CYyIACI0 3aXOAIB LIOAO
YUYaCHHUKIB MpoLeCcy Ta IHIHX ocib y cdepi 3aikic-
HEHHS IPaBOCYAJIs, HANPaBJICHNX Ha HEJIOMYIICHHS
iX mpolecyanbHOi HeJOOPOCOBICHOCTI 1 Mpoliecya-
JBHOT TSATAHWHU y CIIPaBi, 30KpeMa, 100 KOHTpPO-
JII0 32 CTPOKaMH MPOBEJICHHSI eKCIIEPTHU3U; CBOE€Ya-
CHY BWJady BHKOHAaBUOT'O JIOKYMEHTa Ta Harpas-
JIEHHS HOT0 /10 OpraHy, yllOBHOB2)XEHOTO BUKOHATH
CyJIOBE PillICeHHSI.

[Inenym Bumioro cnenianizoBaHoro cyny Ykpa-
{HM 3 PO3TJAAY UMBIMBHUX 1 KPUMIHAIBHUX CIIPaB
TaKOX 3BEPTa€ yBary Ha Te, IO OLIHIOIYH Xapak-
TEep MpoLecy Ta HOro 3Ha4eHHs AJIs 3asBHUKA, CIij
BpPaxOBYBAaTH BAXKJIMBICTb MpeaMeTa pO3IJsimy Ta
CTYHiHb PHU3MKY AJIS 3asBHHUKA, HANPHUKIAM, SKIIO
HAeThCsl MO CHpaBH, WO MOTPEOYIOTh ONEPaTHB-
HOTO MPHUHHATTS PiLIeHHS; TPYIOBI CIpaBH; cHpa-
BU, IIO IOB’s3aHi 31 CTAaHOM 3/I0pOB’S 3asBHHKA;
CIIPaBH MO0 OIIKK Haja AiThbMHU TOWIO [3].

HuBinbHU mponecyadbHUH KOJEKC YKpaiHH
cepell OCHOBHUX MNPHHLUIIB CYIOYMHCTBAa BH3HA-
Yae 1 NPUHIMIT PO3YMHOCTI CTPOKIB PO3MIISAAY CHpa-
BU CY/IOM Ta IIOKJIaIa€ Ha Cyll 00OB’SI30K BCTAaHOB-
JIIOBaTH PO3YMHI CTPOKM AJIsi BUMHEHHS MpoLecya-
JBHUX Jif, a TAKOXX BCTAHOBIIIOE TPAaHUYHI CTPOKH
BYMHEHHSI IEBHUX IMPOLECYabHUX i, 10 M0 CBO-
iif cyTi Mae CHPUSATH UIBHJKOMY PO3TIISTY IHBLIb-
HUX CIIpaB.

Boanouac anani3z pimens €CILI momo Ykpai-
HHU, sIKi IepeOyBatoTh Ha KOHTpolli Komitery MiHic-

TpiB Pamu €Bponw, CBITYUTH TIPO CKIAAHY CHUTya-
Iif0 13 JOTPUMAHHSAM PO3YMHHUX CTPOKIB PO3TIISIITY
cripaB B YKpaiHi.

40 % Bix 3aradbHOT KiJBKOCTI CKapr, MOJaHUX
NpoTH YKpaiHu CTOCYIOThCS came MOPYIICHHS CT. 6
KonBeHii mpo 3axucT mpaB JIOJWHUA i OCHOBOIIO-
JIOHHUX CBOOOA (30KpeMa, HAeThbCs Mpo HaaMipHY
TPUBANICTh PO3MIIAAY LUBIUIBHUX 1 KpUMiHaIBHUX
CpaB, HaAMIpHY TPUBAIICTh BHKOHAHHS CYJOBUX
pillleHb Ta BiACYTHICTh MPaBOBUX 3acO0iB AJIS BU-
pieHHs wiel mpobjaeMy Ha HaliOHAJILHOMY PiBHi).

Cepen (akropiB, 0 BILIMBAIOTh HAa HAIMIpHY
TPHUBANICTh CYIOBHX PO3MNISAAIB B YKpaiHi, OKpiM
HEIOCTaTHHOTO HOPMATHUBHOTO BpETYJIOBaHHSA Ta
37I0BXHBAaHb CBOIMH TPOLIECYaTbHUMH TpaBaMH
YYaCHUKIB CIIPaBH, MO’KHA TAKOXK BUUIUTH OPTaHi-
3aliiiHi Ta MaTepialbHO-TEXHIUYHI YNHHUKH, 30Kpe-
Ma 3HAYHE HABaHTA)XKCHHS Ha CYAJI0, PiBeHb KBai-
¢ikanii cyamiBCBKOTO KOPITyCy, HEyKOMIUIEKTOBA-
HICTh CY/IB SIK CYICHCHKAM KOPITyCOM, Tak i mpa-
IIBHUKAMH HAWHMKYIOT JJAaHKU JEPKABHUX CITYKOO-
BIIIB allapaTiB 3arajlbHUX MICIICBHX Ta aIleNSIiHHAX
CYyIliB, @ TAKOX HEJOCTATHE 1X (piHAHCYBaHHS.

Buma pana npaBocymls y CBOil HIOPiYHINA J0-
noBifi 3a 2023 pik 3a3Havae, MO OJHIEI0 3 OCHOB-
HUX MPUYUH HEJOTPUMAHHS PO3YMHHX CTPOKIB CY-
JIOBOTO TPOBA/KCHHS € HEJIOCTATHE KajpoBe 3a-
Oe3meueHHs cy10Boi cuctemu [11].

BinmoBigao mo pimenHs Bumoi pagu mpaBocy-
1 Big 24 ceprnst 2023 poky Ne 852/0/15-23 «IIpo
BU3HAYEHHSI KUIBKOCTI CyIIiB Y MICIIEBHX Ta arie-
JSAMIRHUX Cylax» y MICIEBUX Ta aleNsmiiHuX Cy-
nax BuzHaueHo 7976 nocan cyauis [12].

3a nanumu Bumoi pagu npaBocyans pakTHIHA
KUTBKICTh CYJUIIB alleJsIIiifHAX Ta MICIEBHX CYIiB
cTaHOM Ha KiHenb rpyanas 2023 poky — 4697 cynuis
(3niiicHIo0TH MpaBocyas 4165 cyanis) [12].

IIpotsarom 2023 poky B Ykpaini Oyio 3BiIbHEHO
325 cyaniB cyziB 3aranbHOI OPUCAMKIIII, BOJHOYAC
JKOJTHOTO TIpU3HAUYEHHS HOBOTO CyIji He OyJo.
CrabinpHa KiIbKICHa HEJOCTATHICTH CYIJIB y CY-
Jax mepumioi Ta amessuiiHoi IHCTaHUil MPOTArOM
OCTaHHIX POKiB TMpH3BeJda A0 TOro, IO Y
7 MiCLIEBUX 3arallbHUX CyJax He 3IACHIOETHCS
MPaBOCY/AJISl Yepe3 BiJICYTHICTh MOBHOBAXXHOTO CY-
JUTIBCBKOTO CKjamy (CyIyii NMpU3HA4YeH] BIEpIIE Ha
Mocaay CTPOKOM Ha IT'SITh POKiB, TTOBHOBAKCHHSI
SKAX TPUNAHWIACH Yy 3B’S3Ky 13 3aKiHYCHHIM
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CTPOKY, Ha SIKWH iX OyJO NpH3HAYEHO; CYIMi, SKi
nepedyBaroTh y BIANyCTKax Ul JOTJIAAY 3a AWTH-
HOIO; BIJICTOpPOHEHI cyani Tomo). Y 34 cynax mnpa-
BoCcy ISl 3iticHIoE 1 cyams, 85 cyniB 3AiHCHIOIOTH
mpaBocynas mpu (haKTUYHIA KiTBKOCTI CYIIIB y
nux cygax 50% Ta MeHIIe BiJ TPaHUYHOI KUTBKOCTI
cyanis [12].

[Ipo HagMipHe HaBaHTaXXCHHS CyIiB B YKpaiHi
BKazye 1 €Bporeiicbka KOMicisl y CBOEMY 3BITi 3a
2023 pik, 3a3Ha4arouu, o Hanpukindi 2022 poxy B
Vkpaini 3ailicHIoBanu npasocyans 4643 cynai, 1mo
B CEpEIHbOMY  CTaHOBHJIO 11 cynaie  Ha
100 000 naceneHHs, TMOPIBHSAHO 13  CcepenHiM
€BPONCHCHKUM  TIOKa3HMKOM 222 cymiai  Ha
100 000 nacenenHs Toro camoro poky [12].

KoxHoro poky cutyarisi 3 HaBaHTQKEHHIM CY-
JIiB 3araJibHO1 FOPUCAMKIIIT TOCTIHHO MOTiPIIy€EThCS.
Tak, y 2023 pomi Ha po3riisil y MiCIIEBUX 3arajib-
HUX cynax (micueBi cynau) mnepeOyBaio MOHAJ
1 M 383 THC. MO30BHUX 3asB, 3asiB, CKapr, IO-
JlaHb, KJIOMOTaHb, CYIOBUX JOPYYEHb Ta CIpaB, IO
PO3TIANAIOTECS B MOPSAKY UBLILHOTO Cy/TOYMHCT-
Ba, 13 HMX Hamidnwio — 1wmuH 144 Tuc. (o Ha
489,2 tuc., abo Ha 74,7% Oinblie MOPIBHAHO 3
2022 pokom). BogHouac KibKicTh cripaB i mMarepi-
aJIiB, PO3IJISIHYTUX Yy MOPSAKY LMBIIBHOTO CYIO-
YUHCTBA, cTaHoBwiaa moHax 1 mun 084 tuc., abo
78,4% Bin 3arajgbHOI KIJIBKOCTI CIpaB 1 MaTepiais,
mo nepedyBanu Ha po3risai’ BimcoTok posrismy
IUBIIBHUX CIPaB 1 MarepialliB MiCIEBUMHU CyJTaMHU
ynpomoBx 2023 poky 3MEHIIMBCS TOPIBHSHO 3
aHasorivHUM TepiogoM 2022 poKy Ta CTaHOBHB
94,8% (CmiBBiTHOIIEHHS PO3TIISIHYTHX 1 THX, IO
HAJINIUIN), IO € HACTOPOXKYIOUUM MTOKa3HUKOM (y
2022 pomi meii moka3zHuk cranoBuB 105,6% Ta OyB
MOKa3HUKOM MepeaoBoi mpakTuku) [4].

L{ikaBUM € TaKoXX MOKa3HUK TPUBAJIOCTI PO3TJIs-
Iy CyAIsIMH MICLHEBUX CYAIB LUBUIBHUX CIIPaB
MPOBAKECHHS Y SIKHUX 3akiHueHi y 2023 poui, a ca-
Me: 10 3 MmiciamiB BKiIoyHO — /99,5 THC.; Big
3 MmicsaniB o 1 poky BkmouHo — 188,1 tuc.; Big
1 poxy 1o 2 pokiB BKIIOYHO — noHa 34,9 THcC.; Big
2 pokiB 10 3 pokiB BrimouHO — 11,4 THC.; moHan
3 poxu — 8,2 Tuc. [4].

Takum umnaOM, 3a manumu BepxosHoro Cymy
Tinbku y 2023 pori Oyio 3aBeplIeHO TPOBAKEHHS
y Oiibllle HI)K BOCBMH THCSYaxX IUBIIBHUX CIpaBa,
10 PO3IIAAAIUCH CyIaMH MepInoi IHCTAHIIIT TOHA

TPU POKH, 110 CBIAYUTH PO HAATPUBAIMHN IX pO3r-
TS

Takox MicueBi Cyay TOTEPIIAlOTh BiJl HEYKOMII-
JIEKTOBAHOCT]1 HAWHIDKYOI JJAHKU JIEPKABHUX CITyK-
OOBIIIB amapariB 3arajJbHUX MICIIEBUX Ta alleIIsIii-
HUX CYJIiB, a caMe CEKpeTapiB CyJOBUX 3aci/laHb Ta
MOMIYHHKIB CYJIAIB, y 3B’SI3KY 3 KpUTHYHO HU3HKUM
piBHEM iX 3apoOiTHOI IIIATH.

€Bporeiicbka KoMicist y 3BiTi moao Ykpainu 3a
2023 pik TakoXX KOHCTaTyBaja, IO 3a3HaYCHUH
MIEPCOHAN CYJiB CYTTEBO HeAO(iHAHCOBYETHCS, L0
MPU3BOAUTH 10 BIATOKY KaJpiB Ta MOPYLICHHS PO-
00TH cyniB.

Came Hu3bkHi piBeHb (hiHaHCOBOTO 3abe3re-
YCHHS 1 OIUIATH Mpalli HAaHHMKYOI JIAHKU JIepiKaB-
HUX CIIy’)KOOBIIIB anapariB 3araJbHUX MICICBHX Ta
aneNAiiHIX CYJIiB MPU3BOAMUTD JIO CUCTEMAaTHYHO-
ro Ta MacOBOTO 3BUIBHEHHS MPAI[iBHUKIB, IIO II0-
pylIye HOpMasbHe (GYHKIIOHYBaHHS CYIiB.

3a manmmu Bumioi pagm mpaBocynns 3arajibHa
norpeba JICA VYkpaiHu SIK TOJOBHOTO PO3MOPSII-
HUKa KOWTIB y OIO/KETHUX NpPU3HAYEHHSX Y
2023 poui cranosuna 33 710,1 miH rpuBeHsb. 3ako-
HoM Ykpainu «llpo [JlepxkaBHuii Or0mkeT YKpainu
Ha 2023 pik» JCA VYkpaiuu Oynu mnependadeHi
OromkeTHI mpu3HadeHHs B cymi 17 324,5 miH rpH,
mo Oimeme ©Ha 407,0 MITH TpH, HIXK Ha KiHEIb
2022 poxy, omHaK Ii KOIITH 3a0e3MedriIy JIUIIe
56,2% HeoOX1IHUX COLiaIbHUX BHIATKIB CHCTEMU
npaBocyajs, norpeda y BUAaTKax Ha OIUIaTy KOMY-
HAJIPHUX TIOCTYT Ta €HEeProHOCiiB Oyna 3ade3mnede-
Ha B TIOBHOMY 00CsI3i, 1HIIIi TOTOYHI BHJIATKHU CY/IiB,
OpraHiB 1 yCTaHOB CHCTEMH HPaBOCYIs 3aJ0BOJIE-
Hi Ha 42,8%. Ha ormarty mpani Ta HapaxyBaHHS Ha
Hel crpsiMoBaHO 89% O0KETHUX NMPHU3HAYECHb, HA
omjaty KOMYHaJbHHX IIOCIYT 1 €HEproHOCIiB —
onmu3pko 4% OromxeTHUX npusHaueHb 2023 poky,
MUTOMa Bara iHIIMX MOTOYHMX BUIATKIB Ha 3a0e3-
NEYCHHS CyJ0UYMHCTBA cTaHoBMIIa 7% [12].

Hacnigkamu HemoctatHbOro OrOKETHOTO (i-
HaHCYBaHHS CyIOBOi CHUCTEMH YKpaiHH € i IOTip-
LICHHS] MaTepialbHO-TEXHIYHOTO 3a0e3Me4YeHHs Cy-
IiB, IO TEX NPU3BOAUTH 1O TPHUBAJIOIO PO3TISILY
LUBUIBHUX CIIPAB.

Cranom Ha kiHerb 2023 poky BHaci0K 0oiio-
BHX [, IO IIOB’S3aHI 3 ITOBHOMACIITAOHOIO
30pOIfHOIO arpeciero pociiickkoi denepariii mpoTu
VYkpainu, 131 npumimenss y 123 cynoBux ycraHo-
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BaxX 3a3HANM TOUIKOKEHb PI3HOTO CTYIEHS, 30K-
peMa i MOBHOI'O pyiIHYBaHHS Ta PO3KpaJaHHs Mai-
Ha, 30KpeMa 3pyHHOBaHI MTOBHICTIO
124 npumimenns 113 cyxis, 3 HUX 15 mpuMileHb
cyniB. 116 mpuMimieHp CyIOBHX YCTAaHOB IOIIKO-
JOKCHO YaCTKOBO: BUOUTI BiKHA, B JICSIKUX BIJICYTHE
€JIEKTPO-, TEIJIO-, BOAONOCTAYaHHS, MOMIKOIKEHO
CTeJI0, 3aJii CyJOBHX 3acCiiaHb, BHYTPIIIHI JABEpi,
3a3HaIM PyHHYBaHHS BHYTPILIHI MEPErOPOAKH MiX
kabiHeTamMu TOIIO. Y JESKUX OYIIBISIX MiCIIEBUX
CyAiB Ha TOYaTKy OoWoBHMX Iid Oynu BHOHMTI abo
MOIIKO/KEHI BiKHA, a BXKE 3r0JI0M OYJiBii 3a3HAIN
JIOATKOBUX IIOLIKO/DKEHb. HalOUIbIlle IOIIKO-
JOKEHO / 3pyHHOBAHO MPUMIIICHb CYJOBHUX YCTaHOB
y XapkiBcbkiit (23), Jonenpkiit (18) Ta Mukonais-
cbkiit (20) obnactsx [12].

UYepes mocTiliHi ataku KpUTHYHOI iH(pacTpyk-
TypH YKpaiHU 3i CTOpOHHU POCiichKoi deneparii Ta
3aMpOBAKCHHSIM  CTa0UTI3aliMHUX — BIAKJIIOYEHB
CJICKTPOCHEPTii CYAOBI 3acilaHHs JIyXe 4acTo 3Hi-
MalOTbcs 3 PO3TISAY 4Yepe3 TEeXHIYHI MpUYMHH,
OCKUTBKM HE BCi CyIW 3arajbHOi IOPUCIUKIIT 3a-
Oe3rneveHi anbTepHATUBHUMH JDKEpeTIaMHu KHUBJICH-
Hsl, 30KpeMa 1 reHepaTopamH, a Ti, [0 MaloTh TeHe-
parop, He 3aBXJH MalOTh MOXIHUBICTh HOTO BHUKO-
pUCTOBYBaTH 4Yepe3 Opak (hiHaHCYBaHHSI.

Bci nepepaxoBani Bumie (hakTopu TPU3BOASTH
70 HaIMIPHO TPHUBAJIOTO PO3MIISAAY IHMBIIBHUX
cripaB, 10 1030aBiisie 0co0y ii KOHCTUTYHiIHHOTO
npaBa Ha CyJOBHH 3aXUCT Ta MPHU3BOAUTH IO II0-
pymenHst crarti 6 KoHBeHIii mpo 3axucT mpaB Ta
OCHOBOIIOJIO’KHHX CBOOO JIFOTHHHU.

Ha gymxy  Osuapenko O.M.,
ONIEPaTUBHOCTI MPABOCYIAS MOXKHA JOCSTTH IIUIS-
XOM 3a0€3IeUeHHS ONTUMAIBFHOTO HABAHTAXKECHHS 1
CTBOPEHHSI YMOB [l aBTOHOMHOI JiSITBHOCTI KOX-
HOoro cymm. Jus 1poro HeoOXigHI 3aco0u
OPITEXHIKH, BIAMOBIIHWIA IITAT MpPAIiBHHUKIB, Bij
SAKHX TEBHOIO MIpOI0 3aJIKHTh CYJOBUH MpOIIEC,
tomo. OgHaK HUHI HE ICHy€ €IWHHX HAyKOBO
OOIpYHTOBaHUX KpHUTEPiiB, sKi BU3Hadaiu O Ty
KUTBKICTB CIIPaB, IO MOXKE PO3IIISIHYTH KOKHHHA
CyAns TpoTsaroM Micsusd. binmpiicTs mpodeciiiHux
CYZAJliB MOSACHIOIOTh TATAHUHY IPH PO3TIISIAL CIpaB i
3HAYHy KIUIBKICTh CKAaCOBaHUX pINIEHb came

HaJICKHOIL

HaIMIpHUM HaBaHTaKeHH:sM [9, c. 144].
Paga €Bponu npoTsarom 6araTboX poKiB Iparse
MOKPAIIUTH JOCTYI JIFOJWHH JI0 TPABOCYUIS, PO

IO CBimYaTh i1 Pi3HI PE30IIoLii Ta peKoMeHaarii, y
TOMY 4YHCII 3 TUTaHb CIPOIIEHHS MPOIEAyp,
3MEHIIIEHHS BapTOCTiI CYJOBOTO NPOBAKECHHS, BH-
KOPDHCTAaHHS HOBHX TEXHOJOTIH, 3MEHIICHHS
3aBaHTXXEHOCTI CYAMIB Ta  ajJbTepHATHBHHX
3ac00iB BpETYJIIOBAHHS CIIOPiB, & TaKOX IIOJ0
CIIPABEIUIMBOTO CYAY B PO3YMHHUH CTPOK Ta POJi
CyIIl B CYZIOBUX TIPOIIECAX 3 YPaxXyBaHHSIM aJIbTeP-
HaTHBHUX 3aC001B BUPIILICHHS CTIOPIB.

JeranpHuii anami3 3a3HauYe€HUX PEKOMEHAAIiN
Jlae TMiACTaBU CTBEPHKYBAaTU MPO HEOOXiTHICTH 3a-
MPOBa/DKCHHS ~ KOMIUIGKCHOTO  MIiAXOmy  JIO
BUDILIICHHSI CHUTYalii, M0 CKJamacs B CYy4YaCHHUX
pealtisx, IION0 JOTPUMAHHS PO3YMHHUX CTPOKIB
PO3TIIsAY LIMBUILHUX CITPAB.

30kpemMa, BOAYAEThCS 3a JOLIJIbHE BXKHUTH TaKi
3aX0]IH.

1. Bu3HauuTH METOJIUKY Ta MPOBECTH PO3paxy-
HOK pEaJbHOr0 HOPMATHUBY CEPEAHBOMICIYHOIO
HAaBaHTAXKCHHS Ha CYAII0 3 ypaxyBaHHSAM WHOTO
kBasti(hikarii, JOCBiy pOOOTH Ta creriaizalii.

2.3a pe3ynbTaTaMH TPOBEICHHUX PO3PAXYHKiB
MIPOBECTH MEPEIJISA]] KIIbKICHOTO MMOKa3HUKA CYIUIIB
cymax, 110
BIJINIOBiIaTUME TX peajbHUM IOoTpedam.

3. Bxkuti BCiX HEOOXiTHMX 3aXOJliB M0N0 TPO-
BEJICHHsI KBaJi(hikoBaHOTO JOOOpY KaHAWIATIB Ha
MOoCaau CYAMIB Ta JOYKOMIUIEKTYBaTH TPAaHUYHY
KIUTBKICTB CYJIIB.

4. Ha HOpMaTHBHOMY DiBHI MEPETISTHYTH PO3MIip
OIJIaTH Tpalli HaWHWXKYOI JIAHKK JIep KaBHUX
CIykOO0BIIiB amapaTiB 3araJibHUX MICHEBUX Ta
amneNAiifHAX CyHIiB 3 METOK TMpHBEIEHHS i1 y
BiJIMOBIIHICT, /IO CepeAHBOi 3apo0iTHOI IuTaTH
JIEp’KaBHUX CITYKOOBIIIB aHAJIOTIYHOT KaTeTopii.

5. Ha Bukonanns ct. 13 KonBeHmii npo 3axuct
MpaB Ta OCHOBOIOJIO)KHUX CBOOOJ  JIFOJIMHU,
BiJIIOBITHO 10 SIKO1 KOKEH, YMI mpaBa Ta CBOOOIH,
Bu3HaHI B il KoHBeHii, Oyj0 mopyiieHo, Mae
npaBo Ha e(peKTHUBHUHN 3aci0 MMPaBOBOIO 3aXHCTY B
HalllOHAJIbHOMY OpraHi, HaBiTh AKIIO TaKe IOpY-
IIeHHA OyJ0 BYMHEHE 0CO0aMH, sIKi 3/iHCHIOBAIN
cBoi OQiliiiHi NOBHOBAXEHHS, NPUUHATH HOBHI
a00 BHECTH 3MiHH JI0 BXKE iCHYIOUHMX HOPMATHBHO-
MPaBOBHUX  aKTIB, 10  3ampoBajpKyBaid 0O

y MICHEBUX Ta  aneJsIiHHuX

MPEBEHTHBHI Ta KOMIICHCAIIIIHI 3aCO0U MPaBOBOTO
3aXHCTy 0COOM B KOHTEKCTI HAJMIpHOI TPHUBAJIOCTI
CYJIOBUX MTPOBAJIKCHb.
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BucHoBku. JloTpuMaHHs mpaBa rpomajsiH Ha
CIpaBeUTMBHIA 1 TyOIIYHUIA PO3TIISI CIPaBU BIIPO-
JIOBXX PO3YMHOTO CTPOKY HE3JIeKHHM 1 0e3CcTo-
POHHIM CyJIOM, BCTAHOBJICHIM 3aKOHOM, € OJTHIETO 3
rapaHTiii CIpaBeUIMBOrO Cyly Ta CKJIaJOBOIO pea-
mizanii npaBa 0coOH Ha AOCTYI IO MPAaBOCYAJIs, 11O
B CBOIO 4EpTy, € 03HAKOI0 JEMOKPATUYHOTO CYCIIi-
JICTBA Ta BEPXOBEHCTBA IpaBa.

Jo daxropis, mo Haiyacrimie MPU3BOIATH IO
MOPYIICHHSI «PO3YMHHX CTPOKIB» PO3IIISAY LHBi-
JBHUX CIIPaB, MOKHA BiHECTH: MPOTAIWHH B MPO-
LeCyallbHOMY 3aKOHOJABCTBi; 3JOBXKHBaHHS MpO-
HeCyaIbHUMH MPpaBaMU YYaCHUKIB CIpaBH; 3HaYHE
HaBaHTaXCHHS Ha CyJJII0; piBeHb KBalidikarmii cy-
JIIBCHKOTO KOPITYCY; HEYKOMILICKTOBAHICTh CYIIiB
K CyINEMChKAM KOPIyCOM, TaK 1 IpamiBHUKaMH
HaWHIKYOL JIAHKU JIEP)KaBHUX CIY)KOOBIIIB amapa-
TiB 3araJlbHUX MICIICBUX Ta amesIiiHIX CYMdiB; Bi-
JICYTHICTh HaJIeKHOTO (hiHAHCYBaHHS, BIICYTHICTB
ANbTCPHATUBHUX JDKEPEN eHepro3ade3leyeHHs; Bi-
JCYTHICTh J1€BUX SIK MMPEBEHTHBHUX, TaK i KOMIICH-
camiiHuX 3aco0iB MPaBOBOTO 3aXKHCTy 0COOU B KOH-
TEKCTI HaAMIpHOI TPUBAJIOCTI CYJOBUX IPOBa-
JKEHb.

Ha cphoroaHinmHiit geHb yKpaiHCBKE CYCITiIBCTBO
moTpedye KOMITJIEKCHOTO TIiAXOAYy Y BHUpIIICHH]
O3HAa4YEeHUX MpoOJeM, IO CIPUATHME Nepe3aBaHTa-
KEHHIO 1ICHYIOYOi CyJI0BOT CUCTEMH YKpaiHH 3 ypa-
XyBaHHSM pekoMeHpaanid Paau €Bpornu Ta BiTHOB-
JICHHIO JOBIPH O Takoi BaXKJIHMBOI JEPXKaBHOI iH-
CTHUTYIII.
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TEOPIA TA ICTOPIA AEP)KABU I TIPABA, MDKHAPOJIHE TTPABO

Victoria Shvachka

REASONABLE TIME LIMITS FOR CIVIL PROCEEDINGS
AS A GUARANTEE OF HUMAN RIGHTS PROTECTION

State Non-Profit Enterprise «State University «Kyiv Aviation Institute»
Liubomyra Huzara Avenue, 1, 03058, Kyiv, Ukraine
E-mail: viktoriia.shvachka@npp.nau.edu.ua

Purpose: to study the main aspects of realization of the individual ’s right to access to justice by ensuring
a prompt and efficient trial of civil cases; to analyze the content of the concept of “reasonable time”, to find
out the main reasons for the excessive duration of the trial and to identify the main ways to resolve them.
Research methods: in the course of preparing this article, the author used a system of philosophical, general
scientific and special methods. In particular, to study the case-law of the European Court of Human Rights
on defining the content of the concept of “reasonable time”, to clarify the degree Of its certainty and to
consolidate it at the level of national legislation, the author used the systematic and comparative legal
methods of scientific research. The statistical and structural-systemic methods allowed the author to identify
and systematize the main reasons for the excessive duration of court proceedings. Results: it was found that
the main unresolved issues today are understaffing of the judiciary, turnover of support staff, low level of
organizational and material support of judicial institutions, disconnection of judicial institutions from
electricity supply, which results in the actual suspension of their activities. Discussion: the state must create
all conditions for a citizen to have full access to justice in order to protect his or her violated or disputed
right and to restore it quickly and effectively. Failure of courts to comply with reasonable time limits for
consideration of civil cases leads to a violation of the constitutional right to judicial protection and Article 6
of the Convention for the Protection of Human Rights and Fundamental Freedoms, which is unacceptable in
the context of the European development of the national legal system of Ukraine.

Key words: human rights protection; right to judicial protection; reasonable time limit; excessive
duration of proceedings; rule of law; right to a fair trial.
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MPABOBI ACHEKTH PEECTPAIII IK 3ACOBY IYBJIIYHOI'O
AJIMIHICTPYBAHHSA Y COEPI 3AI'AJIBHOI CEPEJJHBHOI OCBITHU

JepxaBHUil 3aK1a]] BUIIOT OCBITH «YHIBEPCUTET MEHEIKMEHTY OCBITIDY
HarionansHOi akagemii megarorivHIX Hayk YKpaiHu
By CivoBux Ctpinmsiis, 52A, 04053, Kuis, Ykpaina
E-mail: irina_pravo@ukr.net

Memorw cmammi € O0CHOJNCEHHS NPABOSUX ACNeKmie peecmpayii sk 3acoby  nyoniuHo2o
aominicmpysanus 'y cehepi 3a2a1bHOi cepeOHboi 0cimu ULIAXOM QOPMYBAHHS KIIOUOBUX BUKIUKIB, WO
nocmaoms neped O0epHCASHUM NPoyecom y 30epediceHHi 6I0n0G8ioHoI skocmi oceimu 01 3000y6auie
3a2anbHOI cepednvoi oceimu. Pesynbmamu:. 6usHaueHo, Wo 8 CYYACHUX YMOBAX Npoyedypa peecmpayii y
saKkocmi 3aco0y nyoaiuHo20 aOMIHICMpPYs8anHs y chepi 3a2aivHoi cepedHboi oceimu 3abe3neuye npo3opicmo,
2NacHICMb Ma  eexmueHicms  YAPAGIIHCOKUX npoyecie vy Oauill eanysi. Jlosedeno, wo Kiouoeum
NPUSHAYEHHAM NPoYedypu peecmpayii 3axkiadie 3a2aivHoi cepeOHboi 0C8Iimu MOJNCHA 68ANCAMU KOHMPOJIb
ma Ha2ano 3a  OUIbHICMIO 3aK1A0i8 3A2aibHOI  CEPeOHbOl 0C8Iimu, CHPAMYSAHHs mMd KOOPOUHAYIIO
simuusHAHol ocgimubol cucmemu (8KkaOUHO 30 Chepoio 3a2anbHOI cepedHbol ocsimu AK CUCMEMHUM
eLeMEHMOM  OCIMHbO2O NPOCMOPY) MA 2aAPAHMYEAHH HAOAHHS SIKICHUX OCGIMHIX NOCHye V 3aK1aA0ax
3a2a1bHOI cepedHbol oceimu. 3asHaueno, wo 3a 00NOMO2010 NPoyedypu peecmpayii ax 3acody nyoaiuHo2o
aomiHicmpysanus y cghepi 3a2anvhoi cepeonvboi ocgimu 0epaicasa OMpUMYE 3M02y NPULLMAmMU [PYHMOGHI
VAPABAIHCHKI PillleHHst w000 3aK1adie 3a2anvhoi cepednvoi oceimu. Tlpu ybomy, 6paxosyiomvcst NOKAZHUKU
NOMEHYIANY HAYKOBO-Ne0a202iuHUX NPAYiBHUKI8 Ma 0C8IMHbOI NOAIMUKYU, WO NPOBAOUMb NeGHULL OCGIMHIll
saxnad. OOpyHmosano, Wo NPUHATIEHCHICMb Npoyedypu peccmpayii 00 npoyecy HAOAHHs HOPUOUYHO20
0036011y HA OIAIbHICMb 3aK1A0I8 0CEIMU, A, MAKONC, 00 NPoyecy nepesipku Komnemenyii 3000yeauie ma
HA0asauie 0CGIMHIX NOCIYe € CBIOUEHHAM KOMIIEKCHO20 XapaKmepy 3a3Hayeno2o npoyecy. lIpoananizosano,
Wo 3 nPagosoi (IOPUOUYHOL) MOUKU 30PY, B0OHOYUAC, 34 MAKUX YMOB 3ATUUAEMbCS HeBUZHAUECHUM KOHMEKC
NOECOHAHHA yinell ONsl KOJCHO20 i3 3A3HAYEHUX CEe2MEeHMIB: 3a2dbHO20 (3ad2allbHAd CcepeoHs oceima sk
HOPpMAMUGHO-YNPABIIHCOKULL KOHCMPYKM) ma cheyianvhoeo (Hadasaui ma 3000y6aui 0CEImMHIX nocnye y
eanysi 3a2anvbHoi cepednvoi oceimu). Q62060pennn: gernomen npoyedypu peccmpayii ax 3aco0y nyoniuHo2o
aominicmpysanus 'y cgepi 3a2anvHoi cepedHboi ocsimu 0oyinbHo OyiI0 O posersdamu, Hacamnepeo, i3
no3uyii cnpsaMy68aHHs ma KOOpOuHayii 3a 1020 00ONOMO20K THWUX, OOMUYHUX 00 0AHO20 npoyecy 2anysell,
WO € 1020 CKIA008UMU YACMUHAMU (HAYKOBO-Ne0a202iuni npayiHuKu, 3000y8aui 0C8iMHIxX Nociy2).

Knwuogi cnosa: peeccmpayis; 3aci6 nyoniuno2o aominicmpyeanus,; cgepa 3a2anvHoi cepeonsoi oceimu,
HAYK080-Nedazo2iyti npayieHuKu; 3000y8aui 0CGIMHIX NOCAYe; HAOAHHS IOPUOULUHO20 00360TT).

IHocTanoBka mpo0JieMu Ta ii aKTyaldbHICTB. Y MIPO30PIiCTh, TJIaCHICTh Ta e(eKTHBHICTD
Cy4acHUX yMOBaXx NpoLeaypa peecTpawii y sKocTi YIpaBIIiHCHKUX TPOLECiB y ndaHii ramysi. Kiodo-
3aco0y myOmiuHoro angMmiHicTpyBaHHs Yy cdepi BUM  [PHU3HAYEHHSIM  MOPOLENYypH  peecTpamii
3arajJbHOi ~ cepelHbOi  OCBiTM  3abe3medye 3aKJIaJliB 3arajbHOI CEepeAHbOI OCBITM MOXKHa BBa-
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KOHCTUTYLIMHE TA AJIMIHICTPATUBHE ITPABO

JKaTH KOHTPOJIh Ta HATJIAM 3a MiSUTBHICTIO 3aKJIaJliB
3araibHOI CEpeNHBOI OCBITH, CHpPSIMYyBaHHS Ta
KOOPAWHAINIO BITYN3HIHOI OCBITHBOI CHCTEMH
(BKITIOYHO 31 Ceporo 3arajabHOI CepeaHbOI OCBITH
SIK CHCTEMHHM €JIEMEHTOM OCBITHBOTO IIPOCTOPY)
Ta rapaHTyBaHHS HaJaHHS SKICHUX OCBITHIX IIO-
CJIYT y 3aKJIaJiaX 3arajibHOI CepeIHLOI OCBITH.

3a IOTIOMOTOI0 TPOLEAYPH peecTpamii K 3aco-
Oy my0aiuHOro aAMiHiCTpyBaHHS y chepi 3araapHOl
CepeIHbOI OCBITH JiepKaBa OTPUMYE 3MOTY TPHIi-
MaTH TPYHTOBHI VYHPaBIiHCHKI pIlICHHS 00
3aKJIa/iB 3arajbHOI cepeHboi ocBiTh. [Ipu mpoMmy,
BPaxOBYIOTBbCS ITOKa3HUKH MOTEHIialy HayKOBO-
MeJaroriyHuX MPAIiBHUKIB T4 OCBITHBOI MOJITUKH,
0 TIPOBAUTh NIEBHUIN OCBITHIH 3aKiIal.

BBaxkato, 1110 OrJIsizI eTarmiB peecTpariii Sk 3aco0y
nyOJIIYHOTO aAMIHICTpYBaHHA Yy cdepi 3aranbHoi
CepeIHbOT norpedye
aHalizy, i3 ypaxyBaHHSAM PO3YMIiHHS KIIOYOBUX

OCBITH JIeTani30BaHOTO
¢yHKLIH 3a3HaUeHOro mpoiecy. HaykoBi mimxoan
10 BU3HAueHHA (QYHKIOIH peecTpamii 3akiaaiB
3arajibHOl CepeTHhO1 OCBITH HaBely HIDKYE.

AHnani3z pocaigkens i myOJikauiii 3 mpooJe-
mu. Ha mnepekoHaHHS IHO3EMHHMX JOCJIJIHUKIB
Y. JIx. Pycco [1, €. 65-66] Ta  E.M. Anbkojci
[2, c. 120-122] no oyHKIi mporecy peecTpartii
3aKJaJiB 3arajlbHOi CEepeaHBbOi OCBITH IOIIIBHO
BIZIHOCUTH HaJlaHHSI OCTaHHIM IIPaBOBOTO CTATYCY,
3a0e3reYeHHs KOHTPOJIO 32 BUKOHAHHSIM OCBITHIX
CTaHIIaPTiB, €PEKTUBHE YNPaBIIHHI pecypcamu Ta
JIOTPUMAHHS 3aKOHOJABUMX BHMOI' Ta CTaHAAPTIB
SIKOCTI B OCBITHBOMY TPOIIEC.

MeTtoro craTTi € JOCHI/DKEHHS IPaBOBUX
acmeKkTiB peectpaiii sk 3aco0y myOmiYHOTO
aJMiHICTpYBaHHS y cdepi 3araabHOi CcepelHbOl
OCBITH TIISIXOM (POPMYBaHHS KIFOYOBUX BHKIIUKIB,
IO MOCTalOTh Mepe] ACPKAaBHUM IPOLECOM Y
30epekeHHI  BiANOBIMHOI SKOCTI OCBITH  JIJIs
3100yBayiB 3araibHOi cepeaHboi OCBiTH. OCOOIUBY
yBary NOpUAUICHO CHUCTeMaTH3alii 3aKOHOIABYMX
BHUMOT Ta CTaHJIAPTIB SKOCTi B OCBITHROMY ITPOILIEC]
aK  ¢yHKUii peectpauii y cdepi 3aranbpHOL
CepeIHbOl OCBITH 13 3alPONOHOBAHUMHU €JIEMEHTa-
MU X MOKpaIeHHs.

Buknaa ocHoBHOTo martepiany qoc/iTKeHHS.
Haganns 3akiamam 3aranbHOi CepeHBOI OCBITH
MPaBOBOTO CTAaTyCy Takoro sk (YHKIiS MpOIeCy
peecTpaliii ocTaHHIX 0a3yeThCs Ha JIeriTUMAIii X

TUSTBHOCTI. 3 TOYKH 30py FOPUAMKO-YIIPABIiHCHKOI
Teopii, 3aKiam 3arajlbHOI CepeaHbOi OCBITH, 3a Ta-
KHX yMOB, OTPHUMY€E TPaBO JiSITH SK OCBITHS ycCTa-
HOBa BHAcHioOK HaOyTTs odimiifHOTO cTaTycy
cy0’exra ocBitu [1, C. 66].

OyHKIis 3a0e3meveHHs] KOHTPOJIIO 32 BUKOHAH-
HSM OCBITHIX CTaHIApTiB 3aKjaJaMd 3arajJbHOI
cepeaHboi OCBITH, B CBOIO 4Yepry, HOKJIHKaHA CTH-
MYJIFOBAaTH 3aKJIaJH 3araibHOi cepeJHbOl OCBITH J0
JOTPUMaHHA OCBITHIX Mporpam, CTaHAapTiB Ta
HaBYAILHUX  IUIaHiB. Y crnocio
3a0e3MeYyeThCsl  BIAMOBIAHA SKICTh OCBITH JIJIs

TaKuu

3700yBaviB 3arajibHOI CepeHbOi OCBiTH [2, C. 121].
EdexTrBHE ympaBmiHHA pecypcamH 3aKiajiB
3arajlbHOl cepeqHbOi OCBITH SK QYHKIIA 1X
peecTpanii nependayae MOHITOPHHT (PiHAHCYBAHHS
3aKJIaJIiB 3arajbHOi CEpPEJHBOI OCBITH Ta OOJIK
PECYPCIB/KOHTPOJIb 32 BUKOPUCTAHHSAM OCTaHHIX. Y
TakoMy (¢opMaTi 3aKJIaiM 3arajbHOi CepeaHBOI
OCBITH MO30aBIIIOTECS MOXKJIMBOCTI 341HCHIOBATH
HEIJTbOBE BUKOPUCTAHHSI KOMITIB i3 Jep>KaBHOTO
Oro/KeTy, 10 COPSIMOBYIOThCS Ha cepy 3araibHoi
cepenHbOol OCBITH, 3araiom [2, c. 121-122].
JoTpumaHHS  3aKOHOJABYMX  BHMOT  Ta
CTaHJApPTIB SKOCTI B OCBITHBOMY TIpOLIECi SIK
¢yHKIiT peectpamnii y cdepi 3aranpHOI cepemHBOL
OCBITH, HAOCTaHOK, 0a3yeThCs Ha IMPE3YMIIIii He-
YXHIBHOTO JIOTPHMaHHS

cepenHLo'i OCBITH IIOJIOKEHb 3daKOHOJaBCTBa IIPO

3aKjIaJaMH  3arajbHOl
OCBITYy Ta TPO 3arajbHy CEPEIHIO OCBITY, 30Kpe-
Ma [2, c. 122].

Onucani Bume (QyHKINT peecTparlii 3akiaiiB
3arajibHOi CepeTHhOT OCBITH JJO3BOJISIIOTH TOBOPUTH
MPO HASBHICTH YITKOTO MPU3HAYCHHS 3a3HAYCHOTO
mporiecy. OcrTaHHI mTonArae y cucTeMaTH3amii
OCBITHBOTO MPOCTOPY Y cepi 3araibHOI cepeTHbO1
OCBITH Ha 3acallaX IOPUIUYHOI BU3HAYCHOCTI, JTOT-
pUMaHHS OCBITHIX CTaHIAPTiB Ta BUMOT 3aKOHO-
JTAaBCTBA 3aKJIaJIaMU 3arajbHOi CEPeIHbOI OCBITH.

[IpobnemaTnka omnucaHuxX Bulle (QyHKIINA
TMOJISATaE B TOMY, III0 BOHU, OUIBIIOI MipOI0, MOJIE-
JMOTh  «ifeampHUi»  QopMar  HOpoIeaypU
peecTparlii 3aKiajiB 3arajibHOi CEpeaHbOI OCBITH,
TOJ1 K OCTAHHS Ma€ IEBHI HEIONIKH, KOIi3il Ta
HEY3T'0J[KEHOCTI.

Hapai, mpomnoHy0o 3yHHHUTHCS HA OTJISIAL IIPO-
HEeIypu peecTparlii 3aKiajiB 3arajbHOI CepelHbOi
OCBITH 3 IMO3UINI IOPUAMYHOI Teopil Ta Ha aHai3i
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Kyxona 1. B.

MIPaKTHYHUX OCOOJIMBOCTEH peecTparii 3akjIamiB
3arajgpHOl CepeaHbOi OCBITH (HA TPHUKIAIl ChepH
3arajpHOI CepeaHbOI OCBITH B YKpaiHi).
VY3aranpHeHUH miaxia 10 po3yMiHHS (PEHOMEHY
MpoLeAypH peecTpamii Sk 3aco0y MmyOIiYHOTO
yIpaBiiHHS y cdepi 3aranbHOi cepeqHbOI OCBITH,
BIJIMIOBIZIHO 70 MO3MIN# BiTum3HsAHKX [3, ¢. 32-33]
Ta 3apyOixknux [4, c. 311-312] HaykoBuiB, moJjsrae
y TOMY, IO IIeH TPOIIEC € FApaHTIE BIAMOBITHOCTI
3aKJIaiB 3arajibHOI CEPeIHBOI OCBITH OCBITHIM
CTaHJapTaM, BCTAHOBJICHUM Y 3aKOHOJABCTBI
MEBHOI Jep)KaBH. 3AIMCHEHHS AisSUIBHOCTI 3aKjaja-
MU 3arajibHOi CEpeIHhOI OCBITH y MEXKax MPaBOBO-
rapaHTye
JSUTBHOCTI OCBITHBOT CHUCTEMHU, OPTaHIYHUM CKJIaJI-

ro TOJs, BOJHOYAC, 3aKOHHICTh
HUKOM KOTPOI € cdepa 3araibHoOi cepeIHbOI OCBITH.

[poueaypa peectpariii, mpu OMY, MOXE CTO-
CYBaTHCS HE JIUIIIC TOPSAKY Ta MPOLEIYyPH HaTaHHS
3aKJIajjaM 3arajibHOi CepelHbOI OCBITH IpaBa Ha
3MIMCHEHHS OCBITHBOI [iSJILHOCTI, a, 1 IIHTaHb
00J1iKy 3700yBayiB 3arajbHOI CEPEIHBOI OCBITH Ta
HAYKOBO-TICATOTIYHAX  TPAIiBHUKIB  OpraHaMu
yTpaBIiHHS B OCBITHIH raiys3i.

Tak, 3a JOHOMOTOI peecTpallii 3700yBayiB
3aKJIaJIB 3arajbHOI CEpEeHbOI OCBITH OpPraHu Ta
IHCTUTYIIT OCBITHBOI Tally3i MOXKYTh BECTH OOJIIK
Ta 3BITHICTH 3arajbHOi YCHINIHOCTI Y4HIiB, QOpMY-
BaTH  PEKOMEHJalii  MmOJ0  MOTEHI[IHHOro
MiBUIICHHS PiBHA €()eKTUBHOCTI BUKJIAJAaHHS de-
pe3 TearoriyHi KOHCYJIbTAIIl TOIIO.

PeecTpariis  HayKOBO-TIENAroriyHUX  TpaIliB-
HUKIB, Y CBOIO 4Yepry, Ma€ Ha MeTi Bepudikarliro
mpodeciiiHoi kBamidikamii memaroriB Ha 3acamax
HEOOXiTHOCTI TMOCTIHOrO MiABUINEHHS PIBHSA iX
komreTeHTHOCTI [3, c.33; 4, c.312]. 3a3nadeni
MiaXoau, ne-(pakTo, BUCTYMAKOTh IHCTPYMEHTOM
Jeranizauii HayKOBO-TIEJAroriyHoi [issIbHOCTI Ta
mportiecy 3100yTTsS 3HaHb y 3aKiajax 3arajibHOl
CepeTHhOI OCBITH.

Maro 3a3Ha4MTH, IO MPUHAJICKHICTH MPOIEAY-
pu peecTparii 0 mpolecy HaJaHHS IOPUIAYHOTO
JI03BOJTy Ha JiSUTBHICTH 3aKIJIaJ[iB OCBITH, a, TAKOK,
JI0 TIPOIIeCy MEePEeBipKU KOMIIETEHIIIi 3/100yBadiB Ta
HaJaBadiB OCBITHIX IOCIYr € CBiTYEHHSM KOM-
TUIGKCHOTO ~ XapakTepy 3a3HAueHOro  IPOIecy.
Peecrparist sk 3aci® myOJIIYHOTO aIMiHICTPYBaHHS
y cdepi 3aranbHOI cepelHbOi OCBITH, BiJTaK, Ma€e
Ha METi rary3eBHil PO3BUTOK 3a3HaueHoi cdepu i3

aKLEHTOM Ha MiJBUILEHHA KOMIIETEHTHOCTI i
YYaCHUKIB.

I3 mpaBoBoOi (fOpUAWYHOI) TOYKH 30pY, BOJHO-
9ac, 3a TAKUX yYMOB 3QJIMIIAETHCS HEBU3HAYCHHM
KOHTEKCT MOEJHAHHS LIeH 11 KOXKHOTO 13 3a3Ha-
YEHUX CETMEHTIB: 3arajbHOro (3arajbHa CepeaHs
OCBiTa SIK HOPMATHBHO-YNPABIiHCHKHIA KOHCTPYKT)
Ta CIelialbHOTrO (HajaBaui Ta 37100yBavi OCBITHIX
MIOCIIYT y Taiy3i 3aranbHoi cepeHboi ocBiTH). To-
My, Ha MO€ TMEpeKOHaHHS, MOULTbHO Oyno O pos-
risaaTi (QEHOMEH MPOIEAYPU PEECTPAIlii SK 3ac00y
nyOJIiYHOTO anMiHICTpyBaHHSA y cdepi 3araibHOi
cepeaHboi OCBITH, HacaMmIiepes, i3 MO3MIIii CIpsMYy-
BaHHS Ta KOOPJMHAIIIT 3a HOTO JIOTIOMOTOO iHIIIKX,
JIOTUYHUX J0 JAHOTO IMPOLECY raimy3en, uo € Woro
CKJIaJJOBUMH 4YacTUHaMu (HAYKOBO-TIEIArorivyHi
MpaliBHUKH, 37/00yBadi OCBITHIX MOCIYT).

3aranpHOTEOpPETHYHE TMPHU3HAYCHHS peecTparii
AK 3aco0y myOJiduHOro amMmiHicTpyBaHHA Yy cdepi
3arajJibHOI CEepeHbOI OCBITH, TaKOX, MiJUISATAE
JeTani3amii Kpi3b Npu3My (QYHKIIHA, SKHMH OCTaHHSI
HajlJleHa y sSKOCTI mporecy. Jlo HUX BiTYM3HSIHA
nociigauns FO. Koctionina [5, ¢. 42-46] nponoHye
BIJTHECTH  KOHTpPOJIHO-3BiTHY,  JIEraji3alliifHy,
OCBITHBO-MOHITOPHUHTOBY Ta PaBO3aXUCHY.

KonTponbHO-3BiTHa (QYyHKIIiS peecTparii sk
3aci0 myOmiyHOrO aaMiHiCTpyBaHHS Vv  cdepi
3araJbHOi  CEpeAHBOI OCBITM Mae€ Ha MeTi
JTOCITI/DKEHHST BiJNOBITAIBHUMU JIEPKaBHAMH OP-
raHaMy Ta IHCTHTYLISIMH JIaHHX IIPO CTPYKTYpYy Ta
AKICTh OCBITHIX IIOCIYT, HayKOBO-TIEJaroTiYHUN
KOJICKTUB Ta apXiTEKTypy OCBITHBOI CHCTEMH 3a-
KIaay 3aranbHOl cepenHboi ocBitm. Ha minmcrasi
aHami3y 3a3HaueHUX CKJIAIOBHX, MOxe OyTtu chop-
MOBaHO BHCHOBOK PO MOXKJIMBICTH peecTparii 3a-
KJIaJIy 3arajJbHOi CepeIHbOi OCBITH Ta HaJlaHHS HO-
MY BIJIIOBIIHOTO piBHA akpeauTauii [5, C. 42].

Jleramizaniiina (yHkuia peectpanii sk 3aco0y
nyOJIiYHOTO aAMiHICTpYBaHHA y cdepi 3arajbHOi
CepeaHbOi OCBITH rapaHTy€e 3aKOHHICTh AisIBHOCTI
3a3HaYCHUX YCTaHOB. MexaHi3MOM JOCATHEHHS pe-
3yJIbTaTy BHUCTYNA€ HaJaHHS BiAMOBIIHOTO MpaBo-
BOTO CTaTycy SIK 3aKiajy 3arajJibHOi CepenHbOi
OCBITH, Tak 1 mepcoHayy (BHKJIagayam, HayKOBO-
NeIarorivHoMy KOJIEKTHBY) OCTaHHBOTO [5, C. 43-
44].

OCBITHBO-MOHITOPHHTOBA (DYHKIIiS peecTpanii y
AKOCTI 3aco0y MyOJiYHOTO aJMIHICTpYBaHHS Y
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cthepi 3araabHOI CEPENHBOI OCBITH CIIPSIMOBaHA Ha
BIICTE)KEHHS 3MiH y CKJaJi CHCTEMH 3aKJIafiB
3arajpHOl CepeaHBOI OCBITH 1 3a0e3lmedeHHs X
BIJIMOBITHOCTI BUMOTaM y KOHTEKCTI CTaHAApTIB,
BCTAHOBJICHUX JAJISI OCBITHHOI CHCTEMH Ta 3arajibHoi
cepeHbOl OCBITH SIK 11 JTaHKH, 30KpeMa [5, C. 45].

[IpaBo3axucHa ¢yHKLisg peecTpamii sk 3aci6d
nyOJIiYHOTO aAMIHICTpYBaHHA Yy cdepi 3aranbHoi
CepeliHbOi OCBITH, B CBOIO 4Yepry, BKIIOYA€E
BIJICTe)KCHHSI 3a0€3ICUcHHs TpaBa Ha TIOBHY 3a-
rajJbHy CEepeJHIO OCBITy AJS BCiX 3700yBadiB, IO
CHpHsi€e CTBOPEHHIO YMOB JOCTYIHOCTI 1 piBHOCTI B
OCBITi. Buleonucane KopecmoHAye 3arajibHOJe-
MOKpaTHYHUM KOHCTUTYIIMHUM IIpaBaM iHAWBiAA
Ha ocBiTy [5, C. 46].

CyKyIHICTh TMPOaHATI30BaHUX BHILE (YHKIIIH,
KOTPUMH HaJICHUI TpOIeC peecTparii y SKOCTi
3aco0y myOmiuHOro aaMiHicTpyBanHsi Yy cdepi
3arajibHOi CepeIHbOi OCBITH, JIO3BOJISIE TOBOPUTHU
PO KOMIUIEKCHUN MOPSAJOK HOTO 3aCTOCYBaHHS.

BoaHouac, HeBUPIICHUMH TUTAHHIMH, 3 TOUYKH
30py (yHKIIOHATBLHOTO 3a0€3ICUCHHS, 3ajIHIla-
IOTBCS 4CTEKT HarsiAy, CTUMYJIIOBAaHHS Ta PO3BUT-
Ky cepu 3arajbpbHOI cepelHbOi OCBITH Ta, 30KpeMa,

3aknaaiB, 1o  (YHKIIOHYIOTH B paMKax
BiJIMTOBITHOTO CEPENOBUIIIA.
BpaxoByroun 1e, BOauaro 3a  JOLIIBHE

MOXKJTUBICTh JIONOBHEHHs (yHKIIH peecTpamii y
SKOCTI IyOJiYHOTO aaMiHiCTpyBaHHS Yy cdepi
3arajbHOI CepelHbOI OCBITH HAIJISIOBOIO, CTHMY-
JIFOFOYOIO Ta PO3BUTKOBOIO (DYHKITISIMU.

HarnsnoBy ¢yHKIIO peecTparii y sIKOCTI 3aco-
Oy myOi9HOTO aaMiHICTpyBaHHS y cepi 3arabHOL
CepeHbOl OCBITH IPOIOHYIO PO3IJLIIATH SIK JI0-
MTOBHEHHS JI0 KOHTPOJIHHO-3BITHOI, BU3HAYAIOYH i 3
No3uLii BIACTE)KEHHS BIAMOBIAHOCTI AiSIIBHOCTI
3aKJIa/liB 3arajbHOi CepeIHbOI OCBITH paMKaM Ipa-
BOBOT'O TOJIS.

Crumyniorouy (QyHKIIIO peecTpamii gk 3acid
nyONIiYHOTO aAMiHICTpyBaHHA y cdepi 3araibHOi
CepeaHbOoi OCBITH MOYHA PO3TJISIIATH Y KOHTEKCTI
BCTAHOBJICHHSI CTaHIApTIB y Taily3l 3aranbHOi
cepeanboi JIeTepMiHyBaTUMYTh
MiABUIICHHS piBHS KBanmigikamii y pamkax HaB-

OCBITH, IO

YaJbHOTO MPOIECY Ta aKaJIeMIYHOI CIIPOMOKHOCTI.
Po3ButkoBa (QyHKIisS peecTpamii sSK  3acid
nyOJIIYHOTO aAMiHICTpYBaHHA y cdepi 3aranbHoi
CepenHbOoi OCBITH, HAa MIl MOTJISAN, MOBUHHA MAaTH
y3araibHIOIOUMH XapakTep Ta BU3HAYaTHCS KPi3b
NpU3My BHUKOPHCTaHHS JIBOX IMOMEpeqHiX (QyHKIiH
y CTajJOMy BJIOCKOHAJICHHI SIKICHMX TIOKa3HHKIB
HaBYAIBHOTO TPOIECY Y 3aKiajgax 3arajbHoi
CepeIHbOI OCBITH.
BucHoBku. Ha
MiIXOMIB 1O PO3YyMIiHHS peecTpaiii Ak 3acoly
nyOJIIYHOTO aAMIHICTpYBaHHA y cdepi 3araibHoi
cepeHbOl OCBITH MPOTIOHYIO 3IACHUTH
CHUCTEMAaTH3allil0 OCTaHHIX 13 3alpPOITOHOBAHUMH
eJleMeHTaMu MoKpaiieHHs (quB. Taou. 1).

OCHOBI  IPOaHAII30BaHUX

Tabnuys 1.

TeopeTuyHi miIX0aM 10 BU3HAYECHHS Ta PO3YMiHHS peecTpauil sik 3aco0y my0/1i4HOro
aaMiHICTpyBaHHA y c(epi 3arajbHOI cepelHbOI OCBITH: OTOYHHUI CTAH TAa NPONMO3UIiI NOKPaLIeHHSA

TeopeTH4HAa KOHCTPYKILis

Po3ymiHHs Ta npono3uiii BUI03MiHU 0CTAHHBOTO

Peectpaunis sik 3aci6 my6niuHoTrO
aJIMIHICTPYBaHHs cepH 3arajabHOi
CepeHbOT OCBITH

[Iporiec € rapaHTi€ro BiAMOBITHOCTI 3aKJIaJiB 3arajibHOT CEPEAHBOT OCBITH OCBITHIM CTaH-
JapTaM, BCTAHOBJIGHHM Y 3aKOHOJaBCTBI IIEBHOT JIeprKaBH, a 3/ ICHEHHS AisUIbHOCTI 3a-
KJIJIaMH 3arajbHOi CepeIHbOT OCBITH Y MeXaX MPaBOBOTO MOJIs FAPAHTYE 3aKOHHICTh
ISUTBHOCTI B TaHii raxysi. MojkHa BUAO3MIHUTH MiJIXiJ, TOABIIH MOJOKESHHS 1010
e(peKTHBHOTO YIIPaBIIiHHS 3aKJIa[aMH 3aralbHOI CepeHbOI OCBITH (HAYKOBOIO,
MaTepiaJbHO-TEXHIYHO 0a3aMu) 3a TOTIOMOTO0 MPOLIEAYPH peecTparii

KoHTponbHO-3BiTHA QYHKITIS
peectpariii sk 3aco0y myOTigHOTO
aJIMIHICTPYBaHHS 3araJibHOT
CepeHbOT OCBITH

JlocipkeH S BiAMOBITATBHAME JIEPKABHUMH OpPTaHaMH Ta IHCTUTYHISIMHU JAaHUX PO
CTPYKTYPY Ta SKICTh OCBITHIX ITIOCIYT, HAYKOBO-TIEAArOTiYHHI KOJIEKTUB Ta apXiTEKTypy
OCBITHBOI CHCTEMH 3aKJIaJy 3araibHol cepeHboi OCBITH. MOXXKHA BHO3MIHUTH LIUISIXOM
JTOJIaBaHHs MEXaHi3MiB Ta 3ac00iB 3BITHOCTI 3aKJIa/(iB 3arajibHOT CEPEAHBOT OCBITH MEPE
JIep>KaBHUMHU OpTraHaMH

Jleramizaniita QyHKIis peecTpaii
SIK 3ac00y TyOIIYHOTO
aJMIHICTpYBaHHSA 3aTrajbHOL
cepeiHbOi OCBITH

lapanTyBaHHS 3aKOHHOCTI TisSUTHHOCTI 3aKJIaJliB 3araJibHOI CEpeIHhOT OCBITH B paMKax
mpaBoBoro mois. CriociO BUAO3MIHU — aKIEHT Ha YpaxXyBaHHS MPAKTUIHUX MiIXOdIB 10
(byHKIIOHYBaHHS YCTaHOB B paMKax IPaBOBOT'O TOJIS
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Kyxona 1. B.

Tlpoooeoicennn madbauyi 1

OCBITHBO-MOHITOPUHTOBA (PYHKIIis
peectpariii sk 3aco0y my0OIigyHOTO
aZMIiHICTPYBaHHS 3arajlbHOL
CepeTHBOI OCBITH

3a0e3mnedyeHHs BiIIOBIAHOCTI AiSUIBHOCTI 3aKJIa/liB 3arajlbHOI CepeIHbOi OCBITH HOpMa-
TUBHUM BUMoraMm. He motpebye Bumo3MiHu

[paBo3axucHa GyHKIisN peecTpartii
sIK 3ac00y IyOniqHOTO
aZMIHICTPYBaHHS 3araJIbHOL
CepeHbOI OCBITH

Peasrizarist IpUHIMIIB JOCTYITHOCTI Ta PIBHOCTI B paMKax 3100yTTs 3araibHOI cepeHbo1
ocsitu. He notpebye BHg03MiHN
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Iryna Zhukova

LEGAL ASPECTS OF REGISTRATION AS A MEANS OF PUBLIC
ADMINISTRATION IN THE FIELD OF GENERAL SECONDARY EDUCATION

State Institution of Higher Education «University of Education Management»
of the National Academy of Pedagogical Sciences of Ukraine
Sichovykh Striltsiv Str., 52A, 04053, Kyiv, Ukraine
E-mail: irina_pravo@ukr.net

The purpose of the article is to study the legal aspects of registration as a means of public administration
in the field of general secondary education by forming key challenges facing the state process in maintaining
the appropriate quality of education for general secondary education applicants. Results: determines that in
modern conditions, the registration procedure as a means of public administration in the field of general
secondary education ensures transparency, openness and efficiency of management processes in this field. It
has been proven that the key purpose of the registration procedure of institutions of general secondary
education can be considered to be the control and supervision of the activities of institutions of general
secondary education, the direction and coordination of the national education system (including the field of
general secondary education as a systemic element of the educational space) and guaranteeing the provision
of quality educational services in institutions general secondary education.

It is noted that with the help of the registration procedure as a means of public administration in the field
of general secondary education, the state is able to make sound management decisions regarding institutions
of general secondary education. At the same time, indicators of the potential of scientific and pedagogical
workers and the educational policy implemented by a certain educational institution are taken into account.

It is substantiated that the registration procedure belongs to the process of granting legal permission for
the activities of educational institutions, as well as to the process of checking the competence of applicants
and providers of educational services, which is evidence of the complex nature of the said process.
Registration as a means of public administration in the field of general secondary education, therefore, aims
at the sectoral development of the specified field with an emphasis on improving the competence of its
participants.

It has been analyzed that from a legal point of view, at the same time, under such conditions, the context
of the combination of goals for each of the specified segments remains unclear: general (general secondary
education as a regulatory and administrative construct) and special (providers and recipients of educational
services in the field of general secondary education). Discussion: it would be expedient to consider the
phenomenon of the registration procedure as a means of public administration in the field of general
secondary education, first of all, from the position of directing and coordinating with its help other branches
related to this process, which are its constituent parts (scientific and pedagogical employees, recipients of
educational services).

Key words: registration; means of public administration; sphere of general secondary education;
scientific and pedagogical workers; recipients of educational services; provision of legal permission.
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OIIU®PYBAHHJS I11B — EJIEKTPOHHE BUCTABJIEHHS PAXYHKIB
I KIMPEHCHA CUCTEMA SAK MOJEJIb
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Mema cmammi nonseac y 00CAIONCeHHI 0cobIUGOCMell EBPONENCLK020 00CBI0Y BUKOPUCTHANHS
EIeKMPOHHUX PAXYHKIB, U000 el1eKMPOHHO20 AOMIHICIPYSAHHS NOOAMKY HA 000aHy 6apmicms ma
NPAKMUYHO20 BNPOBAONCEHHS eNeKMPOHHUX paxyHKie ¢ Yxpaini. 3 1 ciuns 2019 poxy ¢ €sponeiicbkomy
Coro3i  (Imanis) 3anpoeadsiceno 6UMOZY eNeKMPOHHO20 BUCMAGIEHHs paxyhkie. Komnanii nosumnmi
cmeoprsamu eleKmponHi paxyHku-gakmypu ons npooasicie B2G, B2B i B2C i naocunamu ix odepoicysauy
paxyuka-gpaxkmypu vy eusnauenomy ¢popmami XML uepez yenumpanvny niamgpopmy. Ile 0oszsonse
HOOAMKOBUM Op2aHaM 30IUCHIOBAMU KOHMPOAb, AKUL NOMIMHO 3MeHwus pospug Il/[B y nepwi xinvka
Micayis nicas o020 esedenns. Memoou: 00cniodicents 6a3yemvbCsl K HA 3A2ATbHOHAYKOBUX Memo0ax, max i
Ha cneyughiuHux npasosux mMemooax, 3a 00NOMO20K0 AKUX PO3POOISIOMbCSL PI3HI HAYKOGI NOJIONCEHHSA Ma
OOKMPUHANLHI NIOX00U WOOO PO3YMIHHSA NOHAMMSL MA CYMHOCII IOPUOUHHUX QIKYIl, a MaAKoxiC IX 3HAUEHHS
6 ananizoeanii npasosit cepi. Pezynomamu: Ykpaina éce we iocmac y uKopuUCmaHnti maxux yugposux
Moxcaugocmeil. 3 mMemoro O0pomvoOU 3 WAXPALCMBOM, A MAKONC O/ 3MEHUIeHHsl GUMPAM KOMNAHIN Ha
OOMPUMAHHSL 8UMO2, CAIO PO32ASHYMU MONCIUBICMb 3ANPOBAOINCEHHS 0008 S13KO8020 MA 3HAYHOIO MIPOIO
CMAHOAPMU308AHO20 EIeKMPOHHO20 BUCMABILEHHS! PAXYHKIE 13 YEHMPAIbHOI NIamdopmoio nepeoaui.
Ocobnuso ye cmocyemovcsi B2B npooasicie. Kpim moco, komniekcHuii cmanoapmu308aHutl 0OMiH
PAXYHKAMU-akmypamu  CmMeEopioe  GeIude3Hi MOJNCIUBOCMI 01  aemomamusayii npoyecié y cghepi
byxearmepcokoz2o 06niky. Q620eopennsn: exnouenns mpansaxyitt B2C cnio npoananizyeamu  Oinviu
demanvho. Y 06y0b-axomy eunaoxy mpeba npuldinumu yeazy (NpUHAMHI) 3a2anTbHOHAYIOHATILHOMY
8NPOBADINHCEHHIO, siIKe Mae Oymu 0obpe NIO20MOBICHUM, 4 MAKONC PAHHLOMY 3ATAYYEHHIO 6CIX NPUYEMHUX
VYacHUKi6. Ykpaina nosunHa supiwiumu, K 60HA Xoue peazysamu Hd yel po3sUumox nodill, 8paxogyiouu
Hosamopcuky poav €C. Busgnaemuvca, imaniicbka npoyedypa ogopmaeniss 3 0006 s3K08UM eNeKMPOHHUM
BUCTNABNIEHHAM PAXYHKIG-(hakmyp eusnauae Kypc Ha yugposuti I/[B i momy modce 6ymu suxopucmana sk
naaH Oasl MOMNCIUGOI YKpaincbkoi cucmemu. Imaniticokui 00c8i0 nepegipsemvcsi Ha npeomem U020
MOXCIUBOCI nepedadi 6 YKpainy: sKi MONCIUBOCI MA PUSUKU ICHYIOMb 015 AOMIHICMpayii ma KoMnauiv
RICIsL 6NPOBAOINCEHHS MA SIKL MOMEHMU € AKMYANbHUMU NICISL 6NPOBAOICEHHSL.

Knwwuoei cnoea: eirexmponuull paxyHok, Waxpaucmeo, eneKmpoHHe eucmasienns paxyukie, B2B
npooadxci; asmomamusayis npoyecis.

IlocTanoBka mpodiaemMu Ta il AaKTYAJIBHICTh.
[Nonarox Ha monany BapTticth (I[1[B) € ocHOBHUM i3
HENPSAMHUX NOJATKiB, CIPIMOBAHUM Ha HAIIOBHEHHS
nepkaBHOTO Oromkery Ykpainu. CBO€I 4eproro,
[IIB € omHuM i3 HaiimpoOieMHIMINX MOJATKIB TO-
My, IO BiH CKJIaJHU{ B OOUYHMCICHHI Ta OOJIKY Y

3B’A3KY 3 MOCTIHHMMH 3MiHAMH B HOTO aIMiHICTpY-
BaHHI, HEY3rOJKEHICTIO HOPMaTHBHUX aKTIB i He-
JIOCKOHAJIOIO ITO/IaTKOBOIO CHUCTEMOIO. Y XBaJICHHS
ITogatkoBoro koaekcy YkpaiHM He BHpPIIIWIO 3a-
3Ha4YeHi npoOneMu, ane HaONM3WIO YMHHE HOAAT-
KOBE 3aKOHOJABCTBO IO CyYacCHHMX CTaHIApTiB aj-
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MIHICTPYBaHHS HEMPSMUX MOJATKIB €BpPOMEHCHKO-
ro Corozy.

AHaJji3 pociimxkenb i mybaikauiii 3 mpooJse-
MH. JocmimxeHaro aKTyaqbHUX  IUTaHb,
MOB’si3aHuX 3 aaMiricTpyBanHsM [1/IB, mpucssue-
HO Tpali TaKUX HAayKOBLIB 1 (axiBLiB-TIPaKTHKIB,
sk B. Aanpymenko, O. Bacunuk, A. Kpucosatuid,
B. €pumenxko, P. [TocnaBcbka. OnHak yci 1i T0CIi-
JOKCHHsI OyJIM TIPOBEJCHI JIO BBEIEHHS 1 MOYATKY
(YHKLIOHYBaHHSI CUCTEMH EJIEKTPOHHOrO aaMiHic-
tpyBauns [1/IB B Ykpaini abo  Oynu npucBs4eHi
OKpPeMUM IHTaHHSAM WIOJI0 OpTaHi3amii mporecy
aJIMiHICTPYBaHHS.

Bukiaa ocHoBHOro marepiajiay H0cCigKeHHSs.
B ocranni poku B €Bponeiickkomy Coro3i Oyno
BXHUTO OaraTo 3axoiB ISl YCYHEHHS PO3PHUBY
ITJIB [1]. Po3pus I1/IB, sikuii BU3HAYA€THCS SIK Pi3-
HUIT MDK OYiKyBaHMM 1 (DAKTUUHUM HaJIXOJDKCH-
HsaM Bix I1JIB, BkiIto4ae 30UTKH Yepe3 maxpaicTBo
Ta YXWICHHS BiJl CILIATH MOAATKIB, a TAKOXK 30UTKU
Yyepe3 HEeIIaTOCIPOMOXKHICTh, aJMIHICTPATHBHUX
MMOMMJIOK 1 MOJaTKOBOTO CTPYKTypyBaHHs. Y 2017
poiti aedinut [1/IB Tinbku B HiMeydnHi OI[IHIOETH-
cs B MOHAA 25 MimbspAiB €Bpo; B ITamii medinur B
34 minbsapau €Bpo. Y BchoMy €BporeiickkoMmy Co-
1031 TIOJIOBMHA JepKaB-WICHIB OTpUMalia Oijblie
HIK Ha JECATh BIACOTKIB MEHIIIE TOXOHIB, HIXK O4i-
KyBasiocs [2]. 3axoau, cnpsiMOBaHi Ha 3MEHIICHHS
IOTO PO3PHBY, 30CEPEKYIOThCSI Ha OOpoThOI 3
mraxpaiictBoM. 3 wmiero meroro Ha piBHI Corosy
MPUIAHATO OaraTo 3aco0iB, a00 BOHU BITKPHTI s
BCIX JepkaB-wieHiB. [HTEeHCH]IKOBaHO BUKOpHC-
taHHs iHcTUTYLiM €C Ta pi3Hi piBHI anMmiHicTpaTu-
BHOTO CHiBpoOIiTHMUTBA. Y MaiOyTHROMY MOXe
OyTH CTBOPEHO JTOJIaTKOBHUil iH(OopMaIiiHIi 0OMiH
JMaHUMH BiJI TIOCTaYalbHHUKIB TUIATIXHHUX IOCIYT.
Kpim Toro, maker enekTpoHHOI KoMepuii mpu3Ha-
YeHWI NI BUPIIICHHS MPOOJIEMHU BiJICYTHOCTI TIO-
JIATKOBOI YE€CHOCTI 0araTbOX KOMIIaHIM, 110 3/1HC-
HIOIOTh 3aMOBJICHHSI MTOLITOIO 3 TpeTiX KpaiH. llpe-
IIEZICHTHE TIPaBO CBPONEHCHKOrO CYy TaKOX Oepe
Ha cebe 3000B’s13aHHS 3 OOKY JepiKaB-WICHIB MPO-
TUAIATH 3TOBXKHMBAaHHIM 1 IIaxpaiicTBy. MexaHizm
LIBUJKOTO pearyBaHHs JIO3BOJISIE BCIM JAepiKaBaM-
qreraM 70 2024 poky po3mOPSIUTUCS TIPO 3BOPOT-
HE HapaxyBaHHS Ui BiJIOBIAHAX TPYI TOBapiB
a00 MOCIyYT Yy BIJIMOBIAb HA PANTOBI CEPHO3HI BHIIA-
IKY Iiaxpaiictsa. Lle cremiagbsHo NMpU3HAYECHO IS

oOMexeHHsI KapycenbHuX Tpan3zakiiiii [3]. Lleit 3a-
XiZT BHKOPHCTOBYBaBCS OaraTbMa JeprKaBaMH-
wreHaMu. Ha momatok g0 mux 000B’I3KOBHX BUMOT
Coro3y, aep)kaBU-4JICHH B HMPUHITUII MOXYThH TIPH-
WHATH TOMATKOBI TpaBWia, TaKi SK COJIJapHA Bil-
MOBITANIBHICTH, siKa peanizoBana B [lombmi Ta Icna-
Hii [4]. OgHaK NPUHLIMI MPONOPLUIHHOCTI 0OMEXYe
e(eKTUBHICTh Takux npaBwi. Ha momartok mo nwmx
BapiaHTiB, sKi € equHUMH B ychomy Coro3i abo
NpUHAMHI BIJKPUTHMHU IJISl BCiX Jep)KaB-4JICHIB,
OKpeMi JAepKaBU-WICHH YCHIIIHO 3aCTOCYBaIH 1O
KOMICIT 3 Ha/IaHHS JI03BOJIY Ha BXKUTTSI CIICI{iaIbBHUX
3axoiB. ITamis minuia UM LUISIXOM SK 13 €JIEKT-
POHHHMM BHCTaBJICHHSIM PaxyHKiB, TakK i i3 3ampoBa-
JOKCHHSIM CUCTEMH OOMEXCHHMX PO3IICHUX ILIaTe-
XKIB.

Po3moin moToKy IiaTtexiB Ha CIUIaTy MOJATKIB
1 orutaTy paxyHkiB-aktyp perymroersesi €C — Ko-
MICis BiAXWIMJIA L€ SIK 3arajbHOCOIO3HE PIIICHHS.
Opnak Iranis, sk i [lonbina, Hapa3i Mae J103BiT BH-
KOPHCTOBYBATH I[0 MPOLEAYPY TUMUAcOBO. Uechka
PecniyOnika mOTpUMy€eThCS MOAIOHOTO MiIXOAy Ha
oOpoBUTBHIN ocHOBI. CrielianbHi 3aX0/H, SKi Bij-
PI3HSAIOTBCS BiJl JACp)KaBH-WieHa JO JICPIKaBU-
YjieHa, 30KpeMa, BUIJIAJIAIOTh JIy)K€ CYMHIBHUMHU.
Bonu cymepeuats enuniii cuctemi [1JIB. Cnemia-
JBHI 3ax0au OynM CXBaJieHi Juie Ha OOMEeXeHHH
Jac.

TakuM 4YHHOM, TIOTOYHY CHTYaIlil0 MOXHa
PO3YMITH JepKaBaMHU-YIEHAMH SK EKCIIePHUMEH-
TaipHy (pasy. TUM He MeHIl, iCHye PU3UK TOTO, 110
po3npoOieHa aep)kaBa CTaHe MOCTIHHOK — SK MU
BCl 3HA€EMO, HIIIO HE € TaKUM IOCTIMHHUM, SIK THM-
yacoBe pilieHHs. ToMmy Bxe icHye morpeba B Hisx
IOJI0 JIOPOXKHBOI KapTH, sIKA Ma€ TPHU3BECTH 10
3HOBY eamuHOi cuctemu [1/IB. MoxnmBocTi nmdpo-
BUX IHCTPYMEHTIB — 1, 30KpeMa, 000B’3KOBE BIIPO-
Ba/DKCHHS CIIEKTPOHHUX CHCTEM BHCTaBIICHHS
PaxyHKiB — MalOTh BiZirpaBaTH LEHTPAIbHY POJb Y
MaiiOyTHiit cucremi [1[IB. MammHouunrani aai
paxyHKiB-()aKkTyp BiAKpHUBAIOTb HOBI MOXJIMBOCTI
JUTSL aBTOMATHU30BAHOTO KOHTPOITO JIJIS TIOJJATKOBHX
ajMiHIiCTpaIliii.

[lpu 3ampoBaJKEHHI TaKOTO KOHTPOJIO CIij
PO3PI3HATH MIiAXOAU 10 3BITHOCTI Ta IMiIXOAH JI0
OYHILECHHS. MAXOMiB 110
3BITHOCTI € Te, 1110 JaHi paxyHKa-(pakTypu mepeaa-
I0ThCSI aJIMIHICTpALlil JIUIIE Iic/isi HOro BUCTABJICH-
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i lle moxe BigOyBartmcs abo uepe3 OiIbIINI
MIPOMIXKOK Yacy, HaIllpUKIaM, I Jac ayauTy, abo
Maibke B peasHOMY dYaci. [Ipomec odopmienns —
L€ J[AW3aiiH EJEeKTPOHHUX CHCTEM BHCTaBJICHHS
paxyHKIB, y SKHX paxyHOK-(aKTypa CTa€e IHCHUM
JIUIIE TMicAs WiATBEPIKESHHS BiJ aJMiHiCcTparii.
Tomy agmiHicTpalisi OTpUMY€ BiJOMOCTI PO paxy-
HOK-(haKTypy IO TOTO, SIK HOTO MOXHA HaJiclaTH
onepxkyBauy. lle cTBOprO€E Ie OUTHINIMIA MOTCHITIAN
st 6opoTeOu 3 maxpaiictBoM. BogHouac BUKIHK
HE CJIiJ 3BY’)KYBaTH JI0 METH OOpOTHOU 3 IIaxpamct-
BOM Ta yXHWJICHHSAM BiJ crjiatu nojatkis. LlIBuae,
caMme 3apa3, KOJIM HalliOHaJbHI CTaHAAPTH LIEC HE
BCTaHOBJICHI, € YyJOBa MOXJIMBICTh BCTAHOBUTH
3arajbHOCOIO3HI CTaHIApTH 1, TaKUM YHUHOM,
cnpusaTy mudpopizalii MmogaTKkOBOr0 3aKOHOIABCT-
Ba Ta CIPOIICHHIO 300py MOAATKIB.

Bxe icHye Oararo miaxomiB 0 nudposizarlii 3a-
KOHOJAaBCTBA  MpPO  MOJATOK 3  MNPOJAXIB:
€Bponeichkrii 3aKOHOIaBelb YKe 3p0OUB MepIInii
KpPOK JJIsl CTBOPECHHSI HEOOXiTHUX PAaMKOBHUX YMOB
s «uugpoBoro paxynky». 3 2013 poky crart-
1 218 JdupextuBu npo I1/IB no3Bossie HamcumaTu
CIIEKTPOHHUH PaxyHOK-(aKTypy 3aMiCTb Mmamnepo-
Boro. OfHaK ojiep)KyBad paxyHKYy-(QakTypu Mae
MOTOJUTHCS HA BUKOPHUCTAHHS EJIEKTPOHHOIO pa-
XYHKY-(pakTypu BimmoBimHO 10 ctarti 232 Jupek-
tuBy npo I1JIB. Okpim TOro, enekTpoHH1 paxyHKu-
¢dakTypu He 000B’SI3KOBO € CTPYKTYPOBaHHMH Ja-
HUMH, TOOTO AaHWMH, SKi MOXYTh OyTH OIliHEH]
MmammHo. Kpim Ttoro, HupekruBa 2014/55/€C
IIOAO0  E€JEKTPOHHOIO BHCTABJICHHA PaxyHKiB-
bakTyp s nepkaBHHX 3akymiBenab [5, c. 1-11]
BHMArae BiJl Aep>KaBHHUX aJIMiHICTpaIid OTPUMYyBa-
TH Ta OOpOONSATH CTPYKTYpPOBaHI €JIEKTPOHHI pa-
XyHKHU-(hakTypu. OnHi€0 3 HijeH i€l TUPEKTHBH €
BCTaHOBJICHHSI 3HAYHOIO MipOIO €IMHOTO CUHTAKCH-
Cy IUi1 ycyHeHHs Oap’epiB y Ttoprisii. dopmar
PaxyHKiB Tako)X Ma€ OyTH NPUAATHUM IS CEKTOpa
B2B i, TakuM YMHOM, CHIPHATH LIMPOKOMY IOILIH-
PCHHIO EJIEKTPOHHHX paxyHKiB-¢pakTyp [5, c. 1-11].

Opnnak mpakTh4Ha cgepa 3acToCyBaHHS OOMe-
KEHa 3 JIBOX aCIHEKTiB: MO-TIEPIIE, OXOIUTIOIOTHCS
JUIIe JepXaBHI KIi€HTH. 3 iHIIOro OOKy, 30-
OOB’sI3aHHST TIOUIMPIOETHCS JIMIIE HA OJCPKyBadiB
MOCHyT, aje He Ha THX, XTO iX Hajae. Takum 4u-
HOM, HaIllOHAJIbHI 3aKOHOZABII MOBHHHI PETYJIIO-

BaTH, YM Ma€ BHJa4a JICKTPOHHOTO PaXyHKa TAKOXK
OyTH 000B’I3KOBOIO B ILOMY KOHTEKCTI.
HacmigkoM 1mporo € HEMOCHIiTOBHE BIPOBAI-
JKeHHSI 3 Pi3HUMHU 3000B’s3aHHAMH Ha (enepainb-
HOMY Ta 3€MENBHOMY PIBHSX 1 MIXK (eneparTbHIMU
3eMIsIMA ~ HaBiThb y  Himeuumni. 3aransHuM
MiJX00M J0 3BITHOCTI, SIKHH MOXHa PO3IJISIaTH
AK TOTIepeIHIKA SIEeKTPOHHUX CHCTEM BHCTABJICH-
HSl paxyHKiB, € Tiepeiaya JaHuX PaxyHKiB-(akTyp,
3apEECTPOBAHUX Y OyXraiarepcbkomy oOmiky. SIKiio
nepeaaTd BUACHO, L€ AY)Ke CXOKE Ha mepenady
€JIEKTPOHHOTO paxyHKa-(akTypu 0e3 (pakTUUHOTrO
HaJCUJIaHHS paxyHKa-(paxkTypu
ollepKyBauy. IcmaHis, HampuKIaa, JOTPUMYETHCS

CIICKTPOHHOTO

TAKOTO TMiAXOAy: 3aKOHONABCTBO IcmaHii momo
paxyHKiB-(aKkTyp
€BpOTICHCHKE 3aKOHOIABCTBO. Y cexTopi B2G icHye
CTPYKTypOBaHi
CJNEKTPOHHI paxyHKU-QakTypu. Y MPUBATHOMY

€JIEKTPOHHUX BioOpaxae

3000B’sI3aHHS nepeaaBaTH
CEKTOpI TTOBMHHI BUKOHYBATHUCS JIUIIE BUMOTH J[H-
pexTuBH moao cucremu [1/1B, ocobnuBo amns enex-
TPOHHHUX PaxyHKiB-pakTyp MIOAO0 aBTEHTHYHOCTI
IMOXOJ[>KEHHS, LIUTICHOCTI ix BMICTY Ta
yntabenapHOCTI [6].

3000B’s13aHHST BUJIABaTH EJIEKTPOHHI PaxyHKH-
(akTypu icHye nuIie B 0coOnmBuX cepax, i HaBITH
Tomi MoTpiOHa 3rofa 3amoBHHKA. lle o3Hauae, 110
HaBpsJ YU MOXKHA OTPUMATH OyIb-sIKi HaHi, sKi
MOXYTh Oyt OIliHEeHi (hiHaHCOBOIO
aaMmiHicTpanietro. OnHak 3 1 munas 2017 poky icHye
3000B’s13aHHA HETAHO TIepeaBaTH JaHi paXyHKiB-
¢axtyp gepe3 cuctemy SlI (Sistema de Suministro
Inmediato de Informacion) [7, c. 220]. Kommamii,
SKi B)K€ IMOBHHHI 1TO/IaBaTH IIOMICSYHI JeKiaparii 3
[1/IB, maroTh HamaBaTH OOJIKOBI AaHi JJIS BX1JHHX
Ta  BUXiIHI  paxXyHKU-(aKTypH,  TpaH3aKIlii
BCEpE/IMHI CITIBTOBapuCTBa Ta akTuBU. KiHIeBUi
TEpMiH MOJAHHA JaHUX paxyHKa-(pakTypu CTaHO-
BUTh JIMINE KiuTbka aHiB. JlaHi mepemaroThes y
¢dopmari XML i ToMy MOXyTh OyTH aBTOMaTHYHO
OLliHEH] NOAATKOBMMHK OpraHamMH. YTOpLIMHA Ta-
KOX cTBOpmIia nofiony mnargopmy 1 nmunas 2018
poky [8].

3000B’s13aHHST HaJaBaTl IOAATKOBHM OpraHam
MOJATKOBI JaHi y mid ¢opmi yepe3 OHIANH-
THCTpYMEHT He € HOBUM: y cepi NOAaTKIB Ha MPU-
OyTok mepemadya OyXraiaTepChbKUX NaHWX, HaIPHK-
nana, y dopmi nokymentis SAFT Bxxe 1aBHO € 3BHU-
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YaifHOI0  TPAaKTUKOIO B  0aratbOX  KpaiHax.
Himeupkuii E-Bilanz Takox Mo)kHa BigHECTH IO
miei kareropii. OKpiM TOTO, HESIKi KpaiHU B)KE BU-
KOPHCTOBYIOTh KOHTPOJIb Maii’ke B peabHOMY daci,
aBTOMATHYHE MOPIBHSIHHSA JTaHUX | BUKOPHCTaHHS
mporpaMHOro  3a0e3medyeHHs  JUid  aHaji3y
pusukiB [9, c. 221]. OnmHak HEOOXIIHOK YMOBOIO
JUISL IIBOTO € HASIBHICTh JTAHMX, SIKI MOXKHA 00pO0IIs-
TH.

Onnak mpaBoBa cutyanis B Itamii € me mmp-
OO0 1 3aclyroBye Ha OCOOJNMBY  yBary:
00OB’SI3KOBE €IEKTPOHHE BUCTABJICHHS PaxyHKIB i3
LHEHTPAJFHOIO TIepelladeio paxyHKiB-pakTyp st
TUTATHUKIB MOJATKIB, SIKi MPOXKUBAIOTh B ITamii, Oy-

2019 p.
Oco0NHBICTh ITATIHCHKOTO MiAXOMY MOJSATrae B TO-

JIO  3alpoBa/DKCHO  TaM | CidHA
My, IIO BiH BUXOJUTH 32 PaMKH{ MPOCTOI Hepenadi
JaHUX PaxyHKiB-QakTyp: paxyHKH-QaKTypH €
JMIACHUMHM JIMIIE TICHS 1X TEPeCUJIaHHS IMMOAAaTKO-
BUMU opraHamu. IIpuiimaroTbes nuiie JOKYMEHTH
paxyHKiB-(akTyp, SKi BiAMOBIAAOTh (OpPMaTEHUM
BUMOTraM. SIKIIO BOHM WBOTO HE POOIATH,
BINIPaBHUK OTPUMYE CIIOBILICHHS MPO BiIMOBY.
[lepenaBanHio paxyHKy-(hakTypu mepeaye (aBTo-
MaTH4HA) peectparist Ta 3aTBEP/KEHHS
aaMiHicTparnieto. TakuM 94MHOM, iTamilichKka CHCTe-
Ma € Tpouenyporo oQOpMIICHHS, SKa TaKOX
CYNPOBOKY€ETBCSI TIEpeiavyeto  paxyHKY-(QakTypu
Yyepe3 CUCTEeMY IMOJAaTKOBOro aaMiHicTpyBaHHs. B
Itanii mepecunanHs onxepXyBauy O3Ha4Yae BUAAUY
paxyHKy-()akTypH, OCKUIBKM SIKIIO paxyHOK-
(hakTypa BIIXUIAETHCA CUCTEMOIO Iepenadi, paxy-
HOK-(paKTypa TOBEPTAETHCS BiJIIPABHUKY i, OTXKE,
OLIbIIE HE € TIUCHUM.

ITamis Oepe Ha cebe ponp TmioHepa B
€Bponeiicbkomy Corozi. OnHak y 6araTbox KpaiHax
JlatuHcbkoi AMepuku npoueaypu 0ohOpMIICHHS
BUKOPUCTOBYIOTBCSI MPOTATOM OaraTboX PpOKIB i
4acTO MOMITHO 30UITBIITYBalld TMOJATKOBI HAIXOJ-
keHHs. OpHaK BOHM HE 3aBXAM BKIIOYAIOTH
omepariii B2C. 3amicte 1pOro BimOyBaeThCs
MiATBEPIUKEHHS, HANPHUKIAA, OUITIXOM HOBEPHEHHS
Xely paxyHKa-pakTypy 3 aAMiHICTPAaTUBHUM KIIIO-
yeM. Byap-sikuil THI paxyHKY-(akTypu TeopeTHY-
HO MOXe OyTH 3a0e3medeHrid UM KOJOM, SKHI
Mi3HINIE MOXKHA TIEPEBIPUTH Ha TPaBUIBHICTh
iHpopMarii  Ta
ta [10, c. 449]. 1le o3Hauae, 1O B Iili CHCTEMi BCe

aBTEHTUYHICTD JOKYMCH-

e MOXKJIMBI paxyHKu-QaxTypu y ¢opmari PDF Ta
Ha mamepi. Y HOeAKUX INTaTax pPeeCTpariro Ta
cepTudiKamifo TaKoX IepenaHo cepTHU(HIKOBAaHIM
MPUBATHUM TIOCTadajdbHUKaM. Taki MIXomd Mo-
JKYTh MaTH MEHII arpeCHBHUI BIUIMB HA MPOIECH
BUCTABJICHHSI PaxyHKiB y MPHUBATHOMY CEKTOpi Ta
MOXYTh 3aJy4YUTH MEHIIE pPEeCcypciB MOAaTKOBOI
azMiHicTparrii. Y Toii ke yac, OJJHaK, BOHH HE MPOo-
MOHYIOTH KOMIAHiSIM NE€peBarun €KOHOMii KOIITIB i
aBTOMATH3allii, K 00IIIsS€e ITAINCHKUN MiAXiT Yepe3
BUKJIFOYHO IIM(POBI paxyHKU-PaKTypu depe3 LieH-
TpaJIbHy TOYKY KOHTakTy. Peanizamisi iTaliichbKol
MOJIEN, a TaKoX 30UIbIICHHS BIPOBAIKCHHS
MiaXoaiB 10 3BiTHOCTI B Icmanii Ta YropuuHi, Ha-
NpUKJIaJ, CBi4aTh MPO 3pPOCTAaOuy AWHAMIKY B
JUCKYpCi HaBKOJO €JIEKTPOHHHUX paxXyHKiB-(akTyp
y €porneiicbkoMmy Corozi. OpaHIis TakoK Hello-
JABHO 3aKpilliiia 3ampoBapKEHHs 000B’SI3KOBOL
paxyHKiB-GaKkTyp A
npopaxis B2B. 3akoHonmaBua Biama 3anuimia

CHUCTEMH  EJIEKTPOHHHUX
BIIKPUTUM THUTAHHS IIOJI0 TOTO, YH MOBHHHI BHJa-
Yya eJIEKTPOHHUX paxyHKiB-pakTyp abo mepemaya
JaHUX PaxyHKiB-(aKTyp cTath OOOB’S3KOBHUMH, 1
TOMY III¢ HE MPUIHIIA PIICHHS I[0J10 OPOPMIICHHS
yn 3BiTHOCTI. [linxix BcTaHOBIIeHHH. Peanizaris
po3paxoBaHa Ha mepiog Mixk 2023 i 2025 pokamu.
Ho Toro wacy momaTtkoBa agMiHICTpaIlisi TOBHHHA
Oylne BU3HAYMTH HAWKPANUH MOMXIMBHHA MiAXif
micist BceOIYHOTO aHami3y Ta OTPUMAHHS CXBAJICH-
HA €Bpomelcbkoi paau [11]. 3aBasku upomy
IOOpOBITEHOMY 3000B’s3aHHIO (DpaHITy3bKOTO 3a-
KOHOZABYOTO  OpraHy eJNeKTPOHHI  paxyHKH-
(hakTypu HapemTi 3’ IBUINCS HA KOHTHHEHTI.
Bucnosku. Tenep YkpaiHa mae BUpILINTH, SIK
BOHA XOY€ pearyBaTy Ha [eld pO3BUTOK MOJiH, Bpa-
XOBYIOUM HOBaTopcbky posb €C. BusBnserscs,
iTaniiceKa npoueaypa odopmiteHHs i3
00OB’SI3KOBUM  €JIEKTPOHHMM  BHCTaBJICHHIM
paxyHKiB-()akTyp BH3HA4a€ Kypc Ha LUPPOBHIMA
I1IB i ToMy mMoke OyTH BUKOpHUCTaHa SIK IUTaH IS
MOXKJIMBOI yKpaiHChbKOi cucteMu. OnucyeThes mpa-
BOBa 1CTOpisl TOXOKEHHs 1TaNmiiChKOI CHUCTEMHU.
OYHKIIOHANBHICTh CUCTEMH TOSCHIOETHCS OLIBII
neranbHO. lle BKIIIOWae KOJO CTBOPEHHS 30-
0OB’sI3aHUX KOMIIaHIH 1 TIOKa3ye, Ik MOXHa CTBO-
pIOBaTH, HAJICWJIATH Ta OTPUMYBATH EJIEKTPOHHI
paxyHku-paktypu. [loTim
MEPEBIPSETHCS HA MPEIMET HOro MOKIMBOCTI

ITaIUCBKAI  JTOCBixg
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mepenavyi B YKpaiHy: SKi MOXIIMBOCTI Ta PH3UKH
ICHYIOTh Uil agMiHICTparlii Ta KOMITaHIH ITicis
BIIPOBQ/DKCHHSI Ta SIKI MOMEHTH € aKTyaJlbHUMH
micist BupoBamkennasa’? [ligBoasan migcyMok, MOX-
Ha CKa3aTH, M0 eJIeKTPOHHI paXyHKU-(PaKTypH CIif
CHpUKMaTH IMO3UTUBHO, 1 10 B YKpaiHi € moTpeda B
JAX.
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Oleksandr Zaiets

DIGITIZATION OF VAT — E-INVOICING
AND CLEARANCE SYSTEM AS A MODEL

Auszubildend Thien-Steuerberatung GmbH & Co. KG
Vellandstrale 2, D-26892 Dérpen, Deutschland
E-mail: zaec_1985@meta.ua

The purpose of the article is to study the features of the European experience in using electronic invoices,
regarding the electronic administration of value added tax and the practical implementation of electronic
invoices in Ukraine. From January 1, 2019, the European Union (Italy) introduced the requirement for
electronic invoicing. Companies must create electronic invoices for B2G, B2B and B2C sales and send them
to the invoice recipient in a defined XML format through a central platform. This allows the tax authorities
to exercise control, which significantly reduced the VAT gap in the first few months after its introduction.
Research methods: the study is based on general scientific methods as well as specific legal methods, with
the help of which various scientific positions and doctrinal approaches to the development of ideas
regarding understanding the concept and essence of legal fictions, as well as their significance in legal
sphere, have been analyzed. Results: Ukraine still lags behind in using such digital opportunities. In order to
combat fraud and reduce compliance costs for companies, the introduction of mandatory and largely
standardized electronic invoicing with a central transmission platform should be considered. This is
especially true for B2B sales. In addition, the complex standardized exchange of invoices creates huge
opportunities for automating processes in the field of accounting. Discussion: the inclusion of B2C
transactions should be analyzed in more detail. In any case, attention should be paid to (at least) nationwide
implementation, which should be well prepared and early involvement of all involved actors. Ukraine must
decide how it wants to respond to this development. Given the pioneering role of the EU. It turns out that the
Italian registration procedure with mandatory electronic invoicing sets the course for digital VAT and can
therefore be used as a blueprint for a possible Ukrainian system. The article describes the legal history of
the origin of the Italian system and explains its functionality in more detail. It covers the creation of bound
companies and shows how you can create, send and receive e-invoices. The Italian experience is examined
for its transferability to Ukraine: what opportunities and risks exist for the administration and companies
after implementation and what points are relevant after implementation.

Key words: electronic invoice; fraud; electronic invoicing; B2B sales; process automation.
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Mema: suznauumu cymuicms, 3MICM [ 3HAQYEHHS 6 NpeoMemi AOMIHICMPAMUSHO20 NpPAa MAKO20
AOMIHICMPAMUBHO-NPABOBO20 NOHAMMS, 5K «AOMIHicmpamueHa OisibHicmbvy. Memoou 0o0cniodicenns:
CUCTEMHO20 aHANI3Y | cunmesy, OOKMPUHATbHO20 NIZHAHHA Meopii AOMIHICMPAMUSHO20 Npasd, Memoou
dianexmuynoi ma GopmarbHoi 102IKU 00360IUNU POPMYIIOEAMU MA YMOYHIOBAMU OCHOGHI NOHAMMS
AOMIHICMPamueHoi JISILHOCI, A MAKOJIC MEmMOoO V3adedNbHEeHHs mMa MOOeNO8AHHA HOGUX MeOPemU4HUX
3Hanb. Pesynomamu: suznaueni npooiemu nooaibuo20 po3gUmKy HOHAMmsL i CUCmemMu a0MiHICIMpamueHoi
oistnbnocmi. Tlooano cucmemy OisibHOocmel, CKAIA008UX cucmemu nyoniynozo ynpaeninus. llonimuka 6
aominicmpamusHil  cghepi  popmanizyemvcsi 6 HOpMAX — AOMIHICMPAMUBHO20 — 3AKOHOOABCMBA  Ma
peanizyemocs 6 AOMIHICMPAamueHiltl OisibHOCMI, 6 nepuly uepey, K OisIbHOCMI i3 Npagoeoi 83aemooii
cyb ’ekmie npueamno2o i nyOniMHO20 Npasa. 3acmocy8aHHs NOHAMMS «AOMIHICMPAMUEHA OULIbHICbY
cmeopioe €0Hicmb nioxody 00 ii npasosoeo pezymosanHs HOPMAMU MAMepianrbHo2o ma GopMAaTbHO20
aoMinicmpamueHo2o npasa. 3apyoixcHull 00ceio i nioxio 00 po36UMKY CUCmemMu NyOaYHO20 YAPAGLIHHSI
bazyemvcs HA YyHOAMenmi yimKko eusipenoi i cmanoi npasoeoi cucmemu, AKa 3a0e3nevye npasosuUMu
3acobamu npasa i 3aKOHHI IHMeEpecu 2SPOMAOAH HA MIHIMATLHO HeOOXIOHOMY pieHI. 3anpoeadicenHs
NOHAMMSA «NYONIuHe AOMIHICMPYBAHHIY, IKe NO2IUHAE NOHAMM «AOMIHICMPAMUSHA OISIbHICIbY 68 Meopii
aominicmpamueno2o npasa Yxpaiuu, 6i00ysacmvcs Oe3cucmemuo, 3a GIOCYMHOCMI PO3YMIHHA U020
SHAYEeHHs, 3MICmY | Micysi  cucmemi aOMIHICMpamueHo-npasosux nousams. Q62080peRHA: apeyMeHmy€emscs
NOJNOJICEHHS, WO NpAsogy CKIA008y NYONIYHO20 YNPAGNIHHA XAPAKMEPU3YIOMb OCHOBHI NOHAMMA
«aoMinicmpamusHe npaso», «AOMIHICMPAMueHa OISTbHICbY, «AOMIMICIPAMUBHe 3AKOHOOABCNBON.
3anpononosano 6uU3NAUEHHSI NOHAML «AOMIHICMPAMUGHA OisNbHICMbY [ «NYONiuHO-a0MIHICMpamuena
OisnbHiCMb.

Knwuogi cnosa: aominicmpamusua cgepa; aoMiHicmpamugHa OIsTbHICIb, AOMIHICmpamueHe npago,
AOMIHICMpamugHe 3aKOHOOABCMBO, npeomem AOMIHICMpamueHo20 npasa; nyoOaiyHe AOMIHICIPYSAHHA,
nyoaiune ynpaeninHs, nyonuHo-aOMIHICMpPamueHa OisIbHICMb.

IlocTanoBka mpodiaeMu Ta il AKTYAJIBHICTh. HSTb, K1 JIO3BOJISIIOTH PO3BUHYTH CHCTEMY IPaBO-
AKTyaNbHICTh TIUTaHHA TIOB’si3aHa 3 THM, IO BUX 3aco0iB 1 CIOCOOIB  aJMiHICTPaTUBHOL
aJMiHICTpaTHBHE MPaBO TIOBMHHE «3aXUIIATH» JiSUTBHOCTI.
mpaBa 1 3aKOHHI IHTEpecH rpoMajlsiH H OJHOYACHO [Ipobnema monsirac B TOMY, IIO HOHSTTA
3a0e3neuyBaTH €(QEeKTHBHY AisUTBHICTH ITyOIiuHOI «aJIMiHICTpaTHUBHA TiSUTbHICTHY», OCOOJUBO B HaBYa-
anMinictpamii. Ile  morpebye  Bim — Hayku JBHIN 1 HAyKOBIH JiTeparypi 3 aaMiHICTPAaTHBHOTO
aJIMIHICTPaTUBHOTO MpPaBa Y3rOXKEHOI 1 3p03yMiJIOl npaBa, BHUTICHSAETHCS HOBUM  [UIi  HAILOTO

cucteMu 0a30BUX aIMiHICTPATUBHO-TIPABOBUX II0-
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aJMIHICTPATHBHOTO IIpaBa MOHATTAM «IIyOITidHE
aJMIiHICTPYBaHHS.

Jleski BUCHI-amIMIHICTPATHUBICTH BBAXKAIOTH, IO
MOHSTTS «ITyOIliYHe aIMIHICTPYBaHH» MPETEHAYE
Ha MiCIle CHCTeMOYTBOPIOIOYOI Kareropii, sKa
COpUATHME  peamizalii  CKIagHUX  3aBAaHb
aJMiHICTpaTHUBHOTO TpaBa. AJle B HayKOBil
JiTepatypi Ioci BiACYTHI NMEPEKOHJIUBI apryMeHTH
mIOAO0 3MicTy MyONIYHOTO agMiHICTpYyBaHHS Ta
HEOOXIZHOCTI BNPOBAIKEHHS Y KaTeropialbHUM
amapar aaMiHiCTpaTUBHOTO MpaBa aHOTO MOHSTTSL.
[lix yac 3acTocyBaHHA B HaBYaJIbHIM 1 HayKOBiiH
JmiTeparypi 3 aaMiHICTPaTUBHOTO IpaBa MOHATTS
«myOniyHe aJMiHICTpYBaHHS» OIUNBIIICTH aBTOPIB
HABOJSTh MHOXHHY HOTO0 BH3HAYEHb 1 TIymMauaTb
iX 3MiCT Hapi3HO.

[IpoGiiemMy 3amiHu a00 BUTICHCHHS IOHSTTS
«aIMIHICTpaTUBHA JiSUTBHICTBY» JIOLIOMOXKE PO3-
B’S13aTH TiJIbKM CHCTEMHE MOJAaHHS: 3MICTY IMOHST-
T, CEpeIOBHIIA HOTO ICHYBaHHS Ta B3a€MO3B’SI3KiB
3  IHIIHMMH  OCHOBHMMH  aJMiHICTPATHBHO-
MPaBOBUMH TOHSTTSIMHU.

Ha panuii MoMeHT B yKpaiHCBKiH Teopii
aJMIHICTPAaTHBHOTO mpaBa 3aJIMIIAIOTHCS
HEBUPINIEHUMH THUTAHHS: BU3HAUEHHS, 3MICTY i
3HAYEHHSI aIMiHICTPATUBHOI JiSIIEHOCTI.

AHani3 pocaigkens i myOJikaniii 3 mpo0Jie-
MH. BUBYeHHIO MPOOIIEMATHKH aIMiHICTPaTHBHOL
JSUTBHOCT1 TIPUCBSIYEH] TIpalli HayKOBIIB, TAKUX K
Bb. Aep’siHOB, B.M. beBsenko, IO.I1. butsxk,
LILTanochiverko, B.M. 'opmiennoB, P.A. Kamrorkawid,
JIB. Koparms, BK. Kormaxos, AT.Komzrok, €.B. Kypinnwii,
O. Ocranerko, BIL IetxoB, OI1. Paouenko, A.O. CeniBaHoB,
B.®. Cipenko, B.S1. Tamiii, M.M. TumeHko,
10.C. llleMurydeHKo Ta iHIIKX.

Paninie mOHATTS «aJIMiHICTPAaTUBHA JTisTTBHICTHY
B HAayKOBiH 1 HaBUaIbHIN JiTepaTypi OyJi0 cTanuM i
JIIOCTaTHLO BH3HaHUM. HaBememo neski 3 ii BU3Ha-
YEHb.

AnMiHICTpaTUBHA [isUIBHICT — BH3HAUYEHa 3a-
KOHOM 4YHM KOHCTHTYLI€I KpaiHM pi3HOTO poay
po3nopsiaya  TiSUIBHICTH ~ OpPraHiB  JIE€PXKaBHOTO
yIpaBIIiHHS, BUKOHABUOi BJIAAM, KEPIBHUX OPraHiB
3aKJIaiB, MiIPUEMCTB, OpraHizarii [1].

AnMIHICTpaTUBHA AISUIBHICTh — 11€ BpPEryJIbOBa-
Ha HOpPMaMH aJMiHICTPaTHBHOTO TpaBa JisUTbHICTh
OprafiB  JAep)KaBHOI

BIIQAW, peali3oBaHa B

aJIMIHICTpaTUBHO-TIpaBOBUX (opMax i3 BUKOPH-

CTaHHSM  aaMIHICTPATUBHO-TIPABOBUX  METO/IIB
BIIQIHO-ITYOJIIYHOTO PETYyIIOBaHHS I peami3arii
cBO€i KoMrTeTeHIril [2].

3 X BH3HA4YEHb Ta aHAJI3y IHIINX BU3HAYEHb
aaMIHICTPaTUBHOI MisSUTBHOCTI, HaBEIECHUX, 30Kpe-
Ma, B podoti A.M. Anaposa [3] MmoxHa ckiiacTu 3a-
rajpHE YySABIECHHS WI0JO BHU3HAUEHHS 1i, SK
JISUTBHOCTI OpraHiB Jep»aBHOI Biagu (yOmiuHOi
aZMiHiCTpamii).

3 4acoMm Ta HEOOXiJHICTIO PO3BUTKY 3MiCTOBHOI
«3aXUCHOI» CIPSIMOBAHOCTI  aJAMiHICTPAaTUBHOTO
npaBa, 3a3HaJO 3MiH PO3YMIHHS 3MICTYy aaMiHi-
IISUIBHOCTI

CTPAaTUBHOI JiSTILHOCTI 3 OpraHiB

JIepKaBHOI BJIaU CyTO YIpaBIiHCHKOT
cupsimoBanocTi [3], Ha AiSUTBHICT 13 B3a€EMOIi
(koomepailii) pi3HUX CyO’€KTIB B TaKi¥l IisIIBHOCTI,
30KpeMa Cy0’eKTiB MyONiYHOTO Ta NPUBATHOTO

Impasa. ,HOCTEITHI)O JaBHO 3allpOIIOHOBAHO BXKHBATU

OHOBIIEHE IOHSTTS OCHOBHOT'O pi3HOBHY
aJMIHICTpPATUBHOI  JISUTBHOCTI —  «IIyOJIIYHO-
aJMIHICTPAaTHBHOI  AiSUIBHOCTI» HE CYTO  SIK

JiSUTBHICT MyONiYHOI aAMiHiCTpalii, a K Koorle-
pOBaHy MisUTbHICTH a00 IisJIBHICTBH 13 B3a€MOJIIl
cy0’€eKTiB MyOJIiYHOTO 1 MPUBATHOTO TIpaBa, 3ampo-
IMIOHOBAHO TaKOX CHCTEMHI CKJIaJ0B1
aJMIHICTpAaTHBHOI [iSUTBHOCTI: MeTa, TMPUHIIHIIA,
crocobu, 3acobu, MeTo 1, TPOAYKT [4].

[loHATTS «amMiHICTpaTUBHA [iSUIBHICTE» JABHO
noTpedye KOHKpeTH3allii ¥ yTOYHEHHS 3MICTy i
MICII B  CEPENOBUINI ICHYBaHHS OCHOBHHX
a/IMiHICTPAaTHBHO-TIPABOBUX TOHSTB.

Merta: BU3HAYUTH CYTHICTh, 3MICT 1 3HAUEHHS B
MpenMeTi  aIMiHICTPaTUBHOTO  IpaBa  TaKOTo
a/IMiHICTPAaTHBHO-TIPaBOBOTO TIOHSTTS, K
«aJIMIHICTpaTUBHA MisITBHICTHY.

Buxnag ocHOBHOro marepiajay J0CTiIKeHHS.
BucnoBuMo  aBTOpPCBKY MO3MLII0 Ha  Micie
«aJIMIHICTPAaTUBHOI MisUTBHOCTI» B CHUCTEMi 1HIIHAX
aJIMiHICTPATUBHO-TIPABOBHX IOHSTb.

«OCHOBHUMH O3HaKaMH CEpefOBHILNA Ui CY-
YaCHOTO MyOJIIYHOTO YIIPaBIiHHSA €:

- aJIMIHICTpaTHBHE NIPaBO, B SIKOMY PEaTi30BaHO
KOHKDETHI 3arajibHi NPUHLUUIM B3a€MOJIl BIaAH i
rpoOMajsiH (3aKOHHICTB; BIIKPUTICTH Ta MIPO30PICTh;
NPaBOBa BU3HAYEHICTH; MPABO I'POMAJISIH BUMAraTH
aJIMiHICTPaTHBHOI JisUTHHOCT);

- aJMIHICTpaTUBHA [isUIBHICTh, 10 O3HAYae
peanizamio JepkaBHOI Biagu (3a 0OYMOBIIEHUMH

110 IOpuouunui éicnux 4 (73) 2024



Kynes 10. [I.

CKJIaI0BO1 myOIi9HO-aAMiHICTPATUBHOI i3
B3aeMoii Ccy0’€KTiB IMyOJIIYHOTO Ta MPUBATHOTO
mpaBa» [4].

Bignosimao mo c1.2 KACY agmiHicTpaTHBHI
CyAH OUIHIOIOTH pIilIEHHS Ta [iSHHA IMyOIiuHOl
aaMiHicTpamii, SKi MOCTAIOTh «B SAKOCTI 00’€KTa
aIIMIHICTPAaTUBHOTO CYJOYUHCTBa» [5, C. 21].

Sxmo myOniuHe ynpaBmiHHS B YKpaiHi po3riis-
JIaTu SIK COLIaJIbHO-IiSUTbHICHY CUCTEMY, TO CHCTe-
Ma mependayae po3risa MiACUCTEM AisJIBHOCTI 3a
piBHsmMu (etamamu) ii ¢opmyBaHHA W peanizarii,
SKi B CYKYITHOCTi CTaHOBIISATh 3aMKHEHHH [IUKII:

1) nisbHICTE 3 (OopMyBaHHS MO MalHOyTHIX
3MiH CYCHUIBHHUX BIJHOCUH OpraHizamii IisiibHOCTI
BJIaJIM 1 BIJHOCHH MIX JIEP’KaBOIO 1 CYCIIBCTBOM;

2) MisUTbHICTh MDKHAPOAHUX 1HCTHTYTIB 3 (op-
MyBaHHS MoOJeNi MalOyTHIX 3MiH CYyCHiJIbHHX
010
aJIMIHICTPAaTHBHOI'O 3aKOHOJIABCTBA Ta 3aKOHOJIAB-

BIIHOCHUH rapMoHi3aiii  HalliOHAJILHOTO
CTBa MKHAPOJHUX CIIJILHOT Ta OKPEMUX JICPKaB;

3) misUThbHICTH MPABOTBOpYA 3 peaiizalii aep-
KaBHUMHU 1HCTUTYTaMH MOAeTl MaiOyTHIX 3MiH
CYCHIUIbHUX BiJJHOCHH, TIOB’SI3aHUX 3 OpraHi3amiero
JUSUTBHOCTI JIEP)KaBU U BIHOCUH MIXK TPOMaJITHAMHU
i opraHamu myOuigHOi aaMiHiCcTpanii B HOpMaTHB-
HO-TIPAaBOBHX AaKTaX aJMIHICTPATHBHOTO 3aKOHO-
OpraHi3oBaHUX Ha 3acagax
aJIMiHICTPaTHBHOTO TPaBa;

4) myGiiyHa AiSUTbHICTD JIep)KaBHUX 1HCTHUTYTIB,
110 OB’ s3aHa 3 BUKOHAHHSM HOPM
aJIMIHICTPaTUBHOTO 3aKOHOIABCTBA;

5) mpuBaTHA iSUTBHICTH, IO OE3MOCEPEHBO
MOB’si3aHAa 3 JIOTPUMAHHSAM IPAaBOBUX HOPM 3aKO-
HOZIaBCTBA, 30KpeMa a/IMiHICTPaTHBHOTO;

6) mpuBaTHA JisUTBHICTh Y YaCTHHAX, [0 0OE3I0-
CepeIHbO HE IOB’sI3aHi 3 JOTPUMAaHHSAM IPABOBUX
HOPM aJMiHICTPaTUBHOTO 3aKOHOAABCTBa, ajie 3a-
JIeKATh BiJl MOJEN BiTHOCHH MDX JEepXKaBOK Ta
CYCITITLCTBOM.

3 HaBeOeHMX BHILE JiSUTBHOCTEH MOMKHA
BUAUTMTH TEpIIi TPU SK AiSUIBHOCTI, sIKi Oesmoce-
PEeIHBO MOXKHA 3apaxyBaTy CKIaAOBUMH JisUTbHOCTI
3 «ghopmyeannsa noaimuxkuy agMiHICTpaTUBHOI cde-
pu — BiacHe, MONITHYHOI AissibHOCTI. Tpw iHII

JaBCTBa,

MOXHA 3apaxyBaTH CKJIJOBUMH JisUTBHOCTI 3
«peanizayii norimuxuy B aJIMIHICTpaTUBHIN cdepi.

BusHayanpHOIO € cUTyaris: KOJIH OTPUMY€EThCS
KIHIIEBHA TMPOAYKT TOJITHYHOI MisITBHOCTI —
HallioHAJIbHE AJMIHICTPAaTHBHE 3aKOHOIABCTBO,
MCIsT TPEThOrO YM HYETBEPTOrO pIiBHA (€Tamy)
IisTbHOCTI. Bin icHyrouoi Momeni oTpuMaHHS Mpo-
OYKTy 3aJIe)KUTh HA NPAKTHII CIiBBITHOIICHHS
nyONIiYHOTO Ta NPUBATHOTO TpaBa y JEprXKaBi.
JleMOKpaTHUHICTh  Jep)KaBU  BU3HAYAETBCS |
MOJISITa€ B TOMY, J€ MICTUTBCS 1 sIKa Mexka
CHIBBiIHOIIECHHSI TapaHTIl Ta «IEPEIIKOIKAHHS
peadizanii npaB rpoMaisiH, y Neplly uyepry npaBoBa
MeXa, Yy JApyry — pealbHO 3a0e3rledyeHa
MeXaHi3MaMH JIepPKaBHOTO ympaBiiHHA. Mexa Mix
HUMH BH3HAYa€ThCS CTYNEHEM IpPaBOBOTO Ta He-
MPaBOBOTO BTPYYaHHS (MEPEHIKOKAHHS YU CIPH-
SHHS) Jep)KaBU BUIBHIA MpHUBaTHIA JisUTBHOCTI
(BimHOCHHAM).

IMporec  «peamizanii
MOJKHa PO3TJISIIATH 32 JABOMa HalpsIMKaMHu IPaBo-

JICPKABHOI  TIOJIITHKH
BUM Ta HEIIPABOBHM.

[IpaBoBUM HampsIMKOM peai3alfii MOJITHKU €
3aCTOCYBaHHs 3aKOHOJIABCTBA B aJMiHiCTpaTHBHIN
JUSUTBHOCTI, sIKa BH3HAYA€THCS K IMKIIYHUH py-
TUHHUI TPOLEC BUKOHABCHKOI MisIIBHOCTI, SKWH
Ma€ MmoYaTok 1  3akiHueHHS.  [IpogykTom
aJMIHICTPaTHBHOI JiSUTBHOCTI € MPaBO3aCTOCOBHUH
aJMiHICTpaTHBHHUN aKT.

BaxnuBicTh ycBiOMIIEHHS 1 3aBEpIICHOCTI
MpoIieCcy peajizalii HOJITHKH B Teopil 1 mpakTUIi
MOSAICHIOETBCSL TUM, IO MiJ Yac OXOIUIEHHS (BTpY-
YaHHs) TOJITHKOI MyOIiYHOI MisNTBHOCTI JIepiKaB-
HUX 1HCTUTYTIB, TIOB’SA3aHOI 3 BHUKOHAHHIM
aJMIHICTPATHBHOTO 3aKOHOJ/ABCTBA, BiIOYBAETHCS
JOAAaTKOBE  «OXOIUICHHS/TIOTJIMHAHHSM  c(eporo
myOmiyaoro mpaBa cdepm mpuBatHoro. Ha
OpPaKkTULi, MDK OpraHamu JepXKaBHOI BJIAAH
VYkpainu BinOyBalOThCS MOCTiiHA «TOPTIBISH» MIX
MOJIITUKAMHU 1 BUKOHABISAMH, Ji¢ OyJe MPOXOJUTH
ISl MeXa «OXOIUICHHS/TIOTJIMHAHHS» THX YM 1HIIHMX
cdep NpakTHYHOI HiSUIBHOCTI CycHinbcTBa (Tpoma-
JISTH).

Bing Toro, uM BKJIIOYAEMO MH Y 3MICT HOHSTTS
«TIOJNIITHKA B aIMiHICTpaTHBHIA cdepi» NUTaHHA
peaiizaiii agMiHICTPaTUBHOTO 3aKOHO/ABCTBa, 3a-
JeXKHTh, Ky AepxkaBy Mu Oymayemo. Ilomituka mo-
BUHHA (opMalizyBaTucCsi BHUKIIOYHO B HOpMax
aJMIHICTPATUBHOTO 3aKOHOJIABCTBA Ta peaizy-
eéamucs B TPaBO3aCTOCOBHIM aJMiHICTpaTHBHIN
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JUSUTBHOCTI OpraHiB IMmyOJiYHOI BIagu Ta I1HIINX
cy0’€eKTiB.

Peanizarisi gep>kaBHOT TONITHKH, B MEPITY Yep-
Ty, TIOBUHHA OyTH 3a0e3leueHa MPaBOBUMH 3acO-
0aMu, Jie OCHOBHHM € HaJeXKHA aJMiHICTpATHBHA
IUsIBHICTh,  OpraHi3oBaHa  3a  CTaHIApTaMu
aJMIiHICTPAaTHBHOI MPOLEAYPH B MEXKaX MPUHIIMIIIB
aJIMiHICTpaTHBHOTO IpaBa [6].

Honimuxy 6 aominicmpamushiii cghepi modicHa
posymimu  AK  OlsIbHICMb Odepocasu 3
mpaucgopmayii 61AOHUX NOBHOBANCEHL | NEBHUX
inmepecié cycniibcmed (2pomaodsit), 0epiucasi,
mopeieni, NpoOMUCIOBOCMI 6 HOPMU 3aKOHIE ma
npasul AOMIHICMpPAMUBHO20 3AKOHOOABCMEA, WO
cmocylombesi  opeanizayii - disibHocmi  61adu Ui
BIOHOCUH MIDIC 0epaCcasor0 i CYCRiTbcmeom. 3aB-
JaHHA TONITUKK B aaMiHICTpaTuBHIN cdepi
MOJSiTa€ 'y  BperyloBaHHI  (DyHKIIOHYBaHHS

e(eKTHBHOI CHCTEeMH JIepKaBH 1 (hOpMyBaHHI 3aKO-
BU3HA4YEHOL

HOJABYO

I

CHCTCMH NEpCIIKOa

ITIpaBoBi mEepena, AKiPeryIOITh AIMIHICTPATHBHY A TBHICTE: *

% BEPXOBHA PAI[A Y I ﬂ gl:f;;ﬁ;}fﬁ?gaﬁlm ‘npaBa¥|

Tpuitasars HITAY

(amMiHICTpaTUBHHX Oap’epiB) BUTHHIH
KHUTTEMISITBHOCTI cottiymy [7].

Pesynbratu po3risity pi3HUX acleKTiB MONITHKH
B aJMIHICTpaTUBHIN cdepi JTONOMOXKYTh JATH
OlMbII y3arabHEHE BH3HAYEHHS I[HOTO TEPMIHY:
ROAIMUKA 68 AOMIHICIPamueHitl cghepi — OistibHiCmb
Ooepxcasu i3 opmysanns — eracmugocmel
aominicmpamueHo2o 3akoHooascmea Ykpainu ma
opeanizayii  egexmusnoi cucmemu  OiILHOCMI
nyoaiuHoi 61a0U.

Busznaunmo 3aranpHi Mexi  (opMyBaHHA 1
peatizanii MoyiTHKY B aAMIHICTpaTUBHIH cdepi.

3a piBHAMH pearmizamii ¢QyHKUOIA mpaBa iX
MOJIUISAIOTH 3a crocobamu peadmizanii
aJIMiHICTPATHBHO-NIPABOBUX HOPM Ha Taki: Gpopmy-
BaHHs, 3aCTOCYBaHHS, BHUKOHAaHHS, JOTPUMaHHS
HOpM MpaBa. Bu3HayeHi BUILlE MiJXOIU HaBEAEMO
Ha cXeMi oprasizauii myOJiYHOTO YNpaBIiHHS B
VYkpaini puc. 1.

Cvnosuii-npeueneHty

(3axorn-Vkpainm: TIpo-aaMiHicTpaTHBHEY Tponenypy; TIpo- I

» Cynu Vkpainuq

[IPABOTBOPIY AiTbHICTE; TIpo-a/mMiHICTPATIBHI TIOCIYTH Ta"
BemraesHmi - Macie HIIAY

il
l

1

ACTOCYBaHHS MpaBay
TaKTHIHHH ‘piBeHB
NPHITHATTS -4 IMiHICTPaTHBHIX ‘PilleHs

Peanizarmis: -BHKOHAHHAS TIpaBaf

Pemizanis: moTpuMaHAS TIpaBaq
OTIepaTHBHMUIT PiBeHBT

)|
(KACY-)

lNpaeoei-3acobu-cyaosoi-aianbHocTif]

Puc.'1.-Cxema-opragizauii my0/Ii4HOro i IpaBoBOr 0 YIIpaB/IiHHA ‘B YKpaiHi|

BukonaBua Biajia mpencTaBIeHa B MeXaHi3Mi
PO3MOILTY BiIaM OpraHaMy BUKOHABYOI BIIAJIH, SIKi
Oe3mocepeIHbO  3IIMCHIOIOTH  aJAMIHICTPaTUBHY
MISIBHICTb, OCHOBHOIO  CKJIQJOBOIO  SAKOi €
myOJIiYHO-aAMiIHICTPaTUBHA AiSUTBHICTb.

MoskHa BHIIMUTH JOTiYHI cxemu abo piBHI
oprasizarlii Takoi JisNIEHOCTI CHUPAIOYUCh HA OIH-
cane 1O./l. Kynesum Ta JI.P. BaszitoBum cepemno-
BHIIIE JUIS YSIBJICHHS aJMiHICTpaTHBHOI
JisuTbHOCTI [6].
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«I'pacdigamit  crmoci®6  ysBIeHHS ~ oOxjacTi
aaMIHICTPaTUBHOI MIsUTBHOCTI (SIK OmHIET 3 03HAK
CepeloBHINa [UIA ICHYBaHHSA aIMIHICTPATHBHOL
MpoLieAypH) € OUTBII MPUCTOCOBAHUM [UIS IIUJIEH
TIOPIBHSAHHS PI3HUX TEOPETHYHUX IOTIISAIIB OO0
MICIsl  aIMiHICTpaTUBHOI NPOLEAYPH B CHUCTEMI
npaBa. Ha puc. 2 Tpu pi3Hi BapiaHTH BHU3HAUYCHHS
o0ynacTi agMiHICTPaTHUBHOI MAiSJIBHOCTI MOJAHO Y
CHIBBIJTHOIICHHI 3 JCKIJIBKOMA IOCTyJaTaMu 3
TeOopii JepKaBu Ta CTIHKUMU KOHIEHIIISIMHU 3 IOpH-
JUYHUX HAayK: QYHKUI1 AepKaBy; MPUHIUIN HO1TY
BJIaJIy Ha T1IKH; PI3HOBUAU IOPUAMYHOTO MPOLIECY.
MarepianizoBaHUM BTUICHHSIM BapiaHTy 1 MoxHa

YHKLISA AepaKaBH

3aKoHOIABYA
BJIA1A

PerynsTuBHa

¢

BBakatm  AnMmiHicTpaTuBHUK  Komekc  YCPP
1927 p., ONOXKEHHS SKOTO CTOCYBAIUCS O0IacTel
SK IOPUCAMKINIAHOI, TaK 1 HEIOPUCIUKITIHHOL
JUSUTBHOCTI. 3a TpPUKIamy BTIJICHHS BapiaHTty 2
MOXKHa BBaXaTH 3akoHonzaBui axktu CHIA Ta
OinmpIIOCTi AepkaB €BpONH 3 MUTaHb, MO PETYIIIO-
I0Th  aAMIHICTpaTMBHY  JisUIBHICTE  Ta/abo
aJMiHICTpaTHBHY  mpoueaypy. Hapemri, 1o
BapiaHTy 3 MOXXHAa BiJHECTH Ti HEIOOJUHOKI YsB-
JIeHHs1, Mo 0a3yloThcs Ha (PaKTi icHyBaHHS 3aKOHO-
JIABCTBa MPO aMiHICTPATHBHI MPaBONOPYIICHHS Ta
BIJIMOBITHOT JISUTBHOCTI, SIKa MOXE HMEHYBaTHUCS
aJIMiHICTPaTHBHOIO.

Bapiauti 6a30BHX yABIEHb PO 00NIacTh
aJIMiHICTPaTHBHOI MisUTBHOCTI

~

7

OxopoHHa
dyHKuUis gepxaBu

\h-———————-—————

%
Bukonagua _
_____________________________ <
BJIaAA XY
- 3
CynoBa !
1
BJIaJA !
i
i
i
OO0nacTh IOPUCAUKINITHOL MISLTEHOCTI A
e
_______________________________________________________________ -
-’

Puc. 2. BapianTu Bu3Ha4YeHHS 00J1aCTi aJIMiHICTPATUBHOI JTisSIIbHOCTI.

TpamuiiiiHo aaMiHICTpaTUBHY MiSJIBHICTH O3HA-
peaizariiro
(amMIHICTPAaTHBHOTO 3aKOHO/ABCTBA) 3a 00YMOBIIE-

4alTh  SK JEp)KaBHOI  BJIaIH
HUMU HaNpsiMaMH Ta XapaKTePUCTUKAMHU.

«3a TpUKIajd, MO ITFOCTPYE 3MICT Kareropii
«aIMIHICTpAaTUBHA MISJIBHICTE) MOYJIMBO HPUHHS-
A 3MmicT AnMiHicTpaTuBHOro koaekcy YCPP
1927 poxy. HesBaxkatoun Ha Te, B KOJEKCI He
MICTHTBCS BH3HAYECHHS

TIPSIMOTO TEpMiHY

«aIMIHICTpAaTUBHA  JSJIBHICTB», 3MICT  I[bOTO
TEpPMiHYy B JOCTATHIi Mipi pO3KpUTO B HOpMax Ko-
JeKcy. Pi3HOBMIM agMIHICTPATUBHOI isJIbHOCTI

MOJJAHO 4epe3 BCTAHOBJICHHS aJMIiHICTPATUBHOI

IOPUCHUKINT (YyIIOBHOBaXEHHS OPraHiB Ha 31ii-
CHEHHSI MOKJIaJICHUX 3aBJaHb B «aIMIHICTPaTUBHIN
LIAPHHI»), KOHKPETHU3aI[l0 MPOIYKTIB isJIbHOCTI
(aaMiHICTPaTHBHI aKTH) Ta BCTAHOBJICHHS TPaBHII
(pizHOrOo piBHs JeTamizaiii) BHPOOJIEHHS TaKHX
npoaykTiB» [6].

HaBenemo  yTouHeHe BHM3HAYCHHS  ITOHSTH
«aIMIHICTpaTUBHA  JISUIBHICTB» 1 «IyOJigHO-
aJMiHICTpaTHUBHA TISIBHICTbY.

Aominicmpamuena  OisibHicme — —  yine-

CHPAMOBAHA NPAKMUYHA OISIbHICMb YNOBHO8ANMCE-
HUX VYACHUKIB COYIANbHUX NPpoYyecié oo enopsio-
KVBAHHA U V32000CEHHA COYIANbHUX cucmem i
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KOHCTUTYLIMHE TA AIMIHICTPATUBHE [TPABO

npoyecie 3 BUKOPUCMAHHAM NpPABOBUX 3dcC0018,

Memoodie ma cnocobis, xapaxkmepHux Ol 61A0HOL

OlsIbHOCH.
Ilybniuno-aominicmpamugua OisibHicms — ye

Koonepogana OisibHicMb 080X Cy0 €xmis npagosoi

83a€MO0Il, 5KI GUKOHYIOMb GIACHI 30008 SA3aHHS
(ymosu ma popmanrbHoCmi), GUIHAYEHI 8 HOPMAX
npaea, cnpamoeami Ha po3enad i 3abe3neyenHs
0epolcasHux ma NpUSAmMHUX IHmMepecie WLIAXOM
npUiHAMmMs  AOMIHICMPAMUGHUX axkmie y ceepi
nYyORIUHO20 YNPAGIIHHS.

TakuM YHMHOM aIMiHICTPaTUBHY IisUTBHICTB
3apaxOByeEMO JO OCHOBHOTO TMPEAMETy aJMiHi-
CTPaTHBHOTO MpaBa. AJie OCTaHHIM YacOM aKTHB-
HOTO TIOIIMPEHHS B HAaBUANbHIA Ta HAYKOBIH
JiTeparypi 3 agMiHICTPaTUBHOTO IMIpaBa Ha0YBaIOTh
W IHON MIXOJW IIOJO PO3YMIHHS 3HAUYCHHS 1
3MICTY  «aJMIHICTPAaTHMBHOI  MisUTBHOCTI» 5K
HAYKOBOi KaTeropii Ta ii Micus cepel OCHOBHHUX
aJIMiHICTPaTHBHO-TIPABOBHX TOHSATh.
BITYM3HSHUX  aBTOPIB,

Haenemo  nymku

ONPWIIOJHEHHI B  HAyKOBi 1  HaBYaIbHIN
JmiTeparypi 3 aaMIHICTpaTUBHOTO IIpaBa IOJO
BIIPOBAKEHHSI  HOBOTO «myOmiuHe
aJIMIHICTPYBaHHSD» nopsiz 3
«aaMiHICTpaTHUBHA JisTBHICTEY.

B. boptasak i K. bopTHAK mnpsMo 3a3Ha4aIoTH,
mo «llybniune aominicmpysamnns Ak gopma
peanizayii nyoniuHoi e1aou, — ye aOMiHICMpamueua
OisnbHicmy  cy0’ekTiB  TyOmivHOI ammiHiCTparii
..»[8,c.169].

ABTOpY TIAPYYHUKA «AJMIHICTpATHBHE MPABO
Vkpainu.  IloBHu#i  Kype» 3a  penakui€ro
B. I'anyHbka 1110710 KPUTEPIiB Ta MiACTaB BUOKPEM-
JIEHHS BUIB ITyOJIYHOTO aJIMiHICTPYBaHHS, 3a3Ha-
YaTh, 110 32 CHPAMYBAaHHSIM BIIAAHOTO BIUIUBY
myOJIiyHOT aaAMiHiCTpalii BUOKPEMIIIOIOTH /1Ba BUIH
O3HAUEHUX BHJIB: 30BHIINIHSA agMiHICTpaTHBHA
JUSIIBHICTD myOiaHOT azMigHicTpamii Ta
BHYTPIIIHbOOPTaHi3aliifHa JisUIbHICTD IyOIiuHOI
anminicTpaii [9].

TIOHATTSA
IIOHATTAM

O.B. Kyspmenko BBaxkae, mo «llyOmiune
aJMIHICTpYBaHHS — 1€ AiSUTBbHICT MyOIiuyHOT
aJMiHICTpallii MOA0 3aOBOJICHHS 3arajlbHHUX

nyOiuHKUX iHTepeciB comiymy» [10, c. 24].
e OJIHUM
aJIMIHICTPYBaHHS» € HOTO OTOTOXKHEHHSI HE 3 YCI€I0

3HA4YECHHSAM «IyOIiYHOTO

aJMIHICTPAaTHBHOI MiSUTBHICTIO, a 3 OXHUM 3 11

PI3HOBHIB - 30BHIIITHBO CIIPSIMOBAHOIO
amMIHICTPATUBHOIO  JiSUTBHICTIO, IS SKOi B
MDKHApOJIHIA HAyKOBIH JiTEpaTypi iCHY€E TMOHSTTA:
«ryONiYHO-aIMIHICTpaTUBHA  MiSUTBHICTHY, SIK
pizHoBuz agMinicTpaTuBHOi [12, ¢. 190-204].
ABTOpH HaBUYAJILHOI'O TMOCIOHMKa «3arajpHe
aJIMiHICTpaTHBHE TPABO» BBAXKAIOTh, IO MyOJIiyHE
aJMIHICTpYBaHHS — II€ YacTHHA aJIMiHICTPATUBHOI
TUSTBHOCTI 30BHIIIHBOTO CIIPSIMYBaHHS: «3 OTJISAY
HA Le He € mnyOmyHuM aIMiHICTpyBaHHAM
IUSUTBHICTB, TIOB’S3aHA 3 BHYTPIIIHBOIO Opra-
Hi3alieo QYHKIIOHYBaHHsS (peopraHizallis mijapo3-
ITiB, TIEpPEeMILICHHS JIepXKaBHUX CIIy>KOOBIIIB,
peaitizailis AUCHUIUTIHAPHOI BiJMOBIAIBHOCTI TO-
10) opraniB myosiyHoi Biaaau (BepxoBHoi Pamu
Ykpainy, Cyay, IIPOKyparypH,
OpraHiB MiCIICBOI'O CaMOBpPSAYBaHHS TOIIO). 3a-

MiHICTEpCTB,

3HAYCHY ASUTBHICTh MOXKHA Ha3BaTH BHYTPILIHBO-
YVIPaBIiHCHKOI, 5Ka, OJHAK, TaK caMmMo SK 1
nyOliyHe  aJAMIHICTPYBaHHS, pPErJIaMEHTYEThCS
HOpPMaMH aJIMiHICTpaTUBHOTO TpaBay [13, c. 40].

ABTOpH HaByanpHOTO TMociOHMKAa «OCHOBH
MyOJIIYHOTO aAMIHICTPYBaHHSI» BHU3HAYAIOTH, IIO:
«[lybmiuHe anMiHICTpyBaHHS — 1€ perilaMEeHTOBaHa
3aKOHaMHU Ta iHIIMMH HOPMATHBHO-TIPABOBHMH aK-
TaMu TUSTBHICTH cy0’€exTiB Iy OIi9HOTO
aJMiHICTpYBaHHS, CHpsSMOBaHAa Ha 3IIHCHEHHS
3aKOHIB Ta IHIIMX HOPMAaTHUBHO-TIPABOBUX AaKTiB
[UIIXOM TPUHAHATTS aJAMIHICTPATHUBHUX pillIEHB,
HaJaHHS  BCTaHOBJIEHMX  3aKOHaMHM  aJIMiHi-
crpatuBHUX Tocayr» [14, c. 10].

ABTOpY TiIpyYHHUKA «AIMIHICTpaTUBHE TPaBO
Vkpainu» mnpsiMo Bka3ywTb, mo «[lyOmiune
aZMiHicTpyBaHHS sIK (popma peamizarii myOmigHOT
BIIQ/IA — II€ aJMIiHICTpaTHBHA JisSUTBHICTH Cy0’€KTIB
myOidHOI ajMiHicTpamii, sika € 30BHIIIHIM BUpa-
30M peamizaiii 3aBnaHb ((QYHKIIH) BHUKOHABYOI
BJag, L0 3IIHCHIOETHCA 3 METOI0 3aJ0BOJICHHS
nyOJIiYHOTO 1HTEpeCy 1 HETaTHBHO BiIMEXOBYETHCS
Bil 3aKOHOJABYOi CYyJOBOI Ta  MOJITHYHOL
nisuteHOCTI» [ 15, ¢. 20].

B  migpyyHuky ~TakoXX ~ 3a3Hau€HO,  IIO:
«[lyOmiyHe  agMiHICTpyBaHHS 1€  AiSUTBHICTH
cy0’exta myOmiyHOI agMmiHicTpalii Ha BHUKOHAHHS
BJIaJTHMX TIOBHOBa)KCHb IyOiiyHOrO 3Mmicty. BoHo
BiIOyBa€ThCS: INDISIXOM BHKOPHUCTaHHS 3ac00iB
VIpaBIIiHHS, HAJaHHS aJMiHICTPATHBHUX IIOCIYT,

y4acTi y BIJHOCHHaX CYJIOBOTO OCKapiKEHHs
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(amMiHICTpaTHBHOTO  CyJOYMHCTBA), VyYacTi B
aIMiHICTPATHBHO-ACTIKTHUX BigHOCHHAX» [15,
c. 102]. Mami aBrop 3a3Hadae, mo: «Bce 1€
3YMOBIIIOE  HEOOXITHICTH  pO3IIIAOATH  TEOopiro
myOigHO1 afgMiHicTparii SK METOJOJOTIYHY OCHO-
BY aIMiHICTPaTUBHOIO MpaBa i BAKOPHCTOBYBATH ii
MOHSTTSA AK 0azoBe y ¢dopmyBaHHi
aJIMiHICTPaTUBHO-TIPABOBUX BijiHOCHH» [15,

c. 103].

HaBeneni Buille NOHATTS «IyOJiuHE aaMiHi-
CTpYBaHHS»  BITYM3HSHUX  aIMIHICTPATHUBICTIB
MiANaJaloTh TiJ BU3HAYCHHS «aIMiHICTpaTUBHA
TMSUIBHICTE»  Ta  1i  PI3HOBUAY:  «IIyOJIIYHO-
aIMIHICTpaTUBHA AisUTbHICTBY [4].

Bugano # 3HauHy ~ KUIBKICTB ~ HayKOBOL

JITEpaTypyd 3 aJMIHICTPAaTHMBHOI'O IpaBa, HaBITh
JcepTalii, €.0. Xyxkogoi
MyOJIIYHOTO aaMIHICTPYBaHHS: POOJIEMH MTPaBOBOT

30Kpema «Bunu
Teopii 1 TpakTHKW», SKI TEX HE MNPONOHYIOTH
3pO3yMLJIOTO
aJMIHICTpYBaHHS B TpeAMETI aaMiHICTPaTUBHOTO

YiTKOTO 1 MicClll  IyOJIIYHOTO

npaBa, OOTPYHTOBYIOUM HasBHICTh B aJMiHi-
CTpaTHBHOMY  TpaBi  Kareropii  «myOuniyne
aJMIHICTPYBaHHA» TOTPeOOI 3MIHM 3arajJbHOI
CIPSIMOBAHOCTI ~ aJMIHICTpaTUBHOIO TpaBa 3

«yTPaBJIIHCHKOI» Ha «3axucHy» [16, c. 50-90].
AHaN3y0un Cy4acHy BITYH3HSHY JITEpaTypy 3

aIIMIHICTPAaTUBHOTO IIpaBa 3JA€ThCS, IO ABTOPH

HaMararmTbCsi 3aMIiHUTH a00 BHTICHUTH TOHSATTS

«aaMiHICTpaTUBHA TISUTBHICTEY HOHATTAM
«ITyONiYHE aaMiHICTPYBaHHS», 3 HEYITKUM BU3HA-
4yeHHsSM ~ GOopM 1 METOAIB  «ITyOJiYHOTO

aaMiricTpyBaHH» [11]. Ae Takwii miaxia npusBo-
JHUTh O HEBU3HAYEHOCTI Ta HEKOHKPETHOCTI OC-
HOBHHMX  TOHSTH  aJMIHICTPaTHBHOTO  TpaBma,
MOHSATTSL  3aCTOCOBYEThCS  0e3
HaJIE)KHOI apryMeHTalii 1 HayKoBOi KOHIEMNLii, sKa
0 BU3Hayasa Micue myOIiyHOro aJAMiHICTpYBaHHS B
cUcTeMi aJIMiHICTPaTUBHO-TIPAaBOBUX TOHSATH Ta KO-
T'O CIiBBITHOMICHHS 3 1HIIMMH HNOHSTTAMH, TAKUMH
AK  «aIMiHICTpaTUBHA
CTpaTHBHE TIPaBO», «aJMIHICTPaTUBHE 3aKOHOJAB-
cTBo». He B ocTaHHIO uepry upomy 3aBakae Ipak-
TUKa OINEPYBaHHS MOXiTHUMHU TEPMIHAMH SIK Tep-
BUHHUMH (0a30BUMH) Ta TEHJIEHITIS PO3MHOXEHHS

OCKUIBKH HOBE

aaMiHi-

IISUIBHICTBY,

BapiaHTIB TIyMa4eHb 330BHI IJCHTHYHHUX MOXIIHUX
TEPMIiHiB.

A.T. Kom3rok 3a3Hayae, 1mo «3aMicTh TOro, 1100
JTOCTT IDKYBaTH pobaeMu aIMiHICTpaTHBHO-
MPaBOBOTO PETYNIOBAHHS PI3HUX YIPaBIIHCHKAX
SBWINl, YyBara BIJBOJIKAE€ThCS Ha MyOmivHE
agMiHICTpyBaHHS, sAKe W 10  TpeaMeTa
aJIMiHICTPATHBHOTO MpaBa Majo XTO BiJHOCHTH. Sk
pe3yibTaT, 3’SABWJIOCH YHMalo IMpalb aaMiHi-
CTPATHBICTIB, NPHUCBSUCHHUX aAMIHICTPYBaHHIO B
pisHux ramy3sx. [Ipu mpomy ocobinmBa yacTuHa
aJMiHICTPaTHBHOTO npasa (uam 0co0IMBe
aJIMiHICTpaTHBHE NPaBO) BUTJISAAE SIK HAOIp BUIIB
aJMIHICTPYBaHHS 3QJIKHO Bij 1ux ramysei. [[po-
My  TEpMiH  «IpaBo»  TaM  HaBiThb  HE
BUKOPUCTOBYETHCS. TO UM MOXKHA 1€ BBXKATH IIpa-
BOBUMH JOCTIDKEHHAMU?» [17].

[TyOGmiyne  agMmiHicTpyBaHHS B Hpalpx
HAYKOBI[IB JEMOKPATHYHHX KpaiH TMONAEThCS SIK
JUSUTBHICTP 1 Tairy3b 3HaHb, TIOB’s13aH1 3 ICHYBaHHIM
HAyKOBHMX IIKUI TOJITOJOTIT
ynpasminas [18; 19].

BucnoBku. IlpaBoBy ckiagoBy myOIidHOTO

Ta JEpP:KaBHOTO

yIpaBIiHHS XapaKkTepHu3yloTh OCHOBHI
aJIMiHICTPATHBHO-TIPABOBI MOHATTS «aJMiHICTpaTH-
BHEC TIPaBO», «aJMIHICTPaTUBHA isUTLHICTHY,
«aJIMIHICTpPAaTUBHE 3aKOHOJABCTBO». [lomaHo cuc-
TeMy JisUTBHOCTEH, CKJIaIOBHX CHCTEMH
myOIi9HOTO YIpaBIiHHSL. [Nomitnka B
aZMiHICTpaTHBHIN cdepi gopmanizyemvca B HOP-
Max  aAMIHICTPaTHMBHOIO  3aKOHOJABCTBA  Ta
peanizyemvca B aAMIHICTpaTHBHINA IisSUTBHOCTi, B
MIEPITy Yepry, K MisTIBHOCTI 13 TPaBOBOI B3aEMOJIIT
cy0’€KTIB IPUBATHOTO 1 MyOigHOrO TpaBa. [loHsT-
TS «aIMIHICTPATUBHA AiSUTEHICTHY CTBOPIOE €JTHICTH
MiIX0My M0 ii MPaBOBOTO PETYIIOBaHHS HOPMaMH
MaTepiaJbHOrO Ta (OpPMaibHOTO  aJMIHICTpa-
TuBHOrO mpasa [20] i € OCHOBHUM TNPEIMETOM
azMiHicTpaTuBHOTO npasa [21, c. 87-88].

3apyOiKHUM IOCBiJ 1 MiAXiA 10 PO3BUTKY CHC-
TeMH NyOJiYHOro YHpaBliHHSA Oa3yeTbcs Ha
¢byHAaMeHTi YiTKO BHBiIpeHOi 1 cranoi mpaBOBOI
cUcTeMH, sKa 3a0e3ledye MPaBOBHUMHU 3aco0amMu
aJMIHICTpAaTHBHOI JisUIBHOCTI TIpaBa 1 3aKOHHI
iHTepecH TpoMaJsH Ha MiHIMaJIBHO HEOOXiTHOMY
piBHI.

VYkpaiHcbke aJMiHICTpaTHBHE MpPaBO 1 3aKOHO-
JIABCTBO 3HAXOSITHCS HA CTaJIii PO3BUTKY, KOJIH HE
chOopMOBaHO HAaBITH CTAJOT0 MOHSATTA AaJMIHI-

CTPATUBHOI MiSJILHOCTI, CHCTEMHOTO ii CIPUHHATTS,
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MOIaHHS ¥ YHOPMYBaHHS a/IMiHICTPaTHBHUM TIpa-
BOM, i€ «3aXWCHa» (PYyHKIiA agMiHICTPATHBHOTO
npaBa TIOBHHHA TapaHTYBaTHUCS 3aCTOCYBAaHHSAM
MPaBOBUX 3aco0iB 1 CIOCOOIB aaMiHICTPaTHBHOL
TISTTFHOCTI 32 CTaHmApTaMH  aaMiHICTpaTUBHOL
MPOLETYPH.

3ampoBa/pkeHHsT B 0OaraTthbox MmyOdikamisax 3
aJMIHICTPaTUBHOTO TMpaBa TOHITTS «IIyOJiuHe
aJMIHICTPYBaHHsI», SKE MOTJIMHAE a00 3aMiHsE TO-
HATTA  «aIMiHICTpaTHBHA BinOy-
Ba€ThCs OE3CHCTEMHO, 3a BIICYTHOCTI PO3YMiHHS
Horo 3HaueHHsA, 3MicTy 1 MicOd B CHCTEMI
aJIMiHICTPaTHUBHO-TIPABOBHUX TOHSATh.

JISUTBHICTE,

Hus 01aJIBIIIOTO PO3BUTKY Teopii
aJIMIHICTPaTHBHOTO TpaBa MOTPiIOHHI PO3BUTOK
3MICTOBHOI CKJIaJIOBOI OCHOBHHUX CKJIQJIOBHX aJiMi-
HicTpaTHBHOI cdepu: «aaMiHICTpaTHBHE MPaBo,
aJIMIHICTpaTHBHE 3aKOHOJIABCTBO, aIMiHICTpATUBHA
JISTTILHICTBY», a HE JOJaBaHHSI HOBUX IOHSTH, 3MICT,

Micli€ 1 3Ha4eHH IKUX HE BU3HAYEHI.
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«ADMINISTRATIVE ACTIVITY»: ESSENCE, CONTENT AND MEANING
IN THE SUBJECT OF ADMINISTRATIVE LAW

State Non-Profit Enterprise «State University «Kyiv Aviation Institute
Liubomyra Husara Avenue, 1, 03058, Kyiv, Ukraine
E-mail: kunev@ukr.net

The purpose of the article: determine the essence, content and meaning in the subject of administrative
law of such an administrative-legal concept as «administrative activityy. Research methods: systematic
analysis and synthesis, doctrinal knowledge of the theory of administrative law; methods of dialectical and
formal logic made it possible to formulate and clarify the main concepts of administrative activity, as well as
a method of generalization and modeling of new theoretical knowledge. Results: identified problems of
further development of the concept and system of administrative activity. A system of activities, components
of the public administration system, is presented. Policy in the administrative sphere is formalized in the
norms of administrative legislation and is implemented in administrative activity, primarily as an activity of
legal interaction between subjects of private and public law. The application of the concept of
«administrative aCtivityy creates a unity of approach to its legal regulation by the norms of substantive and
formal administrative law. The foreign experience and approach to the development of the public
administration system is based on the foundation of a clearly verified and stable legal system, which ensures
the rights and legitimate interests of citizens at the minimum necessary level by legal means. The
introduction of the concept of «public administration», which absorbs the concept of «administrative
activity» in the theory of administrative law of Ukraine, takes place unsystematically, in the absence of an
understanding of its meaning, content and place in the system of administrative and legal concepts.
Discussion: the proposition that the legal component of public administration is characterized by the basic
concepts of «administrative lawy, «administrative activity», «administrative legislation» is argued. A
definition of the concepts «administrative activity» and «public-administrative activityy is proposed.

Key words: administrative sphere; administrative activity; administrative law; administrative legislation;
subject of administrative law; public administration; public management; public-administrative activity.
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0. JI. Manu,
3m00yBad BUIIOI OCBITH TPETHOTO (OCBITHHO-HAYKOBOTO) PiBHS

3APYBIKHUI JJOCBIJ PETYJIIOBAHHSI AJJMIHICTPATUBHOI
MPOLEJYPH SIK IHCTPYMEHTY 3ABE3IEYEHHS TISITbHOCTI OPTAHIB
MICHEBOT'O CAMOBPSITYBAHHS

Jep>kaBHe HEKOMEPLiHHE MiAIPHEMCTBO
«depxxaBuuii yaiBepcuteT «KuiBcbkuii aBiaiiHUN IHCTUTYT»
npocnekt Jlrobomupa ['y3apa, 1, 03058, Kuis, Ykpaina
E-mail: 4527805@stud.nau.edu.ua

Memoro cmammi € 00CRiONHCEHHS 3aPYOINCHO20 00CEI0Y pe2y08AHH AOMIHICMPAMUBHOL Npoyedypu K
iHCmpymenmy 3abesneuennsi OisIbHOCMI O0p2aHie Micyegozo camospadyeants. Memoou 00cniodiceHHA:
obpana mema HAYK08020 OO0CHIONCEHHS NOMPedyE 3aCMOCY8AHHS PISHOMAHIMHUX HAVKOGUX Memodig i
nioxo0ig 01 OMPUMAHHS AKICHUX pe3yabmamis. Tomy 0ns eupiuients nocmagneHux 3a60anb GUKOPUCTAHO
Maxi mMemoou OOCNIONCEHHSA: AHANI3, CUCMEeMHUL Memoo, aHanimuyHui mowo. Pesynomamu: maiibymus
NONMUYHA CcMadbilbHiCMb HAWOT 0epaicasu, a maxKoxic eekmusHe (QYHKYIOHYBAHHA Op2aMie MiCueso2o
camospaoysants 6azamo 6 YoMy 3AledCumb GI0 ONMUMANLHO20 GNPOBAOICEHHA ma peanizayii
aoMiHicmpamueHoi  npoyedypu AK  IHCHpyMeHmy 3a0e3neyeHHs OIANbHOCMI  Op2aHi8  Micyeso2o
CAMOBPAOYBAHMS, MEMOI0 SKOI € 2apaHmyamHHs HAOIIHO20 MaA epeKmueHo20 MeXanizmy WNPUHAMms
AOMIHICMpamugHux piwenb wooo npas ma inmepecie epomadsan. OcHo8Ha QYHKYIA AOMIHICMPAMUEHOT
npoyedypu SK IHCmpymenmy 3a0e3neyeHHs OISIbHOCMI Op2aHie Micyeso20 camospsa0y8auHs NOsAAE 8
3abe3neuenni epekmuenozo ma 0i€6020 GUKOHAHHS Ul 3ACMOCYBAHHS 3AKOHY 8 IHMepecax CYCHilbCcmed.
0062060penna: 0ocsAzHeHHsA HOBOI AKOCI MiCYe8020 camo8ps0y8aHHs HeMONCIUBe Oe3 KaPOUHANLHUX 3MIH Y
niox00ax 00 PO3YMIHHA [HCMUMYYIUHUX Ma APOYeOyPHUX 3acad NOMMUYHUX MA AOMIHICMPAMUBHUX
npoyecie micyesoi demokpamii Ha pigHi Micyego2o camoepsadysantns. Tomy Hemae CyMHIBI8, WO 20108HOI0
nepeoymMosor0 0eMOKPAMUYHO20 pPO3GUMKY OVObL-AKOI KpaiHu € CMAHOGNEeHHS MA YCNIWHUL PO36UMOK
iHcmumymy — Micyegozo Basicnueum  wunnuxkom  0ns po3eumky
camospa0ysantsa € npoyec enobanizayii, AKU Cymmeeo 3MIHIOE CYCRINbHO-NOMIMUYHI GIOHOCUHU, 3MIHIOE
npuHyunu 2pomMao, NONIMUYHUX — Op2aHizayili, Opeauie  Micyesozo
camospsaoysants. 3a0iia egekmueHo20 30iliCHEeHHs NOBHOBANCEHb MICYEB020 CaMOBPAOYBAHHI HA MICYEBOMY

CAMOBPAOYBAHHSL. IHCTUmMymie

83a€MO0Ii  MepuUmopianbHux
PIBHI 8ANCIUBUM € KOMIJEKCHULL 00CGI0 pPecyNioanHs AOMIHICMPAmueHoi npoyedypu SiK IHCIPYMEHmY
3abe3neyens OiSLIbHOCHI OP2aHie MiCYe8020 CamMo8psI0y8aHH L.

Kniouosi cnosa: opeanu micyeoco camos8paodysanHs, aoOMiHicmpamuena npoyedypa; 3apyOidcHull
00c6i0; nybaiune AOMIiHICMPYBAHHSL.

IlocTanoBka mpodaeMu Ta ii aKTyaJbHICTh.
Be3nepeyHo, MOCSITHEHHS HOBOI SKOCTI MICIIEBOIO
CaMOBPSYBaHHS HEMOXKIMBE 0€3 KapJMHAIBHUX
3MiH y TiIX0Jax JI0 pPO3yMIiHHS IHCTUTYI[IHUX Ta
NPOLETYPHUX 3acaj MOJITHYHNX Ta
aJIMIHICTPaTHBHUX MPOLECIB MICIEBOI JEMOKpaTii
Ha piBHI MICIIEBOTO CaMOBpsIyBaHHs. ToMy HeMae
CYMHIBIB, III0 T'OJIOBHOI IE€PEIyMOBOIO JIEMOKpa-

TUYHOTO PO3BUTKY OyAb-AKOi KpaiHH € CTaHOBJICH-
HSl Ta YCHINIHUH PO3BUTOK IHCTUTYTY MiCIIEBOTO
CaMOBpSTyBaHHS.

Pazom 3 TMM mpaktuka pedopm mepeBakHOI
Oinmpirocti kpain Ha pybexi XX-XXI cronith Ha-
OYHO I0Ka3aja, o 0e3 CTBOPEHHsI CUJIbHOI JAeprKa-
BU I MeTa TPaKTHYHO HENOCSHKHA, 1 B TaKid
CUTyallii TPUHIMIIOBO BAXKJIMBUM 1 aKTyaJbHUM
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[IOCTa€ 3aBIAHHS BUSBJICHHS CYTHICHHX Xapakre-
PUCTHK MICIIEBOTO CaMOBPSAYBaHHS 1 BHBUEHHS
OCHOBHHUX CKJIQJIOBUX HOT0 YCHILIHOI'O PO3BUTKY
LUIAXOM 3all03MYCHHS HO3UTHUBHOIO 3apyODKHOrO
JOCBiy B i cdepi.

Cria miaKpecnuTH, 10 MUTAaHHS MICIEBOrO ca-
MOBPSIYBaHHS K HIKOJIM aKTyaJlbHI Ha Cy4acHOMY
eram. [lepexiny VYkpainm g0 HOBOi Mojmeni
MICIIEBOTO CaMOBPSIIyBaHHS Ta BIJXiJl BiJ Ti€i, 110
ckianacs 3a daciB Pansucekoro Coro3y, morpedye
MWIBHOI yBaru Ta JAETAIBHOTO BUBUEHHSI, OCKITBKH
0arato B 4YOMy HECHUCTEMHa, HETPOJAyMaHa Ta TeO-
peTHYHO HEOOIPYHTOBaHA MpakTHKa pedopMyBaH-
HS aaMiHICTPaTUBHO-TEPUTOPIabHOT OpraHizamii
CYCHIJILCTBA y TOCTPaIsSHCHKHI Tepioa Mpu3Bena
710 OYCBHTHUX HEraTUBHHUX HACIIAKIB.

BaxIMBUM YMHHHUKOM AJIS1 PO3BUTKY iIHCTHTYTIB
CaMOBpsZlyBaHHS € TIpolec TIJoOami3zarii, SKHii
CYTTEBO 3MIHIOE CYCIiIBHO-TIOJITUYHI BiTHOCHUHH,
NPUHIMIN  B3a€MOJIl TEPUTOPIALHUX TPOMAaJ,
MOJIITHYHHUX OpraHi3aliid, OpraHiB MiCIIEBOTO camo-
BpsiyBaHHs. 3a/1 e(EeKTUBHOTO 3IIHCHEHHS MOB-
HOB2XCHb  MICIICBOTO  CaMOBpSIyBaHHS  Ha
MICIIEBOMY PiBHI BOXJIMBUM € KOMIUICKCHUN JOCBI
peryiioBaHHS aJMIHICTPATHBHOI TpOLEAYpH SIK
IHCTpyMeHTy 3a0e3leueHHs] MisUTbHOCTI OpraHiB
MICIIEBOTO CAMOBPSILyBaHHSI.

AHaxi3 pocaigkenp i myOJikaniii 3 mpo0Je-
mu. [IpoGmemarurii, moB’s3aHiil 13 po3rasgoM Ta
aHaII30M aIMiHICTPaTHBHUX TPOILENYp y CydacHiit
BITUM3HSHIN 1 3apyODKHIA  agMiHICTpaTHBHO-
MPaBOBii HAYIIi, MPUCBSYEHI YUCIICHHI MPaIli TAKUX
BIJIOMHX YKpaiHCBKUX Y4eHUX, sk B.b. Apep’sHOB,
O.®. Anppiiiko, B.M. bezenko, [.B. bonokas,
O.J. bounmap, lO.A.Bonkosa, JI.B. Jlyuenko,
0.0. Mapkosa, O.B. Mapuenko, P.C. MenbHuk Ta
1HIII.

HeszBaxatoun Ha 3Ha4YHY KIBKICTh MyOITiKaLii 3
NUTaHb MICLIEBOTO CaMOBPSAyBaHHs, Mpodiema
POl aaMiHICTPaTUBHOT NPOLEAYPH SIK IHCTPYMEHTY
3a0e3MedYeHHs MisTIbHOCTI OpraHiB MICIIEBOTO ca-
MOBPSIyBaHHS 3aJIUILAETHCS HEAOCTATHHO BHBYE-
How. lle moB’s3aHO, mMo-mepiIe, 3 HEIOOLIHKOIO
mpoleciB, o BiAOyBalOTHCS HA MICLIEBOMY DiBHI,
SK BaXJIMBUX YMHHHKIB, 110 BIIMBAIOTH HAa PO3BU-
TOK HOJIITHYHOI CHCTEMH CYCIIIbCTBA; MO-ApYre, 3
pedaekcii
MPOLIECIB, IO BiJI0OYBAaIOThCS HAa HIKYUX PIBHAX

HEOOXIJHICTIO IMOCTIHHOI ~ HAyKOBOI

myOTi9HOI BIIAIH, M0 OCOOIMBO aKTyalbHO B yMO-
Bax (pOPMYBaHHS IHCTHUTYTY MICIIEBOTO CaMOBPS-
IyBaHHA Ta Horo pedopMyBaHHA B yMoOBax il
BOEHHOTO CTaHy; IO-TPETE, 3 HEOOXIMHICTIO YIO-
CKOHQJIEHHS METOJIOJIOTIYHOTO  IHCTPYMEHTapiro
JOCHIDKEHHS LIOTO SIBUILA.

MeTo10 CTaTTi € IOCHIIKEHHS 3apyOiKHOTO
JIOCBily peryyoBaHHs aJAMiHICTPaTUBHOI MpOLEAY-
pu  AK IHCTpyMEHTy 3a0e3neueHHs isUTbHOCTI
OpraHiB MiCLIEBOTO CAMOBPSAYBaHHI.

Bukiaax ocHOBHOTO MaTepiagy HOCTiIKeHHS.
Opranu MiCLEBOTO CaMOBPSIyBaHHs, a TaKOX Op-
TaHH JCPXKABHOI BIIaU 3aJIy4alOThCA JIO peaizaiii
€JIMHOT JISPyKaBHOI TOJIITUKH, BUPIIICHHS MTPO0JIEM,
10 CTOCYIOThCS C(epU CIUILHOI KOMIIETEHIIi, Ta-
KHX SK OXOpOHA 3/I0pOB’S Ta MEAUYHE OOCIYrOBY-
cepeaHs
npogeciiiHa OCBiTa, MPaBO Ha KUTIIO, YTPUMaHHS

BaHHs, JOILIKiJIbHA, 3arajdbHa Ta
JIOPIT TOIIIO, IO CBIIYUTH PO MOCTIHHY B3aEMOJIII0
JIepKaBHUX Ta MYHIIWUNAIbHUX OpraHiB BJau.
KpiMm TOro, KOHCTUTYIi{HE TOJIOKEHHS TIPO
B3a€MOJIIF0 OPTaHiB JISPyKaBHOI BJIAJH Ta MiCIICBOTO
CaMOBpSITyBaHHs SIK €JIEMEHTIB €JUHOI CHCTEMH
myOIiYHOT BJIa i BKa3ye Ha METY TaKOl B3aeMOIii —
HaiOIbII edeKTHBHE BUpIlIeHHs pobieM Ha Oia-
rO HaCelleHHS, SKe TIPOKUBAE HA BiJNOBIIHIN
TepuTopii. B3aemois opraniB nepkaBHOI Biagu Ta
MICIIEBOTO CaMOBPSIyBaHHS € OJJHUM i3 KIFOYOBUX
HampsMiB peaii3allii BCi€l JepKaBHOI MOJITHKH.
Came 3marompkeHe (YHKIIOHYBaHHS CHCTEMH
myOIi9HOT BN BH3HAYAE SKICTh PO3BUTKY JEMO-
KpaTUIHUX IHCTUTYTIB i BCIX chep
KUTTemisubHOCTI.  KpiM  TOrO,  3pocTaHHs
TPOMAJICEKOT aKTHUBHOCTI CTa€ OpPraHi30BaHHM i3
CTBOPEHHSIM Ta PO3IIUPEHHAM OprasiB
camoopranizarii [1].

[TyGniuni ¢yHKLIT OpraHiB Aep>KaBHOI BIAAH Ta
OpraHiB MiCLIEBOT'O CaMOBPsIIyBaHHS € iX MOBHOBa-
JKEHHSIMM, SIKI 1[I OpraHd MaioThb  MPaBoO
3OIHCHIOBATH Y B3a€MOJil 3 OpraHamMu Aep>KaBHOI
Bnaau. [ns takoi B3aemoxii € psg ymos. llo-
niepie, € MOBHOBAKEHHSI, SIKi MOXKYTh 3A1HCHIOBATH
BUKJIIOYHO OPraHM JIepKaBHOI Biagu abo opraHu
MicleBoro camoBpsiayBaHHA. CIOIU BiAHOCHTHCH,
HANpUKIaj, [PaBOTBOpYA [SUTBHICTH OpraHiB
JiepKaBHOT BIaJii a00 MMTaHHS MICIIEBOTO 3HAYCH-
HS MYHINMNAIBHUX Bjiaa. ToMy B3aeMOJis Mix
JIEp’KaBHUMH Ta MICIIEBUMH OpraHaMH BIaJu He
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MTOBMHHA CyTlepeunTH 3aKkoHy. [lo-nmpyre, moBHOBa-
KEHHS, IO Peai3yloThCsl MPH B3a€EMOIi OpraHiB
Jep>KaBHOI BIIQJAW Ta MICIIEBOTO CaMOBpSIyBaHHS,
HE TIOBHHHI CyIlepeunTH ofHa oxaHid. Kpim
(hyHKIIIH, SKi € CHUTFHUME ISl OpTaHiB Jep>KaBHOL
BJIagyd Ta MICIEBOTO CaMOBPSAYBaHHS, BapToO
BUJUIMTA 1X OCHOBHI HPHUHIUIHN  COI[aJBHOL
B3a€MOJIIi: JIOIJIbHICTh; B3a€MHa C€(PEKTUBHICTH 1
OOTPYHTOBaHICTh; TPUXHIBHICTH O CHUIBHUX
IIHHOCTEH; mpuHIMN AudepeHIfamii; i TpUHIUI
piBHOBaru abo crabinbHOCTI cucTeMH. BBakaemo,
IO I[i MPUHIIMIIK IIIKOM MOXYTh OyTH 3aCTOCOBHI
0  XapakTepUCTUKU JAEpP’KaBHO-MYHIIUMAIBHOT
B3a€MOJIi1, OCKUIbKH JICP)KaBHI OpraHH Ta MICICBE
CaMOBDSAIYBaHHS  (QYHKI[IOHYIOTb B  €IUHOMY
COL[IaIbHOMY TIOJi.

MyHinunasiTeTH — e HalOImK4i 10 JTroel yc-
TAHOBU JEP)KABHOTO YIPABIiHHS, TOMY MiCUEBHHA
PiBEHb BIIAAU € JYKE€ CIPHUITIMBUM JJIsi PO3BUTKY
Jep>kaBHOTO yripaBiiHHA [2]. Byap-sxa B3aemomist —
1I¢ aKTUBHUI Mpoliec, IKU BKIIIOYa€e B cede mpsimi i
3BOPOTHI 3B’SI3KH MK €lIeMEHTaMH. Y BHIAAKY 3
opraHaMu ImyOJIiYHOT BJIa iy B3a€MO/Iis ii €JICMCHTIB
nepeadadae He TUIBKM KEPiBHUM BIUIMB OpraHiB
Jiep>KaBHOI BIIQJIM Ha MICIIEBE CaMOBPSIyBaHHS B
CWIIY TIiJUIETIIOCTI OCTaHHBOI, a i 1X opraHizamiiHy
B3a€EMOJIiF0, MO 3abe3reuye MiJIeCTIpsSIMOBaHE Ta
edeKTUBHE BUPIIICHHS 3aBJaHb Ha 0Jaro HacelleH-
HSL

IcTopist moacTBa CBiMYUTH MPO TOCTYIIOBE BU-
HUKHEHHSI Ta €BOJIOII0 CTPYKTYp MiCIIEBOTO ca-
MOBDSTyBaHHA B Pi3HUX KpaiHax CBiTy, 31 CKiIaj-
HOIO B3a€EMOJIIEI0 MK MICIHEBUMH TPOMAJaMH Ta
neHTpaidbHO Biaaoro [3]. Ha cydacHomy erami
yCHilllHA B3a€MOJis OpraHiB JIepPKaBHOI BIaad Ta
MICIIEBOTO CaMOBPSIYBaHHS 3BOJHUTHCSA IO JTOCST-
HEHHA i1X eQeKTHBHOI B3aeMOJil y BHpIlICHHI
CHUTBHUX TpoOJeM, Mo Oe3MOCePEHb0 3aIeKUTh
BiJl TIOCJIIJOBHOTO Ta LJIECTIPSIMOBAHOTO PO3BUTKY
MOJIeJIi B3a€EMO/Iii PiBHIB OpraHiB myOIivyHOI BIAAH.

YMOBHO iX MOXHA TIOQUIMTH Ha TPH:
aJIMiHICTpaTUBHI, JeIeHTpai30BaHi Ta
OyalicTHYHi. AnMiHicTpaTHBHa (LEHTPaji30BaHa)
MOJIeJIb OOYAOBH BiIHOCHH 3BOJIUTHCA 1O KOPCT-
KOTO MiANOPSAKYBAaHHS MICIIEBOTO CaMOBPSyBaH-
Hs JepokaBi. Y Iill Mo MICIIeBe CaMOBPsIyBaH-
HSl € TIPOJIOBXKEHHSIM JIePKaBHOT'O YIPaBIiHHSA, a
MiCIIeBe CaMOBPSITyBaHHS (aKTHYHO 3aMiHIOETHCS

MICIIEBOIO JIepKaBHOIO amMiHicTpariero. Taka Mo-
Ienp Oyna TpUTaMaHHa pPaIsSHCBKOMY Mepiomy
B3aeMOJIIT Tep kaBHOI Ta MiCIeBO1 BiIaau. BapTo 3a-
3HAYUTH, IO PAASTHCHKa MOJIENbh MICIEBOTO CaMO-
BpsAyBaHHS 30epirae HayKOBy I[IHHICTb Ta €
I[IKaBOIO 3 TOYKH 30py BUBYCHHS TOTATITAPHHUX,
HaJMIPHO IICHTPAJli30BaHUX CHUCTEM JICP>KaBHOTO
yrpasiiHHs [4].

JenentpanizoBaHa MOJETh XapaKTCPU3YEThCS
MOBHUM BiJJOKPEMJICHHSIM MiCIICBOTO CaMOBPSIY-
BaHHS B JCpXaBHOTO, IPH ILOMY OpraHu
MICIIEBOTO CaMOBPSIyBaHHS 3aliMalOThCS  JIMIIC
MUTaHHSIMHA MICIIEBOTO 3HaueHHs. Kpim Toro, rpo-
MaJISTHH JISICHTPaATi30BaHUX TPOMaJ] MAtOTh OijbIlie
JIOBIpM JI0 MICIICBOi BJIaAM Ta dacTiie OepyTh
y4acTh y MicleBux BHOOpax, TOMYy HaWOiIbII
BIpOTiIHUM MEXaHi3MOM € JEMOKpPATHYHUH MPOoLec
00’eHaHHA Ui TOOYJOBM HOBHX MICIEBUX TPO-
Maz [1]. OmHak Ha TPAKTHII CKJIAJHO 3HAWUTH
JICIICHTPAII30BaHy MOJICNIb B3a€EMOJIII JIepyKaBU Ta
MICIIEBOI BJIAJM B YUCTOMY BHIJISIIII, CAME TOMY, 110
MICIIEBI OpPTraHU BJIAIU € TOXIIHUMHU Bij JepKaBU
Ta 3aJIEKHUMH BiJ Hel.

Hyanmictnuna (3MiliaHa) Mojels TOOYA0BH
BITHOCHH MDXK JIEP)KaBOIO Ta MICIIEBUMHU OpraHaMu
BIIQ/IA TIepei0adae He3aIeXKHICTh MICIIEBOTO CaMo-
BpSAyBaHHS B MEXaxX BH3HAUEHOI 3aKOHOM
KOHKpeTHOI kommerteHIlii. [lpu BukopucranHi i€l
MOJeTl  MiclleBe  CaMOBpSIyBaHHS  HaOyBae
JyaliCTAYHOTO XapakTepy, BOHO € OIHOYAaCHO
JepKaBHUM 1 TPOMaICBKUM iHCTUTYTOM. CHiIbHUM
JUTSL BUII[E3a3HAYCHUX MOJIENel € Te, 10 OpraHaMu
MICIIEBOTO CaMOBPSITyBaHHS € OpTraHW, SKi o0upa-
I0TBCsI 0e3MOocepelHh0 TPOMAISTHAMH, a MICIIEBOIO
aZMiHICTpaIliel0 — Ti, IO TMPU3HAYAIOTHCSA IICH-
TpalbHOO BNa00. OMHAK CrpaBeTUBO Oyle cKa-
3aTH, M0 BHOOPHICTP — HE €JMHA OCOOJIUBICTH
OprafHiB MiCIIEBOTO caMOBpsiayBaHHs. OpraHu
MICIIEBOTO CaMOBpsAyBaHHS ITOBHHHI OyTH He
TiIBKY BUOOPHUMHU, a i MaTy NIeBHUN HaOip MOBHO-
Ba)XCHb, NIEBHY HE3AIEKHICTh, TOOTO MaTH pPealibHi
mpasa.

[loBHOBaXkeHHsSI MICIICBUX OpraHiB BIaaH, 5K
MPaBUIIO, 3aKPiIUIEH] B CIIELiaJbHUX HOPMAaTHBHUX
aktax. Y psi 3apyOiKHUX KOHCTUTYIIH € abo rma-
BH, a00 OKpeMi CTaTTi, MPUCBSIYEHI PETYJIIOBAHHIO
MICIIEBOTO CaMOBpsAyBaHHs. SIK IpaBWIIO, Taki
TJIaBU MalOTh HEBEJIMKHH PO3MIp 1 MICTATh TOCH-
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KOHCTUTYLIMHE TA AJIMIHICTPATUBHE ITPABO

JIaHHS Ha YMHHE 3aKOHOABCTBO Ti€i UM 1HIIOI mep-
xasu. Hanpuxian, B Koncrutynii SnoHii € rnasa 8
«MicrieBe caMOBpSTyBaHHA», sIKAa BKIIIOYAE B cede
Bcboro 4otupu crarti (cr. 92-95). lleit posain
MICTUTH JIMIIIE OCHOBHI NPWHITUIH Ta ITOJIOKEHHS,
IO CTOCYIOTBHCSI MICLIEBOTO CaMOBPsITyBaHHS. 30K-
peMa, B HbOMY 3a3Ha4eHO, 1110 B KpaiHi € Taki opra-
HU 1 IX poOOTa BCTAaHOBJIICHA 3aKOHOM, TOJIOBHI
MOCaJIOBl 0COOM OpraHiB JepKaBHOI BIAJAW O0OHMpa-
IOTBCS HACEJICHHSM, a MICIICBI OpraHd BIajud Ma-
I0Th TPaBO PO3MOPSKATHCA CBOIM MaiHOM.
CrieniaibHUN 3aKOH, KWW CTOCYEThCS KOHKPETHO-
T'0 OpraHy MiCIIEBOTO CaMOBPSIIYBaHHS, MOXKE OyTH
3T0JI010
MPOXHUBAKOTh  Ha

NPUMHATUN  [ApJIaMEHTOM JIMIIE 34

Oinpimocti  BUOOpWIB,  AKi
Teputopii micueBoi Biagu. [Ipy npoMy mapiameHr,
SK HalllOHATBHWUU OpraH, MOBUHEH BpPaXOBYBaTH
JYMKY *HUTEJIIB Ti€l YM 1HIIOI MiCIIEBOCTI, SIKIIO 3a-
KOH CTOCY€ThCS iX iIHTEpECiB.

Koncrutynist Itanii Bkimrouae B cebe rmaBy 5
«Perionn, npoBiHIii i rpomaam» 2. llel po3min B
OCHOBHOMY TPHUCBSIYEHUH PETYIIOBAHHIO MPABOBO-
ro cratycy perioHiB. Ctaryc iTaliiiCbKUX PEerioHIiB
JOCUTH CHEeUU]IUHNA, € PETiOHW 3 aBTOHOMHHM
crarycoM i 3i 3BHYaiiHMM craTycoM. PerioH He
30BCIM  BIHCYETbCS B MOHATTS  «MicIeBa»
aJIMiHICTPaTHBHO-TEPUTOpialibHA OJIWHUIIL, Ta U
OpraHd BIAJX TYT MAlOTh OUTBII ITOBHOBa)KEHHS.
[lo crocyeThcst opraHiB MPOBIHIINA 1 KOMYH, TO B
itamiicekiii KoHCTHTYIIT PO HUX CKa3aHO OyXke
Mayo, 30kpeMa: «[IpoBiHIlii i KOMyHH € aBTOHOM-
HUMH YTBOPEHHSIMU B MEXaX MPUHIINIIB, BCTAHOB-
JICHUX 3arajJlbHUMH 3aKOHAMHU pecryOmikm» (CT.
128);  «lIpoBiHmii 1 KOMyHH €  TaKOX
TEPUTOPIATbBHUMH OJIMHULIIMH JIepPIKaBHOTO
perioHanbHOrO moAimy» (ct. 129). Takox 3a3Haue-
HO, W10 JeTalbHE MPaBOBE  PETYJIIOBAHHA
BCTaHOBJIIOETHCSA 3aKOHAMH.

3akoHomaBcTBO  DiHyAHAIl, 1O  perysroe
MiCIIEeBE CaMOBpsAyBaHHS, BIAMNOBITAE CTATTAM
€Bporneicbkoi xapTii MiCIIeBOro camMOBpPSAIyBaHHS.
3arajioM, Xxo04a MicLleBE CaMOBPAOYBaHHS Y
OinaHIT 3aXHIeHe KOHCTUTYIIEID Ta 3aKOHOM,
BOHO CHJIBHO 3aJISKUTh BiJ JepkKaBu Ta Oarato B
yoMy oOMmexene. Hunimms ypsgosa pedopma
KHJ]a€ BUKJIMK MiCIIEBOMY CaMOBPsITyBaHHIO, BCTa-
HOBHH  periOHANbHUI

HOBJIIOIOYHN piBeHb

VOpaBIiHHS,  3MIHIOIOYH
MICIICBOTO CaMOBPSITyBaHHSI.

Tsarap HamaHHs MyOMIYHUX MOCIYT 3MYIIYE Op-
TaHW MICIIEBOTO CaMOBPSIyBaHHS MPOBOJIUTH pe-
(opmHu, 0, Y CBOIO Yepry, BIUTUBAE HA BiAHOCHHH
MIX LCHTPAJIbHUMH Ta MICIICBUMH OpPraHaMHU BJia-
mu. Y OiansHail HaWOUTBIN BUKJIUKH IS JOTPH-
MaHHA Ta peajizamii npuHOMIIB XapTil MoB’s13aHi 3
IIMPOKUMH TIOBHOBKCHHSIMHU  MYHIIIUTIANITETIB,
(hiHAaHCOBMMHU OOMEKCHHSIMU Ta CHUJIBHHM JICPIKaB-
HUM yTIPaBIiHHM [5].

[HCTHTYT MICIIEBOTO CaMOBPSYBaHHS MOXE
CIIPHUSATH CTAHOBJICHHIO Ta MOTJUOJCHHIO IEMOKpa-

(hiHCBKY  cuUCTeMy

TUYHOTO TIPOLIECY Ta MPaKTHKH, a TaKoX 3abe3rie-

YeHHIO  pO3BHTKY  JIep)KaBU 32 ydYacTi
TepuTopiambHUX Tpomaia. Hampukman, HiMerbke
3aKOHOZABCTBO JOCHUTD JAETAILHO PETYIIO€ TUTAHHS
MICIICBOTO CaMOBPSIyBaHHS Ta BPsAyBaHHS.

Kinbka crareit, IpuCBsYEHUX LLOMY MHUTaHHIO,
MicTsThest y DenepanbHili KOHCTHTYIIT — TOJIOBHO-
My 3akoHi ®PH. 3o0kpema, BapTO 3BEpHYTH yBary
Ha cTarTio 28, sika TOBOPHUTH, IO B 3eMJISIX, pai-
OHax 1 rpomajax HapoJ MOBHMHEH MaTH Ipe/ICTaB-
HUIITBO, BCTAHOBJICHE 3arallbHUMH, MPIMUMH,
BiJIbHUMU, PIBHUMH 1 TAEMHUMH BUOOpaMH.

VY 1pOMy HOPMAaTHUBHO-TIIPABOBOMY aKTi TaKOX
3a3Ha4YeHo, 110 TpoMazaM Mae OyTH HaJaHO HPaBO
peryiaioBaTH B  paMKax 3aKOHy MiJI CBOIO
BiJIMOBIIaJIbHICTD YCi CIIPaBH TEPUTOPIAIBHOI TPO-
maau. llpm mpomy mig rpomazamMu po3yMirOTh
TEPUTOPiaTbHI OJMWHUII MICIIEBOTO pPiBHA, sKi 3a
PO3MIpOM TepeBUIIYIOTEH (hefiepanbHi cyd €KTH 3e-
Meinb. ['pomanu Ta 00’ €1HaHHS TpOMaj TaKOX 3ra-
IylThcst B MyHKTI 3 crarti 1055 denepanpHoi
KOHCTHTYIIII.

OpHak, 3rigHO 3 HIMEIBKHM 3aKOHOJABCTBOM,
MUTAaHHS MICLIEBOTO CaMOBPSIyBaHHS HaWOUIbII
JETaJbHO PEryJoloThCs Ha piBHI 3emenb. KoxHa
3emisi B HimeuunHi Mae CBOIO KOHCTHUTYLIIO, i B
KOXHIM 3eMJl JIOTh CHeIlialbHi 3aKOHW TIPO
MmicieBe camoBpsiayBaHHs. Hampuxman, y banen-
Broprem0Oep3i € KOMIUIEKCHE PEryJIOBaHHS ILOJIO
rpomaa. llell HOpMaTMBHMH akT CKIJIQAA€ThCA 3
II’SITH YaCTHH 1 BKIto4Yae B cebe 147 myHKTIB. bes-
MepPeyHo, Takuil 00’ €MHUI HOPMAaTHUBHO-TIPAaBOBUI
aKT JIy’)Ke JeTAILHO PETYJII0E€ MUTaHHS MiClEBOrO

CaMOBPSAyBaHHS.
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OnHa 3 JEeMOKpaTHYHHUX €BPOIEHCHKUX KpaiH —
OpaHniry3pka Pecrry6iika — po3pobmiia mie€3naTHy Ta
e eKTHBHY MOJIEIbh MICIIEBOTO CaMOBPSATyBaHHS Ta
HaKOMWYMJIa 3aKOHOAABYy Oa3zy 3 LUX IHUTaHb.
Koucturymiss @panmii gyxe JIaKOHIYHO DPETYIIOE
MUTaHHS MIiCIIEBUX BIIaJ, B Hili MICTHTBCS po31ii 12
«[Ipo TepuTOpianbHi KOJEKTUBWY, B SIKOMY 3ramy-
IOTBCS  JIMIE JIBI  aJMIHICTPaTHBHI  OJHMHUII
OpaHiiii, SKi MOKHA BiJTHECTH JIO MICIICBHUX OpPTaHiB
BiIagu. TakuM YMHOM, TEPUTOPialbHi KOJEKTHBH
Pecnybnmikn — 1me KOMyHH, JAemapTaMeHTH,
3aMOpCBKi TepuTopii. Byab-siki iHIII TepuTOpiaidbHi
KOJICKTUBH CTBOPIOIOTHCS 3aKOHOM. Lli KonekTHBH
BIJIbHO YIPaBJSIFOTECS BUOOPHUMH OpraHaMH IPH
JNOTPUMaHHI ~ YMOB, TepeA0aYeHUX  3aKOHOM
(ct. 72). Konctutyiis ®@paniiii jauiie BU3HAYae, sKi
aJMIHICTPaTHBHI OJWHUII ICHYIOTh 1 BCTaHOBJIIOE
MPUHIMI BUOOPHUX OpraHiB, SIKi MOBWHHI OyTH B
IUX OJUHHUILIX, a TaKOX IMOCUIAEThCS Ha 3aKOH:
NUTaHHS  (DpaHIly3bKOrO CaMOBPSAYBaHHS pery-
JIOIOTBHCS 3aKOHOM.

Po3ymiHHS TOTO, SIK BiAOYIHCS MOMITHYHI 3MIHH
B Icnanii ta ['pewii, nepenbauae BUBUCHHS 0COOIH-
BOCTEH KOKHOTO TIEPEXiJHOTO MPOIIECy Ta BILUIUBY,
SKHWI BiH MaB Ha MOOYJIOBY CYYaCHUX CYCITIIbCTB Y
mux kpainax [6]. Hampukman, B KOHCTHUTYIIISIX
Icmanii ta I'pemii He BHKOPHCTOBYETHCS TEPMiH
«MICIIEBE CAMOBPSAYBaHHS», a B IUX HOPMATHUBHO-
NPAaBOBUX AaKTaX BHKOPHCTOBYETHCS KaTeropis
«MicrieBa angMiHIicTparis». Y dYactuHi § TnaBu 2
Koncrurymii [cmranii «IIpo MICIIEBY
aJMiHiCTpalio» 3a3HadeHo, w0 KoHcTHuTyIis
rapaHTy€e aBTOHOMiI0 MYHIITUTIANITETIB, SKi MalOTh
BCi TIpaBa IOPUIUYHOI OCOOM, a YHpaBIiHHSI HUMH
JIOPYYEHO BIAMIOBIAHAM MYHIIIUIAIEHUM PajiaM, 10
CKJIany SKMX BXOASATH ajbKalbAd 1 pagHuUKu. Pan-
HUKH OOMparOThCs HACENEHHSIM MYHIIUMNATITETy
3araJbHUM, PIBHHUM, BUIBHUM, TPSIMUM 1 TAEMHUM
TOJIOCYBaHHSM Ha YMOBaX, BCTAHOBJICHUX 3aKOHOM,
a ampKanbOu OOMPAalOThCS pajgHUKaMHU abo Hace-
JICHHSIM.

Bapro BiJJ3HAYUTH, 10 TEpMiH
«MYHIOUOATITET» a00 «MYHILMIIAIBHUI Opran» B
psami  KpaiH pIBHOCWIBHME TIOHSTTIO  OpraHy
MICIICBOTO CaMOBPSI/{yBaHHSI — BUOOPHOTO OpTaHy.
VY CIIA Tta AHrmii MyHIIMIATITETAMA HA3UBAIOThH
JUIE MICBKI OpraHd, TOAlI SK B IHIIMX KpaiHax

MYHIIATIATITETOM Ha3WBalOTh OyAb-IKHHA BHOOD-
HUM OpraH.

TakuM YHMHOM, MOXHA 3POOUTH BHCHOBOK, IO
TEPMIHOJOTiS, SIKa BUKOPHUCTOBYETHCA B PIZHHUX
KpaiHax CBiTy, HOCHUTH cBoepimHa. OmHi 1 Ti X Op-
TaHd MOXYTh HA3UBATUCS AAMiHICTPATUBHUMH,
YIOPaBIiHCHKUMH, 1 OpraHaMd CaMOBpSTyBaHHS,
ane, 3riJHO 3 BUKJIAACHUMH B TE€Opii NPUHIMIIAMH,
iX cmig po3pi3HATH, Tak SK OOMPAIOTHCS TiNBKH
MPEJICTABHUKY BiAMOBITHUX OPraHiB.

BaxnuBo TakoX BiI3HAYWTH, MO 15 KOBTHA
1985 poky Oyna mpuitHiTa €Bpomneiicbka XapTis
MICIICBOTO CaMOBpSIyBaHHS, sika € 00O0B’SI3KOBOIO
JUTs. BAKOHAHHSI JiepkaBaMu-uiieHamMu Pann €Bponu
1 BCTAaHOBJIIOE HAWBAKIIUBINI KOHCTHTYIIMHI Ta
3aKOHOJaBYi MPUHIUIHN MiCIEBOTO CaMOBPSIIYyBaH-
Hs. Y Hill 3a3Ha4YeHO, IO MPHUHIMI MICIIEBOTO ca-
MOBpSIIyBaHHS TOBUHEH OyTH BU3HAaHUH B
3aKOHOJIaBCTBI
Koncrutynii kpainm.

HeoOximHO TakoX 3BEpHYTH yBary Ha JIyXe
BXJIUBUH MPUHLUI, 3aKPIIUICHUI B €BpOTNEHCHKIH

KpaiHu 1, 1O MOXJIUBOCTI, B

XapTii MicleBOro CaMOBpSAYBaHHS, CYTh SIKOi
MOJIATAa€ B TOMY, IO OPTaHU MICIIEBOTO CaMOBPS-
JlyBaHHS B MEKaxX, BCTAHOBJICHUX 3aKOHOM, MAlOTh
MOBHY CBOOOMY Miifi MIOAO TPUUHATTA BIACHUX
IHIIIATUB 3 OY/b-SIKOTO TTUTAHHSA, SIKE HE BUKIIFOYE-
HO 3 TX KOMIIETEHIII] 1 HE HAJIE)KUTH 10 KOMIIETEHIIIT
oprany Buagu [7]. Takum
3aKPITUTIOETHCS TPUHIUI BUKJIFOYHOT KOMITETEHTIIT 1

1HIIIOTO YUHOM,
BUJIUISIETHCS TIeBHA c(epa CaMOCTIMHHX IMOBHOBA-
JKeHb IUX OpraHiB. TakuM 4YMHOM, MOXXHA Ha3BaTH
MIPUHIUAIIK  JiSUTBHOCTI  OpraHiB
MICIIEBOTO CaMOBPSIyBaHHS i CaMOBPSIYBaHHS SIK

IBa OCHOBHI

SIBHIIA B IIJIOMY: BUOOPHICTH 1 IeBHUIA Ha0ip Tpas.

OCHOBHMMH UISIMH MYHIIUITATBHOL JisSUTBHOCTI
€ TIOJIMIIIEHHS] YMOB JKUTTS TPOMAJISH 1 CTBOPEHHS
COPUSTIUBOIO  CEpeloOBHINA  JUIsI  HAceJeHHS
MyHinunaizirery. BaximBy posb y ZOCSTHEHHI €]
METH BiJirpa€e MisIbHICTh OPTaHiB MiCIIEBOTO CaMO-
BpsIlyBaHHS ~ IOJO  33J0BOJICHHS  OCHOBHHUX
JKUTTEBUX NOTpeO TpoMajisiH, 1o nependavae pos-
BUTOK MiCIeBOT 1H(paACTPyKTypH Ta Oprasizawiio
Ha/JaHHS MyOJiYHUX MOCTYT, a BIANOBIAHO U MH-
TaHHS peaizaii aAMiHICTPAaTUBHOI TPOLEAYPH SIK
THCTpyMeHTy 3a0e3leUeHHs] isIIbHOCTI OpraHiB
MICIICBOTO CaMOBpSIyBaHHS Yy KOXHIA KpaiHi
BUPILIYETBCS NUITXOM (YHKIIOHYBaHHSI BJIACHOTO
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MEeXaHi3My MPUHHATTS aJAMiHICTPaTUBHUX PIIICHb.
VY pesynbrarti iX GyHKIIOHYBaHHS y CBITi 3’ ABHJIACS
BeIIMKa KUTBKICTh BHIIIB aAMIHICTPaTHUBHHUX IIPOIIE-
oyp 1 chopMmyBaimcs ~ KOHKPETHI — MOJEN,
COpSMOBaHI Ha BHUKOHAaHHA HOBUX 3aBIaHb 1
(yHKIIH BiMIOBIHO 7O HOBUX yMOB CIUILHOTO
ynpasiminas  (collaborative  governance) Ta
HanpsAMiB aaMiHicTpaTHBHOI pedopmu [8].

Ha w™mopmenp aaMiHicTpaTuBHOI —MpoLEaypH
BIUIMBA€E TUM aIMIHICTPaTUBHOI CHCTEMH, Y MEXax
SAKOi BOHA BHHHMKAa€ 1 DPO3BUBAETHCS. 3apyOixHi
BUCHI PO3PI3HSIOTH JBa THUIH aJMiHICTPATHBHOI
CHCTEMH — IOPHIUYHY, SKa MpUTaMaHHa OUTBIIOCTI
Kkpain €C Ta MeHeIKepallbHy CUCTEMY, IKa IpUTa-
manHa CIIIA [8].

Bapro Bkazatu, mo 6inbmicte kpain €C Hama-
ramics Koau(ikyBaTH aMiHICTPAaTHBHY MPOLENY-
py: OHmHI 3a JOMOMOTOI 3arajbHOTO 3aKOHY
(Himeuuuna, Icmanis, Itamis, I'pysis, I'pemis to-
o), iHI — 3a JOMOMOTOI0 Taly3eBUX 3aKOHIB
(Ykpaina), okpeMi — 3a JOIOMOIOI KOJEKCIB
(ITonbma [9], @pantis [10]).

Ha cyuacHoMy erami BUIUISIOTH, 3 IOMIX
IHIIMX MOJEJICH aIMIHICTPATUBHOI TPOIECIYypH SK
THCTpYMEHTY 3a0e3leueHHs MAisUTBHOCTI OpraHiB
MICIIEBOTO CaMOBPAIYBaHHS, € MOJEIb
aJIMIHICTPaTHBHOI POLIEAYPH TPETHOTO MOKOJIiHHS,
SKYy Ha3MBalOTh KOJa0OPAaTUBHOIO  MOAEILIIO,
OCKUIBKM BOHA TPYHTYETHCS Ha CITBIpAIll SK MiX
OpraHaMM MiCLIEBOIO CaMOBPSIYBaHHs Ta IPHUBAT-
HUMH 0c00aMH, sIKi aKTUBHO 3allydaroThCsl B IPO-
LeC NPUHHATTS pillleHb 3 METOI0 3abe3redyeHHs iX
y4acTi Ha Pi3HUX CTadisIX TPOLETyPH.

OcoOyMBICTIO Ha3BaHOI MoOAEIl € Te, IIO0
pIllIeHHS TPUHMAIOTHCS B MEKax MPOIenypH, a B ii
OCHOBI JIe’)KaTh JBa OCHOBHI NPHUHLMWIM, a CaMe:
cuiBnpaus i TBopuicTe. CriBopans akTyajlbHa Ta
HEoOXiZlHa B TOMY pa3i, SKIIO OpraHy MicCLIEBOTO
CaMOBPALYBaHHs HOTPiOHI CHiNIBHI 3ycHIUIs 3 OOKY
IHIIMX OpraHiB abo TPOMAaJCHKOCTI B MEBHil cdepi
ypsaayBaHHa. Ll mMozmens cnpsMoBaHa Ha IOIIYK
ONTUMAJbHUX pillleHb, OCKUIBKA B Hill BpaxoBy-
IOTBCSL BCl 1HTEpeCH 1 KOKHa CTOpPOHA IMOALISE
BiJIMOBIIaJIbHICTh HA PI3HUX CTaliAX Ta eTamax
nporenypu [11, c.14-18]. CniBnpans oprany
MICIICBOTO CaMOBPSITyBaHHSI Ta IHIIMX YYacHHUKIB
nporecy 30Cepe/pKye yBary Ha aJalTHBHOMY
BUpIIIEHHI MpoOJeM, WIMPOKid YydYacTi pi3HHX

Ccy0’€KTIB, THyYKOCTI B TONIYKY PIiIIEHb, a TaKOX
PO3MOALI 3aBAaHb MK IEepKaBHUM Ta IPHBATHUM
cextopamu. | BinOyBaeTbCs BCce HaBeneHE 3a JIOTO-
MOTOI0 TIEBHOi aaMIHICTpaTHBHOI MPOIEAYpU 5K
IHCTpyMEHTy 3a0e3nedeHHs] MisUTbHOCTI OpraHiB
MICIIEBOTO CaMOBPsITyBaHH:I.

TBopuuii xapakTep aaMiHICTPaTHBHOI MPOLENY-
pH  AK IHCTpyMEHTy 3a0e3neueHHs isUTbHOCTI
OpraHiB MiCLIEBOTO CaMOBPSAYBaHHS BUPAKAETHCS
B IIPUUHATTI pillleHHDb Ta AiX, SIKi CYMPOBOIKYIOTh
CHUIBHY AiSUTBHICTH OPraHiB MICIIEBOTO CaMOBPS-
OyBaHHS Ta I1HIIMX OcCi0, 30KpemMa, KOMIUIEKCHI
nporenypu B €C (composite procedures). Pesyis-
TaToOM aZIMiHICTpaTUBHOL MpoLeaypHU SIK
IHCTpyMeHTY 3a0e3neueHHs JisUIbHOCTI OpraHiB
MICIICBOTO CaMOBPSITYBaHHSI, € HE TUTBKH PilllCHHS,
a ¥ 1HII BUAU CHUIBHOI TISUTBHOCTI Ha PI3HHMX €Ta-
nax UUKITy (OpPMYBaHHS MOJITHKH Ta peanizamii
OpraHamMy MiCIIEBOTO CaMOBPSIAyBaHHS CBOiX IMOB-
HOBaXCHb. Tak, MpUKIaJaMH aJAMiHICTPaTUBHOI
nporenypu K
JUSTBHOCTI OpraHiB MICIIEBOIO CaMOBPSITyBaHHS €
MpoLeaAypH Jianory» i
«KOHKYPEHTHi IIPOLIeAYpH 3 IeperoBopamm» [8].

iHCTpyMeHTy  3a0e3ledeHHs

«KOHKYPEHTHOTO

Haii6inpm onTuMaibHAM NPUKIAIOM y IHTaHHI
3aKpiTUIeHHs] OUTBIIOCTI EIIEMEHTIB, XapaKTePHHX
JUTSL  MOJIeNi  aJIMiHICTPaTUBHOI TPOUERAypU SIK
IHCTpyMEHTY 3a0e3ledeHHs] MisUTbHOCTI OpraHiB
MICIIEBOTO caMoBpsayBaHHs, € Dpaniy3pkuii Ko-
JIEKC B3a€EMOBIIHOCHH MiX TPOMAJCHKICTIO Ta
aapMmiHicTpaniero (CRPA), B skomy 3akpiruieHi mo-
JIOXKEHHS, SIKI PErylioTh MpaBUiia MPOBEACHHS
BiJTKPUTHX KOHCYJIbTAIII !, MIepPEeroBOPIB
aZMiHICTpaIlii 3 TPOMAaJICHKICTIO, Y TOMY YHCIi On-
line, iHCTHTYT «enquéte publique», 0oOMIH
iH(opMartiero MDK aJIMiHICTPAIIi €10 Ta
TPOMAaJCHKICTIO 4epe3 3aluTH Ta HHU3Ka IHIIHUX
MIPOrPECUBHUX MOJIOKEHB [12].

Kpim Toro BapTo 3a3HauMTH, 11O B YTOPIIWHI,
miciist Betyny Ao €pomneiicskoro Corozy, B 2006
poti OyB BBeJIHUI OCOONMBHI aJIMiHICTPATUBHUN
NPOLIEAYPHUN PEXHUM sl MOJIETHICHHS 1 MPHUCKO-
PEHHSI OKPEMHUX aJMiHICTpaTHUBHUX mpouenyp. Taki
aJIMiHICTPaTUBHO-TIPOLIECYaNbH1 MTOJIOKEHHS
BKITIOYAJIM TaK 3BaHI «IPUCKOPEHD» MPOIEIypH,
npoIiecyanbHi bopmu
KOMYHIKaIlii, 0COOJUBO MO0 CHIBIpaIll MK opra-

CKOpOYEeHi CTPOKH Ta

HAMH MICIIEBOI'O CaMOBPSIyBaHHS Ta I1HIIUMH
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cy0’extamu. Lli  iHCTpyMeHTH  rapaHTyBail
MOXUIMBICTh €(DEKTHUBHOTO, ITIJICCIIPSIMOBAHOTO Ta
MIBUAKOTO  BUKOPHUCTAHHA  pecypciB K 3
HaI[lOHAJIFHOTO OI0JDKETY, TakK i, 30KpemMa, 3 GpoHIiB
€ppormetickkoro Coro3y, B ONTHMalbHI CTPOKH
[13].

[Ipotre y cmemianeHi mdiTeparypi miakpe-
CIIIOETHCA, 110 BUMOTH, TOB’A3aHi 3 e()eKTUBHICTIO
UX aJAMIHICTPATUBHUX NPOLEAYP, 0COOIMBO BUMO-
ra Mmoo IIBUAKOCTI, MOXX€ HETaTWBHO BILUTUHYTH
Ha 3a0e3medyeHHs npas ocib Ta eexkTuBHE 3a0e3re-
4yeHHs ix iHTepecis [14].

Posrnsinatu MOJIEeITb HiMeIbKO1
aJIMIHICTPaTUBHOI TPOLIEAYPH SK IHCTPYMEHTY 3a-
Oe3mneueHHs JisUIBHOCTI OpPraHiB MICIIEBOTO Camo-
BPSILyBaHHS JIONUIBHO 4epe3 il BHYTPIIIHIO CTPYK-
Typy, sika BimoOpaxaerscst B 3akoHi ®PH «IIpo
aJMIHICTpaTHBHY TPOLEAYPY» 1 THM CaMHM
Bipi3HsAe T Big IHmMX Mojeneld (30Kpema,
aMepHKaHChkoi abo (paHIy3bKOi). AHAII3YIOUN
TIOJIOKCHHSI HaBEACHOTO 3aKOHY, BapTO BKazaTH,
0 B «HOPMATHMBHIA MOJENi aJMIiHICTPaTUBHOI
MPaBO3aCTOCOBHOI MPOLETypH» YiTKO BU3HAYAIOTh-
npouenypu  Ta
¢yHKLii; 2) chepa AISIBHOCTI Ta 3aCTOCYBaHHS;
3) y4acHUKH MpoLEaypH; 4) MPUHIIUITH [TPOLEIYPH;
5) BHYTpIIlIHSA CTPYKTypa; 6) ImpaBoBi 3aco0H, SKi
3a0e3MeuyloTh KOHTPOIb 33 pe3ysbTaTaMH Ipole-
aypwu [15].

KpiMm 3akoHy TIpo amMiHICTpaTHBHY TPOIEIypY,
y HimeuuwHi [it0Th 111€ ¥ iHII CTIeT[ialibHI aKTH, SKi
3aKpIILTIOIOTE JIOJATKOBI BUMOTH (hOPMAITBHOTO 1
NPOLEYPHOTO  XapakTepy 1O OKpeMHux cdep
aJIMiHICTPaTHBHOTO TpaBa. BOHHM 3aMiHIOIOTH CO-
6oro mpaBmita 3akoHy sk lex specialis [16]. YVuaac-
HHKOM € He NPOCTO Ta 0coda, IpaBaM SKOI MOXe
OyTH 3aBJaHO MIKOIW a00 BOHH B SIKHUHCH CHOCIO
MOXYTh OyTH MOpYIIEHI B Pe3yJbTaTi MPUAHATTS
pimeHHs, a ocoba, sika Oepe ydacTs ado B CHITy 3a-
KOHy, a0o Ha miacTaBi  3BEpHEHHS 10
aJIMIHICTPaTUBHOTO OpraHy i BBa)Ka€ThCS Y4acHH-
KOM aJMiHICTPaTHUBHOI mpouexypu. TakuMm YHMHOM
JIOLIJIBHO 3a3HAYHTH, 110 y HIMELBKIN
aJMIHICTpaTHBHIA MoOJeNi TapMOHIMHO Y3To/KeHi
notpedu e(heKTUBHOTO YIPaBIIHHS 3 BEPXOBEHCT-

csi: 1) miTbOBe  MpHU3HAUCHHS

BOM 3aKOHY Ta IIOBAroo Mpas rPOMaJIsH.
BucHoBku. [1icyMOBYIOUH HaBECHE JOIIBHO
JTIATH BHCHOBKY, IO SK IIOKa3ye 3apyOiKHHUIN

JTOCBiI, MaliOyTHS MOMITHYHA CTaOlIBHICTH HAIIOL
Jep’KaBu, a TakoX edekTnBHE (YHKIIOHYBaHHSI
OpraHiB MiCIIEBOTO CAMOBPSTyBaHHSA 0araTto B 40My
3aJIeKATh BiJl ONTHMAIBGHOTO BIIPOBA/UKEHHS Ta
peamizamii  agMIHICTpaTHBHOI  TPOIEIypH  SIK
IHCTpyMeHTy 3a0e3neueHHs JisUIbHOCTI OpraHiB
MICIICBOTO CaMOBPSAYBaHHS, METOIO SIKOI € rapaH-
TyBaHHS HagifHOTO Ta e(QEeKTHBHOTO MeXaHi3My
NPUAHSTTS agMiHICTPaTUBHHUX pillieHb MIOAO IpaB
Ta iHTepeciB rpoMansH. OcHOBHAa  (yHKIis
aJMiHICTPAaTHBHOI MPOLEAYPHU SIK 1HCTPYMEHTY 3a-
Oe3mneveHHs isUTbHOCTI OpraHiB MiCIIEBOTO CaMo-
BPsILyBaHHS IOJISITa€ B 3a0€3MeUeHH] €)EKTHBHOTO
Ta Ji€BOTO BUKOHAHHS W 3aCTOCYBaHHS OpraHaMH
MICIICBOTO CaMOBpsITyBaHHs 3aKOHY B iHTepecax
CYCIIIJIbCTBA.
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The purpose of the article is to study the foreign experience of regulation of administrative procedure as
a tool for ensuring the activities of local self-government bodies. Research methods: the chosen topic of
scientific research requires the use of various scientific methods and approaches to obtain qualitative
results. Therefore, the following research methods were used to solve the tasks: analysis; system method;
analytical, etc. Results: the future political stability of our state, as well as the effective functioning of local
self-government bodies, largely depends on the optimal introduction and implementation of the
administrative procedure as a tool for ensuring the activities of local self-government bodies, the purposeof
which is to guarantee a reliable and effective mechanism for making administrative decisions on the rights
and interests of citizens. The main function of the administrative procedure as a tool for ensuring the
activities of local self-government bodies is to ensure the effective and efficient implementation and
application of the law in the public interest. Discussion: achieving a new quality of local self-government is
impossible without fundamental changes in approaches to understanding the institutional and procedural
foundations of political and administrative processes of local democracy at the level of local self-
government. Therefore, there is no doubt that the main prerequisite for the democratic development of any
country is the formation and successful development of the institution of local self-government.

At the same time, the practice of reforms in the vast majority of countries at the turn of the 20th and 21st
centuries has clearly shown that without the creation of a strong state, this goal is practically unattainable,
and in such a situation, the task of identifying the essential characteristics of local self-government and
studying the main components of its successful development by borrowing positive foreign experience in this
area becomes fundamentally important and urgent.

It should be emphasized that the issues of local self-government are more relevant than ever at the
present stage. Ukraine s transition to a new model of local self-government and the departure from the one
that developed during the Soviet Union requires close attention and detailed study, since the largely
unsystematic, ill-conceived and theoretically unjustified practice of reforming the administrative-territorial
organization of society in the post-Soviet period has led to obvious negative consequences. An important
factor for the development of self-government institutions is the process of globalization, which significantly
changes socio-political relations, changes the principles of interaction between territorial communities,
political organizations, and local self-government bodies. In order to effectively exercise the powers of local
self-government at the local level, it is important to have a comprehensive tool: experience in regulating the
administrative procedure as a tool for ensuring the activities of local self-government bodies.

Key words: local self-government bodies; administrative procedure; foreign experience; public
administration.
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Mema cmammi: 30iticHUmMU AHALI3 CYUACHO20 CNAHY AOMIHICIPAMUBHO-NPABOBO20 PEYIOBANHA OEAKUX
NUMAHb  NPOXOOIICEHHS  BIICbKOBOI cayocou 6 Ykpaiui. [locaioumu OCHOBHI 3MIHU HAYIOHATLHOSO
3aKOHO0ABCMBA 8 KOHMeKCMmI pednizayii KOHCmumyyitiHo2o 0608 ’3Ky epomadan YKpainu wooo 3axucmy
Bimuusznu. Memoou 0ocnioicenna: memooom 00CAiOHCEHHS CMas (OPMATbHO-IOPUOUYHUL MemO0, 3A80AKU
AKOMY NPOGEOeHO aHATI3 YUHHO20 3AKOHO0A8CMEA YKpainu ma JOKANbHUX HOPMAMUESHO-NPAGOGUX AKMIE )
cghepi  aoMiHiCmpamueHoO-npagogo20 pecynio8aHHsi OKPEMO20 6UOY NPOXOONCEHHS GIUCLKOBOI CayicoOu 6
Yxpaini, ma memoo cmamucmuunux 0ocniodicens, 3a80aKu AKOMY 610 npoeedeHo 30upanms, obpooKy ma
ananiz ingopmayii. Pesynvmamu: nposedenuti ananiz ounamixu 3min y 3axon Ykpainu «llpo silicbxosuti
0008’5130K 1 8ilicbkogy cayocOy» [1], Axuil ceiouumv npo HaAMAa2aHHs SUPIWUMU AKMYATbHI npodaemu, 3
AKUMU CIMUKAEMbCSL 3aKOHOmMBopeys. [Ipome, maxi yacmi 3aK0H00A84I KOPEKMUSU NOCMYNO80 CIMBOPIOIOMb
PUBUK  pO30ANAHCYB8AHHA CUCTEMU, WO YVCKIAOHIOE i epexmueHe @QYHKYIOHY8anHa ma peanizayiio
3aKIA0eHUxX HOpM. 3a3HaueHo npo OOYINbHICMb CUCIEMHOI Ma NIAHOB0I NiO20MOBKU 2PDOMAOAH Y KOHMEKCMI
BUKOHAMHA KOHCMUMYYIIHO20 0008 513Ky Ni0 4ac npoxoddiceHHs 06a3060i 6ilicbk06oi cuyocou. 3oxpema,
3aNPONOHOBAHO CUCTIEMAMU3YB8AMU NPOXOONHCEHHs 6A30801 BIUICLKOBOI CIYHCOU 2pOMAOAHAMU, SKI 3000)1U
nesHUll CmyniHb 0C8imu, 3a YMOGU, AKUO 60HU He NPOOOGHCUNIU HABUAHH.

Knrouosi cnoea: aominicmpamusene 3aKOHOOABCME0, KOHCMUMYYIUHUL 0008 30K WO000 3AXUCHY
mepumopianvroi yinicnocmi Yxpainu, npoxoodcenHs GilicbKo8oi cuyicoOu 6 Yxpaiwni; 3aKono0agcmeo y
cghepi 8iticbk0601 C1yHCOU.

IlocTanoBka mpodaeMu Ta ii aKTyaJbHICTh.
BruiuB reononiTHYHOT HaNpyKEHOCTi Ha BiHICEKOBY
cyx0y B YKpaiHi BaXKKO HEIOOI[IHUTH, OCOOINBO
B KOHTEKCTI KOH(QIIKTY, M0 TpUBa€E. 3 TMOYATKOM
MIUPOKOMACIITAOHOT BIHM THUCSYI TPOMAJISH, SIKi
paHillie BBaXKalH, IO 3aXUCT CYBEpPEHITETY i
TepuTOpiaNibHOT  IimicHOCTI  YKpaiHm — 1€
BiJINOBIIaNIbHICTh MPO(ECIHHOT KOHTPAKTHOT apMii,
BKOTpE BUKOHYIOUM  CBIi

CTaJli Ha 3axucCT,

OHCTUTYLIIMHKUI 000B’sa30k. lle cBiguuTh 1PO
K y 00B’

TOTOBHICTh HAIIOI HALIi 0 PIIIyduX il y CKJIaj-
HUH 4ac, MiAKPECII0YH, 110 B YMOBaX BiChKOBOI
3arpo3u 000poHa KpaiHH € CHIIBHOIO CIPABOIO BCIX
il rpomansH. Taka akTHMBHA y4acTb HACEJIEHHS Yy
3aXUCTI JepXKaBH € CBITYCHHSM HalliOHAJIBHOT
€IHOCTI Ta CONIJJAPHOCTI, SKi CTalOTh OCOOJIUBO
BBOK/IMBUMH B YMOBAaX CYYaCHHUX BHKIIHMKIB. Sk
HACJIJIOK, 11l oIl ()aKTUYHO CTAH IPUIMHOIO T1e-
perisiay BiiCbKOBOI I'OTOBHOCTI Ta CTpaTEeridHHX
MOJKJIMBOCTEH HaIoOi KpaiHW, 30KpeMa B YacTHHI
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KOHCTHUTYIIIITHOTO OOOB’SI3Ky TPOMaAsH MIOAO 3a-
XHucTy BiTunsan.

BaxnBo 3a3HauuTH, 110 KIOYOBUM HOPMATHUB-
HO-TIPaBOBHM aKTOM, 1110 BU3HAYa€ NPABOBI 3acaiu
BIICEKOBOTO O00OB’SI3KYy, MOPAOOK TPHU30BY Ha
BIHCBKOBY clykOy, YMOBH I TNpPOXOMKCHHS Ta
3BUIbBHEHHsT 3 Hei, € 3akoH VYkpainu «lIpo
BIICBKOBHIA 00OB’SI30K 1 BIifiCBKOBY CiyxO0y» [1].
Yka3zaHUll HOPMATUBHO-IIPABOBUN AKT 3 MOMEHTY
Horo yxBajJeHHS 3a3HaB YMCICHHHX 3MiH — Ha
ChOTO/IHI iX HamiuyeTbes Onmsbko 130, mpuuomy 3
2014 poky ix Oyno BHeceHO 57% Bim 3araibHOI
KimpKocTi. [IpoTe, HaBiTH 3a TaKkoi YaCTOTH KOPHUTY-
BaHHs, aJIMiHICTPaTUBHO-TIPABOBE PETYJIIOBAHHS
BIMICHKOBOI CJIy>)KOM BCE III€ 3QJIUIIIAETHCS JAJICKUM
Big ngockoHaimocTi. OCKUIBKH OZHHMH 3 OCTaHHIX
VYkpainn  «lIpo
BIMICbKOBHIA 00OB’SI30K 1 BiificbKOBY ciyx0y» [1],

3MiH, BHECEHHX Yy 3aKoH
3aMpOBaKCHO TPOXOKEHHS 0a30BO1 BiliCHKOBOT
00rpyHTOBaHE
JOCHIPKEHHSI TIPaBOBUX MEXaHi3MiB, IO PETYJIo-

ciy:;kbu, TO B CTarTi Oyzde
I0Th OpraHizalfifo IbOTO0 BHIY CIYKOH, a TaKOX
MOJKJIMBUX Mpo0IIeM, OB’ A3aHUX i3 1 pearnizaliiero.

AHnani3 pocaigkens i myOJikaniii 3 mpooJe-
mu. Cepesn ykpaiHCBKMX HayKOBIIIB, SIKi BHBUYIH
MUTaHHS IPOXO/DKEHHs BifICbKOBOI ci1yx0u Ta po3-
IMAadd HOro B ICTOPUYHOMY, COLIANBHOMY Ta
aJIMIHICTPaTHBHOMY aCIEKTaX, MOXHA Bi3HAYUTH:
€.L T'puropenko, 1.®. Kopsxa, B.J. Iamunckkoro,
M.B. Kymnipa, O.B. KoBans, A.M. Anekcanaposa
ta iH. OgHak, He3BaKaluW Ha IXHI BHECOK Y
JOCT/DKEHHS ~ BIACHKOBOI  CITy’)KOM,  TIpaBOBi
MEXaHi3MH, M0 PEeryIIoITh OpraHizaiito 0a30Boi
BIHCBKOBOI  CIY)XOM, 3alUILAIOTBCA  Majofo-
cmipkernMd. lle muTaHHS Hapasi 0COOIMBO aKTy-
aNbHe, OCKUIbKHM 0a30Ba BilichbKOBa ciyx0a Oyia
3ampoBakena ymiie y 2024 pori, 1 Ha CbOTOIHI €
HEJIOCTaTHBO  HAYKOBHX  Mpamb, y  SIKHX
OOIpyHTOBaHO TIpOaHANIi30BaHa III HOBAa HOpMA.
OTtxe, icHye morpeda y BceOIYHOMY JOCHIKEHHI
MPaBOBHX ACHEKTIB MOJI0 OpTaHi3aiii Ta peamizarii
0a30B0oi BICHKOBOI CIYXOHW, IO MOXE CYTTEBO
CIPUSTH PO3BUTKY TEOpii Ta MPAKTUKHU BIICEKOBOT'O
yIpaBIIiHHSL.

Mera craTTi MOJISAraE B aHaji3i CydacHOro CTa-
HY  aJMIHICTPaTUBHO-TIPABOBOTO  PETYJIIOBAHHS
JESKNX MATaHb MPOXO/HKEHHS BIHCHKOBOI CITYXOHU
Hocmigntu 3MiHUA

B YkpaiHi. OCHOBHI

HalllOHaJIbHOT'O  3aKOHOJABCTBA B YaCTHHI
peaiizamii KOHCTUTYHIHHOTO O0OB’SI3KYy TpOMasH
Ykpainu mo/o 3axucTy BiTum3Hm.

Bukjaaa ocHOBHOTO MaTepiaay H0CTiTsKeHHS.
3axucTr gepxkaBu, 3abe3nedcHHS i1 Oe3mekH €
HaBa)KIMBIINMHU GyHKIISIME BCHOT'O
VYkpaincekoro Hapopay. BilicekoBa ciry:xba — 1e
KOHCTUTYLIHHUN 00O0B’SI30K TpOMaAsH YKpaiHH,
AKUW ToJsirae 'y 3abesnedeHHi o0opoHH YKpaiHw,
3axXHCTi 11 CyBepeHITeTY, TEPUTOPIiaIbHOT HTICHOCTI
Ta HEJAOTOpKaHHOCTI. J[0 BIMCBKOBOCITYXOOBIIIB
HaJIeKaTh OCOOM, SKIi TPOXOASITH TaKy CIYkKOY,
30kpeMa y 30porinux Cunax Ykpainu. BilicekoBiit
nepeaye
KOHCTHUTYIITHOTO 00O0B’SI3Ky, IO Mepeadayae mpo-

cityx0i HEOOXIIHICTh ~ BUKOHAHHS

XO/DKCHHS TpOMajsiHaMM YKpaiHH BiliCbKOBOI
ciyx0u (100pOBUIHHO YH 3a PU30BOM) [2].
Ykpainu

BIAIIOBIAHO [0  SIKOI

Koncruryuis 3aKpiIUIIoE  HOPMY,

TPOMaJSiHA  TPOXOJATh
BIiCBKOBY cyO0y Ha OCHOBI YNHHOTO 3aKOHOJaB-
ctBa. lle o3Hauae, MO opraHizaiis, MPOXOIKESHHS
Ta YMOBH BiICBKOBOI CITy>KOM PETryJIOIOTbCS HU3-
KO0 3aKOHOJABUMX AaKTIiB, $Ki BCTAHOBIIOIOThH
000B’sI3KM, TpaBa Ta TrapaHTii ajis BiHCBKOBO-
ciyx00BIiB [3]. OCHOBHUM 3aKOHOJABYUM aKTOM,
KU BCTAaHOBJIOE TPAaBOBI OCHOBH BiICEKOBOTO
000B’s3Ky, € 3akoH Ykpainu «llpo BilicekoBHi
000B’5130K 1 BICHKOBY ciry:kOy» [1]. Biamosigao
JI0 I[LOTO 3aKOHY, BiMIChKOBA CITy’k0a € Iep>KaBHOIO
ciry 0010 0COOIUBOTO XapakrTepy, 10
BiI0OYBa€eThC y MPOQECiiHil AISTHHOCTI TPOMAJISTH
VYkpaiHu, a Takox iHO3eMIIiB i 0cid 6e3 rpomaisH-
CTBa, SIKi IPUIATHI JI0 CIIY»OU 32 CTAaHOM 3JI0pOB’S
1 Bikom. Taka MisIBHICTP TOB’s3aHa 3 0OOPOHOIO
Vkpainu, 11 He3aJeXKHICTIO Ta TEPUTOPIALHOIO
miicHicTI0. Yac MpOoXopKeHHs BIHCHKOBOI CITy:KOU
3apaxoOBY€ETHCS TpOMaJiTHAM YKpaiHu 710 TX cTpaxo-
BOTO CTaxy, CTaXy poOOTH, CTaxy poOOTH 3a
CHEUiaNbHICTIO, @ TaKoX [0 CTaxXy Jep)KaBHOI
CITy’KOH, IIO0 MiJKPECTIOE€ Ba)KJIMBICTh BiHICHKOBOI
CITy>KOHM SIK CKJIa[0BO1 AEP)KaBHOI CIyOu Ta Hazae
BIIMOBI/THI COIiajbHi rapanTii [1].

€.I. 'puroperko y  CBOIX  JIOCIHIPKEHHSIX
KOHCTUTYI[IMHMX  3acall  BIHCHKOBOi  CITy>KOH
BUCBITIIIOE ii CYTHICTh Ta INPaBOBY NPUPOIY SIK
(hopMH BHKOHAHHS BiIMCHKOBOTO OOOB’SI3Ky, a Ta-
KOX sK CHoci0 peaiizailii mpaBa TpoMajsH Ha
aHaJizye

piBHHMII gocTynm A0 ciuyxOum. Bin
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O0COONMBOCTI TMOHATTSA BIHCHKOBOTO 00OB’SI3KY,
PO3MEXOBYIOUM HOTO Big O0OOB’SI3KY 3aXHUCTY
Bitumznu. lle po3MexxyBaHHA HO3BOJSE OLIBII
YiTKO  3PO3YMITH  KOHCTUTYIIHHY crernudiky
000B’s13Ky [4, c. 281].

Hocnimxenns €.1. I'puropeHka TakoxX MiCTTb
MPaKTUYHI PEKOMEHAAlii 00 BJOCKOHAICHHS
KOHCTUTYLIHOTO PEryTIOBaHHS BiiCHKOBOI CITYX-
6u B Ykpaini. Ha fioro nymky, xoua BiHCHKOBHUI
000B’ 130K Mae BCi XapaxkTepHi pucu
KOHCTUTYLIITHOTO O0OOB’SI3KYy, Y HBOTO TaKOX €
neBHa crerudika, sSKka BUAUILE HOTO SIK OKpEMY
MpaBoBY KaTeropiro. BapTo BigzHaunTH, 110 pOOOTH
€.1. I'puropenka 30cepeKyIOTbCSI TEPEBAKHO HA
KOHCTHUTYI[ITHO-TIPABOBUX  aCIeKTaX BilCHKOBOI
CIIy>kOH, TOMY TIMTaHHS IMIUIEMEHTAI] IIUX HOPM B
aJMiHICTpaTHBHE 3aKOHOIaBCTBO BIH HE
nocmipkysaB. e Takox migkpeciaroe HEOOXiIHICTD
MPOBEJICHHs JAOAATKOBUX JOCHIKEHb, SKi O Je-
TaNbHO  BI3HAYMWIM  aJAMIiHICTPATHBHO-TIPABOBI
MeXaHi3MHU peryJtoBaHHs BIMCHKOBOI CITy:KOM UIs
3a0e3rneueHHsT €(EKTUBHOTO BWUKOHAaHHS KOHCTH-
TYIIHHOTO 000B’s13Ky. CHCTEMHE JIOCIHIHKCHHS
BOTO MUTAHHS JO3BOJSIE PO3POOHMTH OINBII WiTKi
Ta Ji€Bl MeXaHI3MU peajizallii MpaBOBHX HOPM, a
TAKOX CIPHUATHU IX IPAKTHYHOMY BIPOBAKEHHIO.

3okpema, [.D. Kopx 31ilicHMB 3HAYHUN BHECOK
y BUBYEHHS NPAaBOBHUX ACIEKTIB BCTYIy I'POMaJsH
Ha BiiCbKOBY CiIyx0y, IXHBOIO MpPOCYBaHHS IO
ciyx0i Ta TPUNHHEHHS BilICHKOBO-CITYKOOBUX
BiTHOCHH. Y cBOill poOOTi aBTOP JOCHIKY€E NPaBO-
BHUW 3MICT BIMCBKOBOI CITy>KOHW, aHalli3ye KIIFOUOBI
€JIEMEHTH  IIPaBOBOIO  CTaTycy  BiiiCbKOBO-
CIIy)KOOBIIIB 5K CyO’€KTIB BifiCBKOBO-CITY’KOOBUX
BiJTHOCHH, a TaK0X IPOBOJUTH KIACH(IKAINIO IIHX
BiZHOCHH. JlOCHiPKEHHSI BKIIIOYAE OIJISA HOpMa-
TUBHHUX aKTiB, SIKI PETyJIOIOTh BCTYII, IPOCYBAHHS
Ta MPUITMHEHHS CITY>KOH, BUABJISIIOTH Ae(EKTH Mpa-
BOBOT'O DETYIIOBAHHS Ta MPONOHYIOTH HUISAXH iX
ycyHenHs [5, c. 208].

Pobotn 1.d. Kopka, Xxo4 i gaToBaHi MOYaTKOM
2000-x pokiB, ajie 3aUIIAI0THCS IIIHHUM JHKEPEIIOM
Yy KOHTEKCTI 3arajbHUX NMUTaHb BIHCHKOBOI CITYKOH.
Bonu narote yHmameHTanpHe pO3yMiHHA IIpaBo-
BUX aCIIEeKTiB BCTYITy, TPOIO3MIIi Ta TMPUITHHEHHS
BIMCBHKOBOI CITy’k0H, IIPOTE HE BPAaxOBYIOTh Cydac-
nepioz
BIICBKOBHX KOH(IIKTIB Ta aKTHBHOTO pedopmy-

HUX YMOB TIPOXO/DKEHHS CIy)KOM B

BaHHS CEKTOpy Oe3nmekn W oOopoHHU. BimcyTHicTh
aHamily I[HMX HOBUX AaCHeKTiB  MiJKPECcIIoe
HeoOXimH1 JI0JIaTKOBI JOCIIIKEHHS, SIK1
BIIMTOBiaTM HA BUKIWKH, 30KpeMa IIOB’s3aHi 3
0CcOOJIMBUM IEPiOZIOM, OHOBJIEHMMU BHUMOTaMH IO
BiIHCHKOBOCITYKOOBIIIB, a TaKOX HOBHUM pedopmy-
BaHHIM CHCTEMH HaILlOHAJILHOI O€3MEKH.

Boanouac poboru 1.d. Kopxka € 6azoBumu st
MOJANBIINX HAYKOBUX PO3pO0OOK, CTBOPIOIOYH 3a-
rajbHy TEOPETUYHY OCHOBY, SIKy Cy4YacHi
JOCHITHUKH MOXXYTh BUKOPHUCTOBYBAaTH Ta JOMOB-
HIOBATH 3 YpaxyBaHHAM HOBITHIX 3MiH i crieriuiku
BiliCHKOBOI cy0u B YKpaiHi.

Tak, Ha migcraei aHanmizy poboru [.d. Kopika,
M.B. KymHip [idIIoB BHCHOBKY, 3 SKAM MH
MOBHICTIO TOTOKYEMOCH, IO 3MICT 1 XapakTep
BiIiCBKOBOI CITykOW BUIIMBAIOTh 3 THX 3aBJaHb, sKi
JepkaBa CcTaBuTh nepen 30poriHumu  Cuitamu
Ykpainn — BilicbkoBUM (GOpMyBaHHAM, Ha SKe,
BignoBiHO 10 KoHctutynii Ykpainu, mnokiama-
I0TBCSI 00OpOHA KpaiHW, 3aXHCT Ii CyBEpeHITeTy,
TEPUTOPIATHHOT LLTICHOCTI 171

Caoeto Yeproro,
30poitni Cunm Ykpainu 3a0e3MedyloTh CTPHMY-
BaHHsI 30poiiHoi arpecii mpotu YkpaiHu Ta Bijcid
ili, OXOpPOHY MOBITPSHOTO TPOCTOPY JAEPXKaBU Ta

HEe0TOpKaHHOCTI [6, c. 46].

HiZABOAHOTO MPOCTOPY B MeEXax TEPUTOPiaTbHOTO
Mopsi YKpainu, 6epyTh y4acTb y 3ax0Jiax, CIpSIMO-
BaHUX Ha 6OpOTHOY 3 TEpopu3MoM [7].

HBanuare apyre motoro 2024 poky BKOTpe
MPOIEMOHCTPYBAJIO, L0 3aKOHOJIABUE PETYJIOBAH-
HSl TIOPSAAKY NPOXOJPKEHHSA BiHMCBHKOBOI CIIy>XOM B
VYkpaiHi 3anuiaeTbcd HEpiBHOMIpHUM 1 moTpelye
CYTTEBOTO BIOCKOHAIEHHS. BUKIMKH, 3 SKUMH
CTHKA€ThCSI yKpAiHCbKE CYCHUIBCTBO B YMOBax
30poiiHoi arpecii Ta GOpOTHEOM 3a TEpHUTOpiaIbHY
LTICHICTh, HEPIAKO BUIIEPEIKAIOTH HAsSBHI PaBOBi
HOPMH, IO CTBOPIOIOTH PO3PHUB MiX aKTyaJIbHUMHU
norpedaMu Ta iX HOPMATUBHUM 3a0€31IEUEHHSIM.

I3 mowatky mmpoxoMacmTabHOrO BTOPTHEHHS
mume g0 3akoHy Ykpainu «llpo BilicbkoBHii
000B’s130K 1 BilicbkoBy ciyxOy» [1] Oynu BHeceHi
22 TOYKOBI 3MiHH, 1[0 cknano 16,9% Bijg 3araabHOI
KUTBKOCTI 3MiH, BHECEHUX 13 MOMEHTY HOTo yxBa-
neHHs1, Ta 29,3% 3MiH, BHECEHHUX 13 TIOYATKY HOiH
2014 poky. Takox npoBeIeHUI aHaJIi3 TIOKa3aB, 10
3a OCTaHHE JECATHIITTA BinOynocs 57% ycix 3MiH
y I[bOMY 3aKOHOJIABYOMY aKTi, 10 € 3HAYHHUM IIO-
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Ka3HUKOM JUHAMIYHOCTI 3aKOHOJABYUX
KopekTuBiB. Taka 3Ha4Ha 9YacTOoTa KOPEKTHBIB 3a
KOPOTKH{ TIepioJ] AifiCHO BUpilIye mpoOieMy Ha-
rajJbHUX MOTPEO, 3 SIKUMHM CTUKAETHCS 3aKOHOTBO-
peub, ananTyO4YM 3aKOHOJAABCTBO [0 YMOB, IO
HIBUJKO 3MiHIOIOThCS. OHAK OHOYACHO BOHA MO-
K€ HeTaTUBHO BIUIMHYTH Ha CTaOUIBHICTH MPaBOBOi
CHCTEMH, IOCTYIOBO po30alaHCYI0UH 3aKOHOJaBYE
peryitoBaHHs BilicbKOBO1 cyxOu. Lle minkpeciroe
HEOOXIZHICTh CHCTEMHOTO MiAXO0Ay A0 pedopmy-
BaHHs, IO JO3BOJNUTH 3aKPIMUTH KIIOYOBI MOJIO-
JKEHHsI Ha CTaOUThHIN OCHOBI, 3MEHIITUBIIIN TOTPEOY
B YACTHHI 3MiH 1 CTBOPUBIIN HACTYIHY HOPMAaTHB-
Hy 0a3y JIUIsi BUpILICHHS TOTOYHUX 1 TPUBAIUX
npobieM y cdepi BilicbKOBOI CITyKOH.

Cepen CyTTEBUX 3MiH y 3aKOHOJIaBCTBI YKpaiHH,
SIKE PETYNIIOE€ MUTAHHS 3a0e3MeUeHHs BiHCHKOBOTO
00JIiKy TIPH30BHHUKIB, BiChKOBO300OB’sI3aHUX 1
PE3EPBICTIB Ta YIOCKOHAJICHHS OKPEMHX IIMTaHb
NPU30BY Ta TPOXOPKEHHS BIMCHKOBOI CITYKOH,
BapTO BiA3HauuTu 3akoH Ykpainu Ne 3633-IX Bif
11.04.2024 «IIpo BHECEHHs 3MiH IO JEIKUX 3aKO-
HOJIaBUMX AaKTiB YKpaiHH W00 OKPEMHUX ITHTaHb
MPOXOJDKEHHS BIMCHKOBOI CITy»KOM, MOOLTI3aIli Ta
BilicbkoBOro 00Jiky» [8]. Lleli 3akoH BIpPOBaIMB
HOBHI BUJI BIFICBKOBOI CITy»0H — 0a30BY BifiCBKOBY
ciryk0y, sKa 3aMiHHJIa CTPOKOBY CIy*Oy B 3aKoHi
Vkpainu «IIpo BificbkoBui1 000B’SI30K 1 BiIfICEKOBY
ciyx0y» [1].

Takoxx y 3B’S3Ky 3 YXBaJICHHAM 3aKOHY
Ne 3633-IX [8] y 3akoni VYkpaimu «lIpo
BICHKOBHIA 00OB’S30K 1 BIHCBHKOBY Ciy)Oy» [1]
BCTaHOBJICHO HOBI CTPOKH ISl IPOXODKEHHS LIbOTO
BUy BIHCHKOBOI CIyXOW, SIKI BIAPI3HSIOTHCS BiJ
TPaIULIHHOI CTPOKOBOI CITy>K0H, 30KpeMa:

-y MHpHHHA 4Yac, B OCOONMBHU Tepion (KpiMm
nepiofy Mii BOEHHOTO CTaHy) — JI0 I’STH MICSAIIB, 3
SKUX J0 TPbOX MICAIB 3MiHCHIOEThCS 0azoBa
3arajJbHOBIMCHKOBA MIATOTOBKA, 0 ABOX MICSIIB —
(haxoBa mATOTOBKA;

- M 4Yac Jii BOEHHOTO CTaHy — JO0 TPbOX
MICAIIB, 3 SKHX HE MEHIIE HDK OJUH MICSIb
301MCHIOETHCS 0aszoBa 3araJIbHOBIMCHKOBA

MiJIrOTOBKA, JI0 ABOX MICSIIiB — ()aXxOBa ITiITOTOBKA.

Jlst mpoxomkeHHsT 0a30BOi BIICHEKOBOI CITY>KOH
HAIpPAaBISAIOTHCA MPUAATHI ISl 1[LOTO 332 CTaHOM
3I0pOB’Sl TPOMaAsiHW YKpaiHM 4YOJIOBI4Ol CTarti
(xiHOYO1 cTaTi — JOOPOBIIBHO), SKUM [0 JHS

BiJlIpaBlieHHsT Ha 0a30By BIHCHKOBY CIyXOy BH-
moBHMIOCA 18 pokiB, Ta cTapiri ocodu, sKi HE I0-
CATIIN 25-pivHOTO BIKY.

OkpemMo XOTiNOCH OW 3BEpHYTH yBary, mio
OJIHI€IO 13 HOBEIN I[hOT'0 3aKOHY € CaMOCTiifHEe 00-
paHHs TPOMAISIHWHOM IO AOCSTHEHHS HUMH 24-
piuHOrO  BiKY, POKY MpPOXOIKEHHS 0a30BOi
BilICEKOBOI CiTy0u. MOXJIMBO IS 3MiHA HAJ[a€ MO-
JOAUM JIIOJSAM OUbIly THYYKICTh y IUIaHYBaHHI
CBOTO HTTS. BOHM MOXXYTh OTpUMaTH CBOi OCBITHI
Ta Kap €pHi amOimii, 1m0 Hajadi MOXE CHPUATH
PiBHIO IXHBOT TOTOBHOCTI CITY’KHTH B apMii Ta Mo3u-
TUBHO BIUIMHYTH Ha CTaBJCHHS MOJOAI IO
BIHCBKOBOI CITy’KOU, OCKIIBKM BOHA CTa€ MEHII
HaB’S3MUBOIO 1  OUIBII  ajanToBaHOIO [0
IHAMBITyaTbHUX NOTPEO TPOMAISH.

BopHouac Mu BBaXkaeMo, IO 1l HOpMa € JOCHUTh
CYNEPEWINBOIO Ta BUMArae TIUOIIOro aHamizy, aj-
)K€  IAroTroBKa  MOOUTZALifiHUX  JIOACBKUX
pecypciB Mae OyTH CHCTEMHOK Ta IUIAHOBOIO.
Tinbku 3a TaKOro MiAXOMy MOXKHA 3a0e3IeUUTH
CTIMKICTh 1 TOTOBHICTh /10 BUKOHAHHS OOOPOHHHX
3aBJjaHb, YHHKHYBIIW PH3UKiB HEIiATOTOBICHOCTI
Ta Ae(iuTy 0CO00OBOrO CKJaay. 3TiHO 3 TaHUMHU
HepxkaBHoi CIy)KOM CTaTUCTHKH YKpaiHHM, Ha
1 ciuas 2022 poky B KpaiHi OyJo 3apeecTpoBaHO
1 364 922 donoBiku BikoM Bix 16 mo 22 pokis [9],
aki craHoM Ha 2024 pik mgocsrnu Biky 18—24 pokis.
Takoxx Ha mifcTaBi X AaHuX [lepxaBHOI CIy:xOu
CTaTUCTHKM YKpainu [9] Hamu Oyna po3paxoBaHa
cepeHs KiTbKICTh YOJIOBIKIB OJTHOTO W TOTO K BIKY
Ha pIK, fSKa 3a 7 pOKIB CTaHOBUTH MPHOIN3HO
194 989 yomnoBikiB. SIKIO MPHUITYCTUTH, IO TPETH-
Ha OJHOTO W TOTO X BiKy YOJIOBIKiB OJHOYACHO
BUPIIINATE TPOUTH 0a30BY BiICEKOBY CITYKOY, TO 1€
MOX€ TPHU3BECTH 10 CEpHO3HOrO jaucOanancy B
CUCTEeMi MiArOTOBKM Ta A0 HEAOCTATHBOI SKOCTI
HaBYaHHA i3-3a Opaky Ounbmmocti pecypciB. Jlo
MOPIBHSIHHS X04YeMO 3a3HauuTH, mo y 2021 poui,
BIJIIOBIAHO o PO3MOPSIKEHHS KaGinery
Minictpie VYkpainu Big 29 Bepecus 2021 poky
Ne 1178-p, Oyi0  BCTaHOBJIEHO  YHUCENBHICTh
CTPOKOBUKIB Juie y Kigbkocti 13 575 ocio [10].
Taxox BapTo He 3a0yBaTu Mpo ToH (akxT, 1o y HAC
B JIep)kKaBl MOHAJ JAPYruil pik TpuBae MoOILTi3allis,
sKa TaKOX MOTpeOye MOCTIHHOI MiJITOTOBKU TpoMa-
JISTH 710 3aXUCTy BaThKiBIMHM, IO MOXKE YCKIaJ-
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HIOBaTH TIPOIIEC IMIATOTOBKHM OCiO, SKi MPOXOISTH
0a30By BilICHKOBY CITyk0y.
Tomy nms 3abe3nedeHHs
TOTOBHOCTI 70 BHWKOHaHHS OOOpDOHHHX 3aBJaHb
MMOTPiOCH CUCTEMHM Ta IJIAaHOBHH IiIXiMd, IO 103-
BOJIUTh YHUKHYTH PH3UKIB BEJIMKOIO HaBaHTa)KEH-
HSl HA HaBYAJIbHI LEHTPH (YaCTHH) i, K HACHTiJOK,

CTaOUIBHOCTI |

HEHAJICKHOI  MIATOTOBJICHOCTI  TPOMAjsSH  JO
MIArOTOBKM 1  BUKOHAaHHA  KOHCTHTYIIHHOTO
000B’ 13Ky .

Bapro 3BepHyTH yBary, 0o, BiINOBIZHO [0
crarti 53 Koncrurynii Ykpainu [3], moBHa 3arajib-
Ha CEpelHs OCBiTa € OO0OB’SI3KOBOIO B HaIIii
JepkaBi Ta, BIANOBIAHO 10 cTarTi 12 3akoHy
VYkpainu «IIpo ocBity» [11], Mae Tpu piBHi:

- IOYaTKOBA OCBiTa TPUBAIICTIO YOTUPH POKH;

- 0a3oBa cepemHsl OCBiTa TPHBAJICTIO I SITh
POKiB;

- mpodinbHa cepeAHs OCBiTa TPUBAIICTIO TPU
POKH.

BignosigHo no 3akony Ykpainu «[Ipo ocBiTy»,
SIK TIPaBHJIO, OCBITY MOYMHAIOTH 37J00YBaTH 3 HIECTH
abo cemm pokiB. | nuire ocobu 3 0COOTUBUMH
OCBITHIMH MOTpeOaMH MOKYTh PO3NOYHHATH 3]10-
OyTTsl IOYAaTKOBOI OCBITH 3 IHIIOTO BiKY.

Otxe, rpoMazisiHu 3100yBalOTh MIOBHY 3arajibHy
cepenHio ocBity Ommkue no0 18 ta 19 pokis, micns
4Oro MOCTalOTh Nepes, BUOOPOM MiX MOAAIBLINM
3m00yTTAM  TpodeciiiHO-TeXHIYHOI abo  BUMIOT
OCBITH.

Hacammepen wnamm Oinmpm  getanpHO  Oyze
JOCTI/DKEHO MPaBOBI MEXaHI3MHU MIOA0 OpraHizarlii
npodeciiHO-TeXHIUYHOI OCBITH B YKpaiHi Ta micis ii
3000yTTSI MOXKJIMBOIO IUIAHOBOTO HPOXOKEHHS
0a30B01 BICHKOBOT ciryx0un BIJIIOBITHOKO
KaTeropi€ro rpoMasiH.

OCHOBHMMH HOPMaTHBHO-NIPAaBOBHMH aKTaMH,
AKI PEryjrolTh NHUTaHHS 3000yTTS B YKpaiHi
npoeciiHO-TEXHIYHOT OCBITH, € 3aKOH YKpaiHu
«Ipo oceity» [11], 3akon Vkpainu «IIpo
npodeciiiny (mpodeciitHo-TexHiuHYy) ocBiTy» [12],
IlocranoBa Kabinery MinicTpiB VYkpaiHu Bix
3uepBHs 1999 poky Ne 956 «lIpo 3aTBepmKeHHS
[TonoxenHst mpo cTyneHeBy MpodeciiiHo-TEXHIUHY
ocBity» [13] Ta IlocranoBa KaGinety MiHicTpiB
VYkpaiau Big 11 Bepecus 2007 poky Ne 1117 «IIpo
3aTBep/pKeHHs JlepkaBHOTO meperiky npodeciii 3
pOOITHUKIB Y

MiATOTOBKM  KBalipikoBaHUX

npodeciitHo-TeXHITHUX HaBYaJIHHUX 3aKJa-
max» [14].

3okpema, 3rimHo 3 IlocranoBoro Kabinery
MinictpiB Ykpainu Bin 3 yepBHs 1999 poky Ne 956
«Ipo 3arBepmxeHHs [losoKEeHHS MPO CTYyNEHEBY
npogecifino-TexHiuHy ocBity» [13] ta [locranoBu
Kabinery MinictpiB Ykpainu Bix 11 Bepecus 2007
poxy Ne 1117 «IIpo 3atBepmxeHHs JlepKkaBHOTO
nepeniky npodeciid 3 mIroTOBKU KBami(iKOBaHHX
poOITHUKIB y MpodeciiiHO-TEXHIYHUX HABYAIBHUX
3aknanax» [14]  mpodeciliHO-TeXHIYHA  OCBIiTa
CKJIaJa€ThCs 3 TPHOX CTYICHIB!

[epmmii cryminb. | pik, He BuUMarae 0a30BOi
a00 MOBHOI 3arabHOI CEpeIHBOI OCBITH;

Jpyruii cTyniHb.

- s ocid 3 TOBHOK 3arajbHOI0 CepelHBOI0
1,5 poky, TPOMaJISTHU
3aKiHYYIOTh 3aKJIajg OcBiTH y Bimi 20—21 pik.

- st oci6 3 0a30BOIO 3arajbHOID CEPEIHBOIO
OCBITOI0, SIKi 3400yBarOTh MOBHY 3arajbHy cepel-

OCBITOIO: SK TPaBUIIo,

HIO OCBIiTY, 4 pOKH, SK TpaBHJIO, TPOMAJISHH
3aKiHYYIOTh 3aKJ1aj OcBiTH y Bimi 19—20 pokis.

- st oci6 3 0a30BOIO 3arajbHOID CEPEeIHBOIO
OCBITOIO, sIKI He 3700yBarOTh IOBHOI 3arajibHOI
CepeHbOI OCBITH, 2 POKH, SIK TIPABHUIIO, TPOMAJISTHH
3aKiHYYIOTh 3aKJaJ OCcBiTH y Bimi 17—18 pokiBs;

Tperili cTymiHb. 2 pOKH, Ha HBOTO 3apaxoOBY-
IOTBCSI 0COOH, SIKi 3aBEpIIMIN HaBYaHHSA Ha IPYyro-
My CTyNEHi MpoQeciifHO-TeXHIYHOT OCBITH i MAaIOTh
MIOBHY 3arajibHy CEpeIHIO OCBITY.

OTxe, Ha MiICTaBi BUKJIAIEHOTO MOXKHA 3pOOH-
TH BUCHOBOK, 1110 TPOMaJISIHU Y KpaiHu, siKi 3100y7u
MOBHY 3arajibHy CEpeIHIO Ta MPOoQeCiitHO-TeXHIYHY
OCBITY JIPyTOTO CTYIICHS, MAIOTh TIEPEBAXKHO BiK BiJ
18 1o 21 poxy. Takox, SKIIO I KaTeropist TpoMa-
JISTH He BCTYIMJIA 10 HABYAJIbHUX 3aKJIafiB, TO BOHA
MOXe OYyTH IIJIaHOBO 3allyyeHa A0 NPOXOIKEHHS
0a30B0i BIMCHKOBOI CITy>KOH, II0 CYTTEBO PO3BaH-
TaXUTh 3arajibHy CUCTEMY I OTOBKH.

Y gpyry depry clif JOCHIOUTH TPaBOBi
MEXaHi3MH [IOJI0 OpraHi3amii BHIOi OCBITH Ta
micist 11 3700yTTS MOKJIMBOTO IIAHOBOTO MPOXOJI-
JKeHHs1 0a30BOi BiICBKOBOI CIy>KOM BiANOBiIHOIO
Kareropiero rpomaisH. Ha nHamy nymky, cucremy
BMIIOI OCBITH HA0arato CKJIagHilIe gOCIIIIHTH,
OCKIIbKM BOHAa Mae€ Jyxe 0arato HampsMKiB 3
pI3HUMH BHUMOTaMHU II0 POKax 3700yTTS TEBHUX
PIBHIB BHIIOi OCBITH HE JIMIILIE 32 CICIIAIbHOCTSIMH,
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aye i 3a CTYMEHSMH OCBITH. Takox Mpu po3risiai
CHUCTEMH BHILOi OCBITM HE CIig BHUKIIOYATU
MOJKJIMBICTh HABUAHHS 37]00yBaviB BUIIOI OCBITH 32
MPOrpaMor0 MATOTOBKH OdilepiB 3amacy Ha Ka-
(hempax BIICHKOBOI MiATOTOBKH.

OCHOBHMMH HOPMAaTHBHO-TIPABOBHMH aKTaMH,
SKi PEryjioloTh NHUTaHHS 3000yTTS B YKpaiHi
BUIIOT OCBITH, € 3akoH Ykpainu «IIpo ocsity» [11]
ta 3akoH Ykpainu «Ipo Bumry ocBity» [15] Ta iH.

30KkpeMa X0ueMO 3BEpHYTH yBary Ha THIOBI
YMOBH 3100yTTS BHILOi OCBiTH, Ha KOXXKHOMY DiBHI
AKOi TependadeHo YCHillHe BHKOHAHHS 0C00010
OCBITHBOI TIpOTpaMH, IO € IiJICTABOIO JJIs TPHU-
CYJUKCHHSI BIJIIIOBITHOTO CTYIIEHS BHILNOI OCBITH,
30KpeMma, Lie:

- OakanaBp — 4 poku, 0coOM, SIKI 3aKIHYYIOTh
HaBYaHHS Ta MalOTh BIiK 22-23 pOKH;

- MaricTp — 2 poku, oco0u, SIKi 3aKiHIyIOTh HaB-
YaHHS Ta MaloTh Bik 24-25 pokiB;

- IoKTOp (inocodii/mOKTOp MUCTELTBA — 3 POKU
(32 HaAgBHOCTI AMIUIOMY Marictpa), ocobu sKi
3aKIHYYIOTh HaBYaHHS Ta MaloTh Bik 28-29 pokiB.

ToMy Ha miJcTaBi BHKIAICHOIO CIiJ 3pOOUTH
BHUCHOBOK, III0 TUIAHYBaHHS TPOXOJPKEHHs 0a30BOi
BIICBKOBOT CITYKOW MOXKIIBO JIMIIE JJISI TPOMAISTH
VYkpainu, sKi 3aBepLIMIM HaBYaHHA Ta 3400ynu
CTymiHp OakamaBpa a0o Marictpa, 3a yMOBH, IO
BOHM HE MPOAOBXKWIM 3400yTTS HACTYITHOI'O PiBHSA
OCBITH Ta HE NMPOUWIUIM MIATOTOBKY Ha Kadempax
BIMCHKOBOI ITIANOTOBKHA B ME)KaX HaBYaHHS. Takwuii
X CIPUATAME 3aITy4eHHIO JI0 CIIY»)O0H 0cCi0, sIKi
BXE 3aBEpLIMJIM TEBHUHA eTalm  aKaJeMidyHOi
MiATOTOBKH, 3a0e3nevyoun TUM caMuM
BiJIMOBITHUHN OanaHC y CUCTEMi MiATOTOBKU TpoMa-
ISiH OO BUKOHAHHS HUMH KOHCTHUTYLIHHOTO
000B’ 13Ky .

OxpeMoro Ha med yac Ta HE MEHII Ba)XJIMBOIO
npo0JIeMor0  aJMiHICTPaTUBHO-TIPAaBOBOTO  BpeEry-
JIOBAaHHA  NMTAaHHA  HPOXO/UKEHHS  0a30Boi
BIHCBKOBOI CIIy>KOM, sIKa HaJlali MOKE HEraTHBHO
BIUIMHYTM HAa YMOBH I IPOXOJDKEHHH, €
HEY3TOJDKEHICTh y 1iii yacTuHi 3akoHy YKpaiHu
«[Ipo BilicbkoBHli 000B’A30K 1 BIMCHKOBY CIIyX-
Oy» [1] i3 iHIIMMH HOPMATHUBHO NPABOBUMH aKTa-
MHU.

3okpemMa 3BEpPHEMO yBary Ha 3akoH YKpaiHu
«ITIpo
BiICHKOBOCITY)KOOBIIIB Ta WieHIB ix cimei» [15], y

COLlUTbHUM i MpaBOBUH 3aXHUCT

SKOMY  BIiJICYTHI Oyab-aKi HOPMH  IIOJO
COIIaTFHOTO 3aXHCTy BIHCHKOBOCTYXOOBIIIB, SIKi
MPOXOJATh 0a30BY BIMCHKOBY CIYXOy, IO € TIOPY-
LIEHHSIM CHUCTEMH TIPaBOBUX 1  COLIalIbHUX
rapaHTii, 110 3a0e3MevyIoTh peai3altito
KOHCTUTYLIMHUX TIpaB i cBO0O rpOMasiH, 3aJ0BO-
JIeHHST ~ MarepialbHUX 1 JOyXOBHUX  HOTpeO
BiliCEKOBOCITY>KOOBIIIB BIiAMOBITHO IO OCOOJIMBOTO
BUAy ix ciayxO00BOi [IisNIBHOCTI, cTarycy B
CYCIIUIBCTRI, MiATPUMaHHS comiaiabHOL
CTablNBHOCTI Y BilICBKOBOMY CEPEOBHILI.
AHanoriyHa cwuTyaiis CKjlajach i B 3akoHi
VYkpaian «[Ipo obopony Ykpainm» [16], B akomy
BiJICYTHI KabGinery MinicTpis
VYkpainu, ¢yskuii ['enepansaoro mrady 30poitHux

ITIOBHOBAXCHHS

Cun Ykpainu Ta 3aBJaHHs OPraHiB MICIICBOTO ca-

MOBpSIIyBaHHS,  MiANPHUEMCTB,  YCTaHOB  Ta
opranizaniii i 000B’s13KH iX OCcaAOBUX 0Ci0 y cdepi
aJIMiHICTPAaTHBHO-TIPABOBOTO PETYJIIOBaHHS IHTaH-
Hs MIPOXOJDKCHHS 0a30BO1 BIHCHKOBOI CITy)KOH, 1110
TAKOX HEraTUBHO BIUIMBAE Ha 3arajbHy CUCTEMY
MPOXOJDKECHHST BIMCBKOBOI CIYOM B KOHTEKCTI
peaitizaiii KOHCTUTYLIMHOTO OOOB’S3KY M0N0 3a-
XHCTy BiTun3Hu.

BucHoBku. Sk mu 0Oauumo, B YkpaiHi gyxe

IHTEHCUBHO 3 ABJAIOTBCS  IHIMIATABA  IOJIO
aJIMiHICTPATHBHO-TIPABOBOTO  PETYJIIOBAHHS MPO-
XOIKEHHS BIHCBKOBOL CITyxO0u, aie M

MIEPENIKO/KAE BIJICYTHICTh CHCTEMHOTO ITiIXOY.
3akoH VYkpainn «lIpo BilicekoBHI 00OB’S30K 1
BIICEKOBY CITYO0y» y 3B’SI3KYy 13 T€ONOJITHIHUMHU
MoNisAMH B YKpaiHi 3a3HaB BEJIHMKOi KUTBKOCTI 3MiH
3a KOPOTKHH TepioJ, M0 BUPIIIye HAaralbHUX MPO-
OneMy, 3 SIKHMH CTHUKAa€ThCs 3aKOHOTBOpelb. Boa-
HOYac I [Jil HEraTMBHO  BIUIMBAIOTh  HA
CTaOUTBHICTh TPABOBOI CHUCTEMH, IOCTYIIOBO PO3-
OanmaHCyrOuM  3aKOHOJABYE  PETYJIIOBaHHI B
KOHTEKCTI peastizalii KOHCTUTYLIHHOTO 00O0B’S3KY
110710 3aXUCTy BiTum3nu.

OTxe, MONpH TO3UTHBHI 3MiHHM, 3aKOHOJABYA
0a3a Ta 1l BUKOHaHHS B YKpaiHi y cdepi npoxon-
JKEHHS BIMICBKOBOI CIyx0M MOTpeOye MOAaIbIIoro
JOCHIDKEHHS Ta BIOCKOHAJICHHS.
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The purpose: to analyze the current state of administrative and legal regulation of some issues of military
service in Ukraine. To investigate the main changes in national legislation in the context of implementing the
constitutional duty of citizens of Ukraine to defend the Fatherland. Research methods: the research method
was the formal-legal method, through which the analysis of the current legislation of Ukraine and local
regulatory legal acts in the field of administrative and legal regulation of a separate type of military service
in Ukraine was carried out, and the method of statistical research, through which the collection, processing
and analysis of information was carried out. The results: an analysis of the dynamics of changes in the Law
of Ukraine “On Military Duty and Military Service” was carried out, which indicates an attempt to solve the
current problems faced by the legislator. However, such frequent legislative amendments gradually create a
risk of imbalance in the system, which complicates its effective functioning and implementation of the
established norms. It is noted that it is advisable to systematically and systematically train citizens in the
context of fulfilling the constitutional obligation during basic military service. In particular, it is proposed to
systematize the completion of basic military service by citizens who have received a certain degree of
education, provided that they have not continued their studies.

Key words: administrative legislation; constitutional obligation to protect the territorial integrity of
Ukraine; military service in Ukraine; legislation in the field of military service.

Cmamms naditiuina 0o pedaxyii 03.12.2024

IOpuouunui éicnux 4 (73) 2024 137



KOHCTUTYLIMHE TA AIMIHICTPATHUBHE ITIPABO

DOI:
VIIK 342.7(045)

Yuliia Reminska,
PhD in Law
ORCID ID: https://orcid.org/0000-0002-3360-1350

CONSTITUTIONAL PERSPECTIVE ON THE RIGHT TO PERSONAL HEALTH
SOVEREIGNTY AND THE RIGHT TO PERSONAL HEALTH CARE DECISION-
MAKING (COMPARATIVE ASPECT OF EUROPEAN PRACTICE)

National Research Foundation of Ukraine
1 Borysa Hrinchenko Street, Kyiv, 01001, Ukraine
E-mail: yulilarem@gmail.com

The purpose is to provide a comprehensive constitutional analysis of health sovereignty, emphasising the
evolution of individual autonomy in healthcare decision-making, while considering state responsibilities in
collective health policies. A multidisciplinary methodology combines constitutional law methods,
comparative legal studies, and doctrinal analysis, focusing on international frameworks like the ECHR, the
Oviedo Convention, and jurisprudence from constitutional review bodies in Germany, Italy, and beyond. The
study identifies key constitutional approaches to balancing personal autonomy and public health
imperatives. These include the balancing rights approach, which evaluates individual and collective health
rights in conflict, such as in mandatory vaccination cases; the proportionality test, ensuring state restrictions
on health choices are necessary and minimally intrusive; and substantive due process, safeguarding
fundamental rights like bodily integrity and privacy against unjustified state intervention. The findings
highlight informed consent as a procedural cornerstone of health sovereignty, ensuring individuals receive
sufficient information to make autonomous health decisions. Comparative analysis of European practices
offers models for legislative improvements, incorporating proportionality, non-discrimination, and relevant
procedural safeguards. Ultimately, this research advances the understanding of health sovereignty as a
constitutional principle. It emphasises the dual imperatives of respecting individual autonomy and meeting
public health objectives, particularly in the face of global crises and the digitalisation of healthcare systems.
The normative framework outlined affirms health sovereignty as a vital aspect of human dignity and
democratic governance, requiring harmonised approaches to protect both personal freedoms and societal
resilience.
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Background, scope and the relevance of the
issue researched. In recent decades, the concept of
bodily sovereignty has taken on profound new di-
mensions. Framing the body as a “sovereign na-
tion” introduces a compelling metaphor: if each in-
dividual is the ultimate authority of his/her own
“territory”, who, then, holds the right to determine
its laws, impose its restrictions, or make decisions
within its borders? This question underpins com-
plex legal (primarily, constitutional), ethical, and

philosophical debates surrounding autonomy, in-
formed consent, and the governance of personal
health.

The balance of authority and autonomy has been
particularly challenging even in the European Un-
ion, where health-related competencies are often
shared between member states and EU institutions,
leading to a diverse regulatory landscape. The con-
temporary relevance of this topic is underscored by
recent collective crises, including the COVID-19
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pandemic, which have intensified debates around
personal autonomy, bodily integrity, and the role of
the state in health issues regulation.

Recent global health crises thus have under-
scored the need for legal frameworks that balance
public health with individual rights. Ukrainian
healthcare legislation does not currently provide a
clear balance between state intervention and per-
sonal autonomy during health crises — it lacks com-
prehensive mechanisms to empower individuals
with full autonomy over personal health choices.
Namely, while informed consent is a legal require-
ment, its application is often superficial, with lim-
ited emphasis on respecting patient autonomy.
Comparative constitutional studies from other Eu-
ropean countries, particularly, the case law devel-
oped by the respective constitutional review bodies,
can offer models for structuring both Ukrainian leg-
islation and national constitutional jurisprudence
that respects individual rights while enabling effec-
tive crisis responses.

Overview of relevant publications and scien-
tific approaches employed within the health sov-
ereignty understanding. Research on the evolu-
tion of health sovereignty in law reveals a clear
trajectory from state-centered authority to enhanced
personal autonomy in health-related decision-
making. At the same time, in the context of existing
publications, the analysis highlighted a prevailing
focus on medical research within studies on the
“right to make decisions about health”, “informed
consent”, and “bodily autonomy” (for example, ac-
ademic papers written by Ch. Foster, E. Wicks,
J. Lewis, S.Holm, L.C.Edozien, S. Reis-Dennis,
M.J. Walker, R. Huxtable, etc.). This emphasis of-
ten leads to an underrepresentation of constitutional
aspects, which are crucial to the normative frame-
work governing these concepts (it is fair to assert
that such studies do indeed occur, often forming a
critical component of broader academic and policy-
oriented research; yet such studies relate to broader
contexts, including the constitutional right to a
healthcare). In the realm of Ukrainian legal scholar-
ship, it is noteworthy that, apart from the author of
this work, no constitutional scholar in Ukraine has
thus far undertaken a thorough and comprehensive
examination of the topic under discussion.

Core material presentation. From the broadest
perspective, the right to make health decisions en-
compasses the fundamental autonomy of individu-
als to make choices regarding their own medical
care, encompassing a wide range of decisions, i.e.
from preventive measures to treatments, interven-
tions, to end-of-life care. It affirms that individuals
have the inherent right to decide on matters affect-
ing their physical, mental, and emotional well-
being, based on their personal values, beliefs, and
preferences. This right includes the ability to con-
sent or to refuse medical treatments, procedures,
medications, and therapies, with a focus on in-
formed decision-making that considers relevant
medical information, risks, benefits, and alterna-
tives. It also acknowledges the importance of re-
specting diverse cultural, religious, and ethical per-
spectives in healthcare decision-making. Further-
more, this right extends to the right to access com-
prehensive healthcare information, seek second
opinions, and participate in shared decision-making
with healthcare providers. It is grounded in princi-
ples of human dignity, bodily integrity, and the pur-
suit of health and well-being, while recognising the
responsibility of healthcare professionals and insti-
tutions to support and facilitate individuals in exer-
cising this right.

This right emanates from the broader doctrine of
individual liberty and privacy, as enshrined within
international legal frameworks, most notably the
European Convention on Human Rights. Article 8
of the Convention guarantees the right to respect
for private and family life, home, and correspond-
ence, thus encapsulating the intrinsic value accord-
ed to personal autonomy and the sanctity of private
affairs against arbitrary state intervention [1]. Fur-
thermore, the Charter of Fundamental Rights of the
European Union reinforces these principles through
Articles 7 and 8, which delineate the inviolability of
personal data and mandate its protection [2]. To-
gether, these instruments manifest the European le-
gal tradition’s steadfast commitment to safeguard-
ing individual freedoms, human dignity, and demo-
cratic values within a structured and principled
framework.

Within  the international human rights
instruments, the normative construction of the right
to make health-related decisions can be systemati-
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cally analysed through several distinct compo-
nents. These include, but are not limited to:

- right to informed consent; individuals are enti-
tled to provide or withhold voluntary and informed
consent to medical interventions, ensuring respect
for their autonomy and dignity, as codified in in-
struments such as Article 5 of the Convention on
Human Rights and Biomedicine (Oviedo Conven-
tion) [3] and reflected in the Universal Declaration
on Bioethics and Human Rights [4];

- freedom to choose healthcare providers; indi-
viduals have the right to select healthcare providers
and services based on their preferences and needs,
grounded in principles of accessibility, non-
discrimination, and equality, as outlined in General
Comment No. 14 (2000) of the UN Committee on
Economic, Social and Cultural Rights on the right
to the highest attainable standard of health under
Article 12 of the International Covenant on Eco-
nomic, Social and Cultural Rights [5];

- right to access medical information; envisages
the ability of individuals to access to personal med-
ical records, right to receive comprehensive infor-
mation about treatment (including information
about diagnoses, treatment options, risks, benefits,
and potential side effects), in accordance with Arti-
cle 10 of the Oviedo Convention [3] and interna-
tional privacy standards such as the General Data
Protection Regulation [6].

In the context of traditional European human
rights practices, relevant constitutional review bod-
ies play a pivotal role in safeguarding fundamental
rights, particularly concerning the autonomy of in-
dividuals in health-related decisions. These bodies
employ various structural approaches to interpret
and uphold constitutional guarantees, ensuring that
individuals retain the right to make autonomous
choices regarding their health. In most general
terms, constitutional courts (or relevant institutions
implementing constitutional review functions)
place their “interpretational focus” on:

- a framework of legal analysis that balances in-
dividual autonomy with public health imperatives,
often employing principles of proportionality and
necessity; this entails assessing the extent to which
state intervention is justified in light of public
health objectives vis-a-vis individual liberties;

- the importance of procedural safeguards such
as informed consent, which requires that individu-
als receive adequate information to make autono-
mous decisions about their health;

- legislative frameworks and administrative
practices to ensure compatibility with constitutional
guarantees, thereby preventing undue restrictions
on individual rights;

- comparative analysis with other European ju-
risdictions and international human rights standards
to enrich their legal positions.

The analysis of the decisions of the European
constitutional review bodies has made it possible to
identify three specific approaches that may con-
tribute to the relevant legal position.

1. The balancing rights approach involves eval-
uating the right of individuals to make health-
related decisions to competing rights or interests,
such as public health or societal concerns. This ap-
proach is typically employed by constitutional
courts or bodies tasked with analysing cases that
involve the clash between an individual’s autonomy
in health decisions and broader public interests. For
instance, in a scenario concerning a mandatory vac-
cination law, a court would assess whether this law
violates an individual’s right to bodily integrity and
personal autonomy. This evaluation includes
weighing it against the state’s interest in preventing
a spread of infectious diseases and safeguarding
vulnerable populations [7]. By balancing these fac-
tors, courts aim to reach decisions that uphold fun-
damental rights while also addressing compelling
societal interests.

2. The proportionality test is a method used to
determine if restrictions on the right to make
health-related decisions are proportional to their in-
tended aims. Constitutional bodies apply this test to
assess the necessity and proportionality of health-
related laws or regulations. This evaluation in-
volves scrutinising whether a state-imposed
restriction is justified and whether it exceeds what
is essential to achieve a legitimate goal. For exam-
ple, during a public health emergency, a court
might analyse whether a government’s imposition
of lockdown measures is proportionate to the threat
posed by the disease. This includes considering
whether less restrictive alternatives were adequately
considered and whether the measures imposed align
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appropriately with the severity of the public health
risk [8]. In essence, the proportionality test ensures
that governmental actions regarding health-related
decisions are carefully weighed to strike a balance
between safeguarding public health and respecting
individual rights and freedoms.

3. The substantive due process approach in-
volves focuses on whether the right to autonomy,
dignity, and self-determination in health-care deci-
sions is constitutionally protected and whether the
regulation conflicts with these fundamental values.
This principle helps to answer the question of
whether the law or government action inherently
violate the right to make health-care decisions? By
comparison, the principles of proportionality and
necessity allow the constitutional review body to
determine whether the limitation or restriction on
the right to make health-care decisions serve a le-
gitimate purpose, and is it justified (that is, with
their help constitutional judge address the extent to
which the right can be restricted in specific circum-
stances; for instance, uring a public health crisis,
courts may uphold temporary restrictions on non-
essential medical procedures to prioritise critical
care, etc.). For example, courts apply substantive
due process to determine if laws restricting access
to specific medical procedures, such as abortion or
end-of-life choices [9], violate fundamental rights
such as privacy, bodily autonomy, or dignity. That
is, a law banning access to certain reproductive
health services may be struck down if it violates a
woman’s fundamental right to make decisions
about her body. This examination focuses on
whether such restrictions are justified by a compel-
ling state interest and whether they are precisely
tailored to achieve their goals without unnecessarily
limiting constitutionally protected freedoms.

Simultaneously, one cannot disregard the specif-
ic interpretative methods that underpin the
understanding and application of constitutional and
legal provisions governing health decision-making
in various contexts.

Specifically, textualism emphasises the interpre-
tation of the constitution based on the original
meaning of the text at the time it was written. Deci-
sions are grounded in the literal wording and histor-
ical context of the constitutional provisions. This
method seeks to preserve the intent of the framers

and maintain consistency and predictability in
constitutional interpretation. Considering, inter
alia, the hypothetically constructed constitutional
formula “Every person has the right to make deci-
sions regarding his/her own healthcare”, the
textualist would ensure that the interpretation re-
spects personal autonomy as understood at the time
the provision was written.

In European constitutional practice, the principle
of textualism can be observed in various contexts,
including the interpretation of rights related to
healthcare decisions. For example, in Germany, the
Basic Law (Grundgesetz) includes provisions that
protect human dignity and personal autonomy. Ar-
ticle 2(1) of the Basic Law states, “Every person
shall have the right to free development of his/her
personality insofar as he/she does not violate the
rights of others or offend against the constitutional
order or the moral law” [10]. This provision has
been interpreted by the German Federal Constitu-
tional Court (Bundesverfassungsgericht) to encom-
pass decisions regarding healthcare and medical
treatment. In cases concerning medical treatment
decisions, the Court has upheld the principle that
individuals have the right to self-determination and
autonomy over their bodies. This includes the right
to refuse medical treatment, as long as the decision
does not endanger public health or the rights of oth-
ers [11]. The Court’s interpretation respects the
foundational principles of human dignity and per-
sonal autonomy as understood and intended at the
time the Basic Law was adopted in 1949, while also
acknowledging the evolving societal norms and
medical advancements over the decades.

Another method that is similarly widely accept-
ed for interpreting the constitutional meaning of the
right to make health decisions is purposive inter-
pretation. Unlike textualism, which focuses primar-
ily on the literal text and historical context, purpos-
ive interpretation seeks to discern and give effect to
the underlying purpose or objective that the consti-
tutional provision was intended to achieve. This
approach acknowledges that constitutional texts are
often drafted in broad and abstract terms, necessi-
tating an exploration of their intended goals and so-
cietal implications. An illustrative example can be
seen in the jurisprudence of the Constitutional
Court of Italy regarding end-of-life decisions. The
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Court has addressed issues related to patient auton-
omy and the right to refuse medical treatment in
several landmark cases. One significant case is the
decision on the constitutionality of Law 219/2017,
which regulates advance directives and treatment
decisions for patients nearing the end of life. In its
ruling, the Court applied a purposive interpretation
of constitutional rights, particularly the right to
health (Article 32 of the Italian Constitution) and
the right to personal autonomy (implied in various
provisions including Articles 2 and 13 of the Con-
stitution). The Court emphasised that the right to
health includes not only the right to receive medical
treatment, but also the right to refuse treatment or
decide on the course of medical care following
one’s own values and wishes. This purposive inter-
pretation aligned with the evolving societal under-
standing of dignity, autonomy, and the ethical im-
plications of medical decisions at the end of life.
The Court recognised that individual autonomy in
healthcare decisions is fundamental to respecting
human dignity and personal integrity, reflecting the
broader constitutional values of the Italian legal
framework [12].

Final reflections and overarching conclu-
sions. The concept of health sovereignty should be
viewed as an extension of the constitutional rights
to privacy and human dignity. Substantially, this
right includes personal control over medical deci-
sions and the refusal of certain treatments, framing
health sovereignty as an aspect of personal autono-
my, thus being a substantial predominator of the
right to make health-care decisions.

Historically, European constitutional law often
placed limits on individual rights in favor of public
health objectives, citing reasons such as the preven-
tion of disease outbreaks or ensuring minimum
standards of care. This approach was evident in ear-
ly cases where state interventions in health matters
were deemed justifiable to protect public welfare.
Over the decades, there has been a notable trans-
formation driven by evolving social attitudes and
legal doctrines. The recognition of human rights
under international treaties and EU constitutional
law has played a crucial role in shaping this evolu-
tion. Specifically, the intersection between individ-
ual freedoms and constitutional protections reveals
a complex legal landscape where personal rights to

autonomy, privacy, and bodily integrity are careful-
ly balanced against the state’s responsibility to pro-
tect public welfare.

At the heart of this intersection lies the right to
medical autonomy, a cornerstone of personal free-
dom in health-related decisions. Autonomy grants
individuals the power to make personal choices
about their health, such as consenting to or refusing
medical treatment. This principle underscores the
importance of informed consent in healthcare,
which serves as a legal and ethical safeguard for in-
dividual control over medical decisions. The right
to bodily integrity, often enshrined in constitutional
and human rights law, further reinforces this auton-
omy by asserting that individuals have a fundamen-
tal right to make decisions affecting their bodies
without undue interference.

Another essential component of health-related
individual freedoms is the right to privacy. Deci-
sions concerning health inherently involve sensitive
personal information, making privacy protections
indispensable. Constitutional guarantees of privacy
protect against unauthorised disclosures of medical
information and uphold  confidentiality in
healthcare settings. This privacy dimension is foun-
dational not only to individual dignity but also to
maintaining trust in the healthcare system. Many
legal frameworks, including the European
convential instruments, protect privacy as an essen-
tial aspect of personal freedom, establishing a legal
basis for safeguarding health-related information.

Yet, despite the strong protections for autonomy
and privacy, these rights may be curtailed in the in-
terest of public health. The state’s duty to protect
the health and welfare of its population sometimes
justifies interventions that limit personal freedoms.
The principle of proportionality serves as a critical
standard in this context, guiding courts and law-
makers in determining when restrictions on indi-
vidual rights are constitutionally permissible. Pro-
portionality requires that any limitations on rights
be necessary, effective, and reasonably balanced
against the individual interests involved. This prin-
ciple is particularly relevant in public health situa-
tions, where the state must justify that its measures,
such as mandatory vaccinations or another preven-
tative measures, are constitutionally sound and not
excessive relative to the public health benefits they
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achieve. These measures must be viewed as neces-
sary steps, adopted only when less restrictive alter-
natives would be ineffective in addressing public
health emergencies. Against this backdrop, consti-
tutional review is deemed to be a key institutional
element in preserving individual freedoms in
health-related contexts. Constitutional courts (or
other relevant bodies authorised to exercise the
function of constitutional review) play a fundamen-
tal role in ensuring that public health regulations
and state interventions adhere to constitutional
standards. This judicial safeguard maintains a bal-
ance between individual rights and public health
needs, affirming that state actions remain within
constitutional bounds. Constitutional principles en-
sure that individual autonomy is respected, while
also permitting necessary, well-regulated state in-
terventions that serve the public good.

To summarise, the right to make health deci-
sions encompasses the entitlement of individuals to
autonomously determine matters related to their
medical treatment, care, and bodily integrity, in-
cluding the right to give or refuse consent to medi-
cal interventions, choose healthcare providers, ac-
cess medical information, and make end-of-life de-
cisions. Under constitutional frameworks, this right
extends beyond mere access to healthcare. Express-
ly, it is framed by dual imperatives: the preserva-
tion of individual autonomy and the fulfillment of
public health goals. At its core lies the recognition
that individuals must retain sovereignty over deci-
sions affecting their bodies, encompassing medical
treatments, reproductive rights, participation in
clinical trials, and end-of-life care.

Within the substantial perspective, the right en-
tails both positive and negative dimensions. Posi-
tively, it obligates states to ensure access to
healthcare services, facilitate informed decision-
making, and protect individuals from coercive prac-
tices. Negatively, it restricts state and third-party
interventions that infringe upon personal autonomy.
However, this right is not absolute; its exercise may
be subject to limitations imposed by public health
necessities, such as compulsory vaccinations or
quarantine measures during pandemics. The norma-
tive framework also underscores the procedural di-
mension of this right, particularly the role of in-
formed consent. Informed consent serves as a pro-

cedural guarantee ensuring that individuals are pro-
vided with comprehensive and comprehensible in-
formation about the medical procedures they face.
It transforms the relationship between patient and
healthcare provider into one characterised by mutu-
al respect and shared decision-making.
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IO0ais Pemincbka

KOHCTUTYIIVHUAN BUMIP IIPABA HA MEJIUWYHUI CYBEPEHITET
TA IIPABA HA IPUAHSTTA PINEHD IIOJ0 BJIACHOI'O 3I0POB’S
(MOPIBHSUIBHUM ACHEKT €BPOIEMCHKOI IPAKTUKN)

Harmionansauit poua qociimkeHs Ykpainu
ByJ. bopuca I'pinuenka, 1, 01001, Kui, Ykpaina
E-mail: yulilarem@gmail.com

Y npononosanomy 00 yeazu O0CHIONCEHHI PpO32NAHYMO KOHYENyito MeOuyHo20 Cy8epeHimemy,
npeocmasieny Mema@opuuHo K 30amHicms JOOUHU KePYy8amu c80iM miiom 3 nO3uyii «cy8epeHHoi Hayiiy.
B ocnogi ananizy noxnadeno kirouose numawnhsa: «Axwo mino m0O0uHU — ye cy8epeHHa Hayis, mo Xmo Mmae
Hatiguwy 61ady Kepyeamu ii 3aKoOHamu i NOLIMUKOI?», 8PAX08YIOUU KOHCMUMYYIUHI Ma emuyHi acnexmu
ABMOHOMIL, NPUHYUNY [HGOPMOBAHOI 3200u ma 3acadHuuux ioed y cgepi 0XOpoHU 300p0o8’st ma npae
MOOuHU. 'Y pobomi 6usueHo numauHs ROULYKY KOHCMUMYYIUHO-NPAGOBOI PIGHOBALU MINC OEpPIHCABHUM
BMPYUAHHAM 8 IHmepecax 2pomMadcbko20o 300p08 st ma iHOUBIOYALHOIO ABMOHOMIEID Y NPUUHAMMI pillelb
Wo0o B1ACHO20 300P08’s, A MAKONC PO3SISAHYMO NPABOSi GION0Gioi Ha 2100aNbHI BUKIUKY, 30Kpemd,
nanoeMivHux 3axeoprogarb. Memorw 00CHiONHCeHHS € HAOAHHA KOMNIEKCHO20 KOHCMUMYYIIHO-NPAago8ozo
aHanizy NoHAmMms cysepenimemy y cghepi 0XOpOHU 300p08’S 3 AKYEHMOM HA eBOIoYil0 IHOUGIOyanbHOI
ABMOHOMIL y nputiHammi 6I0ON0GIOHUX DIUleHb, A MAKOXC HA 0008 SI3KU 0epicasu y KOJEKMUSHOMY
VAPABNIHHI CUCMEMOIO OXOPOHU 300p08 . [{OKMPUHATLHUL MEMO00I02IUHUIL IHCMPYMEHMAapiil 0Xonuoe
Memoou KOHCMUMYYIUHO20 Npaesa, NOPIiGHANbHO20 NPABO3HABCIEA MA AHATIMUYHO20 AHANI3Y 3 AKYEHMOM
Ha MidcHapooni dokymenmu, soxkpema €KIL/I, Kousenyito 08’c00 ma npakmuxy opeanié KOHCMumyyiiho2o
xonmponto 8 Himeyuuni, Imanii ma inwux Oepoxcasax. Y cmammi 6U3HAUEHO KIOHO8I KOHCMUMYYIUHI
nioxoou 00 30aiaHCY8aHHS 0COOUCMOI AGMOHOMIL ma IMNepamusis THCMumymy 2pomMaocbKoi OXOpPOHU
300p08’s. Jlo nux, 30xkpema, Hanedcams. OYiHKA CRiMipHOCMI peanizayii iHOU8ioyanbHUux ma KOJeKMUGHUX
npasa Ha 0XOPOHY 300P08 s, HANPUKAAO, Y BUNAOKAX 0008 3K080I akyuHayii; mecm Ha NPONOpYitHicCMo,
AKULL 2apaAHmye, wo O0epAHCasHi 00MedNceHHss c80000U NPUUHAMMS DilleHb € HeOOXIOHUMU | MIHIMATbHO
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IHMpY3UBHUMY,  CYOCMAHMUBHUL NPUHYUN  HALEHCHOI Npasosoi npoyuedypu, AKUL 3aXUWAE MaKi
@ynoamenmanvui npasa, ax QizuyHa HeOOMOPKAHHICMb | Npaso Ha npueamue dcumms. Pezynomamu
00CNiOMHCeHHA  NIOKpeCaoomb, Wo IHQOPpMOBaHA 32004 € HPOYeOYPHUM Kpumepiem 3abe3neueHHs
MEOUUHO20 CYBEpeHimemy, OCKIIbKU 8OHA 2APAHMYE, WO TIOOUHA OMPUMAE OOCMAMHIO THpopmayito 075
NPULTHAMMS CAMOCMIUHUX PIWeHb w000 61aCH020 CMaHy 300pog’s. Ilopiensanbhull ananiz €8ponetcbKux
NPaAKmux 0036015€ 3ANPONOHYBAMU MOO0ei 05l B00CKOHANEHHS GIMYUBHAHO20 3AKOHOO0ABCMEA, 8 MOMY
yucni wooo 3abe3nedenHs NPUHYUNie NPonopyitiHocmi, HeOUCKPUMIHAYIL ma OOMPUMAHHA NPOYEOYPHUX
eapanmii. Kpim mozo, pe3ynomamu npogedeno2o ananizy cnpusiionms PO3VMIHHIO MEOUUHO20 CY8epeHimemy
K KOHCIMUMYYIHO20 Npunyuny. Aemop nioxpecnioc OyamicmuyHull Xapakxmep 6UMoz wooo nosacu 00
iHOUBIOYanbHOI A8MOHOMII ma OOCAcHeHHs yilell CYChiibHo20 000poOymy, Hacamneped 6 YMOBAX
enobanvHux kpus. OKpeciena MidDCHApPOOHA HOPMAmueHa 06aza niOmeepodcye nompedy 8 3aKOHO0A8HOMY
VMBEPONCEHHI NPUHYUNY MEOUUHO20 CY8EPEeHImemy THOUHU K HeBI0 €EMHO20 CKIAOHUKA H00CLKOT 2iOHOCMI
ma 0eMOKPAMUYHO20 8PAOVEAHHS ) YLIOMY, WO SUMALAE BUPOONECHHS 31A200HCEHUX NIOX00I8 00 3aXUCMY 5K
ocobucmux c60600, max i YiHHOCMell 2POMAOSIHCLKO20 CYCRIIbCEA.

Knwwuoei cnosa: meduunuii cysepenimem, HNeEPCOHANbHA ABMOHOMIS; Qi3uuHa HeOOMOPKAHHICMb,
iH(hopmosana 3200a; YNPAGNIHHS OXOPOHOIO 300P08’s; NPUHYUN NPONOPYIUHOCMI, Npasa MOOUHU,
He8MpPYUaHHs V Npusammue ixcumms y cgepi 0Xoporu 300po8’s; €8ponelicvki cmaunoapmu y cgepi npas
JHOOUHU.

Cmamms naoiviuina 0o peoaxyii 28.11.2024
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Memoro cmammi € 00CIONCEHHS NPABOGUX 3ACad 3an00ieaHHs GIOMUBAHHS KOWMIE, OMPUMAHUX 8i0
obiey eipmyanvhux axmusis. Memoou 00caidiceHHA: 0OpaHa mema HAYK08020 O0CHIONCEeHHsT nompebye
3ACMOCYBAHHS PISHOMAHIMHUX HAYKOGUX MemoOdi8 [ nioxodie OJisi OMPUMAHHA SKICHUX pezyrvmamis. Tomy
018 GUPIULEHHSL NOCTNAGIEHUX 3A680AHb BUKOPUCIMAHO MAKI Memoou OOCTIONCeHHS! AHAMI3, CUCEeMHUL
Memoo; anarimuynui mowjo. Pezynomamu: npasoesi 3acadu 3anobicaiHs SiOMUBAHHS KOUWIMIE, OMPUMAHUX
8I0 00icy GipmyanvHux axmueis, nepedysaomsv Ha CmMadii CMAHOBLEHHs, a YuHHe 3aKoH00agcmeo Kk €C,
maxk U IHWUX PO3GUHEHUX OeMokpamii y yill cghepi 00Ci Xapaxmepusyemvcs Hey3200H4CeHICIMIO,
cynepeunocmamuy, nompedye YCYHeHHs Npo2atut i He 3a0e3neuye onmumMaibHo20 pe2yio8anis yuppoeoo
punxy. Ilpome 3a018 KOMHAEKCHO20 NiIOX00Y 00 YCYHEHHS NPO2ATUH MA HEY32004CeHOCmel HAYIOHATbHO20
3AKOHO0ABCMBA CEIMOBOI0 CNITLHOMOIO PO3POOAEHO HU3KY PEeKOMEHOayill woodo 3ano0icants GIOMUBAHHAM
Kouwimis, ompumanux 6i0 ooicy sipmyanvhux axmusie. Came nio2omoeka ma NPOSAONCEeHHS NPONOHOBAHUX
HOpM € ONMUMAIbHUM KPOKOM HA WISXY PO3POONEHHS. HANEHCHUX HAYIOHANbHUX NPABOGUX 3acCal
3ano0ieanHs BIOMUBAHHSAM KOWMIE, OMPUMAHUX 8i0 0bi2y sipmyanvhux axmusie. Qb2oeopenns: eghpexmuena
ROAIMUKa ma npasosi 3acadu 3an00ieanHs GIOMUBAHHAM KOWMIE, OMPUMAHUX 6I0 00i2y GIpMyaIbHUX
akmugie € Kmovem 00 YiricHocmi ma cmabiibHOCME K MINCHAPOOHOL, mak U HAYIOHAAbHOL (PIHAHCO80T
cucmemu ma eKOHOMIKU.

Kntrouoei cnosa: xowmu, 6ipmyanvhi akmueu, yughposa enoxa, 3ano0ieants, 8i0MUBAHHI KOUWMIS.

IHocTanoBka mpodjaeMu Ta ii aKTyaJbHICTb.
EdextuBHa moniTMKa Ta  TpaBOBI  3acamu
3armo6iraHHs BiJIMUBAaHHSAM KOIITIB, OTPAMAaHUX Bif
o0iry aKTHBIB € KIIOYEM [0
LTICHOCTI Ta CTabIIBHOCTI SIK MI>KHApOJIHOI, TaK i
HaI[IOHAJIbHOI (hiHAHCOBOI CHCTEMHU Ta CKOHOMIKH.
BigmuBanHs Tpoliell Ta 1MoB’sA3aHi 3 HUM 3JI0YMHH
(Tak 3BaHi «IpeANKaTHI 3MTOYMHMU») MOXYTh 3arpo-
KyBaTH LIJIICHOCTI Ta CTaOUILHOCTI SIK
(iHAaHCOBOTO  CEKTOpY, TaKk 1  3OBHILIHIN
cTabUIbHOCTI KpaiHu B uijiomy. BoHn MoxyTh npu-
3BECTH JO JecTalliizamii eKOHOMIKH, OaHKIBCHbKHX
KpHU3, Hee(eKTUBHOrO 300py AOXOMiB, OLIBLI IIH-
POKHMX HENOJNiKiB IyOIiuyHOrO aIMiHICTpyBaHHS,
penyTauiiHuX  PU3MKIB  JUIS  MDKHApOIAHHX

BipTYyaJIbHHUX

(hiHAaHCOBHX WEHTPIB Ta BTPATH KOPECTIOHACHTCH-
KAX OaHKIBCBKMX BIJHOCHMH. Y BCe OUIBIN
B3a€MOIIOB’SI3aHOMY CBITi IIKO/A, 3aBJaHa LUMHU
r1o0anbHOI0 Ta BIUIMBAE Ha
LUTICHICTD 1 cTabiIbHICTh MIKHAPOIHOI (piHAHCOBOT
CHUCTEMHU.

Ludposi TexHONOTIT € HEBi'EMHOIO YAaCTHHOIO
Oyzap-sik0i CcydacHOT E€KOHOMIKH 3aBASKH CBOEMY
BUCOKOMY CTYIEHIO MPOAYKTHUBHOCTI Ta
TEXHOJIOTIYHUM MOXKJIMBOCTSM. BigMiHHOIO pHCOIO
YKpaiHChKOi €KOHOMIKH € BIIPOBAKEHHS HUPO-
BUX TEXHOJIOTIH Y TOBCSKICHHE KUTTSI SIK ISl IPH-
CKOpPEHHS MPUHHATTA YIPaBIiHCHKUX PillleHb, TaK i
JUI JOCATHEHHS METH iX BIPOBaKEHHA. Bapro
BKa3aTu, 1O Yy LOHUGPOBY emnoxy BigOyBaeTbcs

3JI0YMHaMH, €
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CTPIMKHH PO3BUTOK BHKOPHCTAHHS BiPTYaJIbHUX
aKTWBIB, IO y TOMY 4YHCII CIOpHAE PO3IBUTKY
HE3aKOHHOI JiSUTBHOCTI.

AHaJji3 pociimxkenb i myOaikauiii 3 mpooJe-
MM. IlutaHHS perymoBaHHS PHUHKY BIPTyaJbHHX
aKTHBIB PO3KPUTO Yy TMpausx TaKUX BYCHUX SIK
. 3erme, M. Hinic Jlykac, B. ®eppapi Ta iH.
Hoceig €C momo mpaBoBOTO PEXUMY KPUITOBA-
JOT PpoO3KpuTo y poborax B.A. Ycrumesnko,
b.B. epessauko, O.l. Kynuka, LII. YctunoBoi Ta
iH.

MeTo10 CTaTTi € AOCHiIKEHHS MPaBOBHUX 3acaj
3armo0iraHHs BiJMUBAHHS KOIITIB, OTPUMAHUX Bij
00iry BipTyaJIbHUX aKTHBIB.

Buknaa ocHoBHOro marepiajay H0cCTigKeHHSs.
3akoHoM Ykpainu Big 06.12.2019 Ne 361-1X «IIpo
3ar00iraHus Ta MIPOTHUIIO Jleramsarii
(BIIMUBaHHIO) JOXOMiB, OAEPKAHHX 3JTOYNHHUM
TEPOPU3MY Ta
(iHaHCYBaHHIO PO3MOBCIOKEHHS 30pOi MacoBOTro

HUIAXOM, (inaHCcyBaHHIO
3HUIICHHS» 3aKPiIUIEHO, 0 BipTyalbHUH aKTHB —
e nudpoBe BUPAKEHHS BapTOCTI, SKHUM MOXKHA
TopryBaru y uudpoBomy gopmarti abo nepekasysa-
TH 1 SIKE MOXE BUKOPHCTOBYBATHUCS IS IIATIKHUX
abo imBectumiiinux wited (m. 13 cr. 1) [1]. Bapto
BKa3aTy, 10 caMe el 3aKOH ajanTye yKpaiHCbKe
3aKOHO/IABCTBO 0 HOpM ueTBepToi dupektusu €C
2015/849 i Pernmamenty €C 2015/847, cranmapris
['pymu 3 po3pobku GiHaHCOBUX 3aX0/1iB OOPOTHOM 3
BiIMUBaHHSM T'poIIei i (hiHaHCYBaHHSIM TEPOPUIMY
(FATF).

[[{o6 3po3ymiTH ponb BipTyadbHUX aKTHUBIB y
BiIMUBaHHI TpOIIeH, BAXKIIMBO yYCBIIOMUTH OCHOBHU
LBOrO Tpouecy. 30KpeMa, BIIMUBAHHS TI'pOLICH —
LI€ MOHATTS, SIKE BUKOPUCTOBYETHCS [UIsl MO3HAUCH-
HS JiHl, CIpsIMOBAaHMX HAa MacKyBaHHs JKeperna I10-
XOKEHHS KOILTIB 1 MaliHa, oJiep>KaHuX 370YMHHUM
LUISIXOM, Ta TEPEBEICHHS 1X 3 KPUMIHAJIBHOTO Y
neranbHUi 00ir [2]. Lei npouec Briovae B cebe
cepil0 TpaH3akWiii Ta Jif, fAKI TPUXOBYIOTh
CIpPaBXHE PKEPENO KOIITIB, J03BOJISIOUN 3JI0YUH-
M HE TNpUBEPTaTH YyBark MPaBOOXOPOHHUX

OpraHiB.
TpaauuiiiHo mporec BiAMUBaHHS KOLITIB BKJIIO-
yap o0Ir TOTIBKM Yepe3 CKIagHI  Mepexi

nocepeanukis. [IpoTe i3 BHpoBapkeHHSIM IUPPO-
BUX TEXHOJIOTIH Ta MOsABOIO HU(POBUX BaJIOT, 30K-
peMa KpHIITOBAIIOT, 3JIOYUHII 3HAWIUIA HOBI LIS~

X{ BIAMHUBAHHS KOITiB. KpUIITOBAIIOTH TaKOXK TIO-
JeTIIM poOOTy HE3aKOHHUX OHIAWH-PHHKIB, SKi
3a3BHYail HA3UBAIOTh «TEMHOIO MEPEKEIO», JIe Ky-
MYIOTBCS TA TPOAAIOTHCS HE3aKOHHI TOBapH Ta I0-
cryrn. BipTyanbHi akTHBH CTajiu TNPUBAOIUBUM
00’€KTOM  3aBISIKM CBOIMl  JICIICHTpalli30BaHii
NPUPOAI, IO A03BOJISIE MPOBOJUTH TPaH3aKIii, HE
PO3KpHBAaO4YM 0COOM BIAaCHHWKA. AHOHIMHICTh, Ha-
JaHa KpUNTOBAIIOTAMH, YCKJIaJHHIA TPOLEC
BIJICTe)KCHHS Ta 3aTpUMaHHS UX 0ci0 y pasi BUu-
HEHHS HUMU KPUMiHAJIBHOTO MPaBONOPYIICHHS.

[Ipote BapTO BKa3zatu, mo y cdepi HE3aKOHHOT
JIiSUTBHOCTI  HE BCl  KPHUNTOBAJIIOTH CTBOPEHI
«piBHUMIY. Jleski 3 HUX OUIBIN MOMYJISAPHI cepen
3JI0YMHIIB Yepe3 crenudivyHi 0coOIMBOCTI, SIKi J0-
MOMAaraloTh TPUXOBYBATH MOXOKEHHS Ta IOTIK
KomTiB. 3a JgaHuMH  Axagemii  (iHAHCOBHX
3JI0YHHIB, 3JI0YMHII B OCHOBHOMY BHKOPHCTOBYIOTh
Monero, Bitcoin, Ethereum, Ripple Ta Litecoin ue-
pe3 iX MpOCTOTYy BUKOPUCTAHHS, JOCTYIHICTH IS
NpoAaXy Ta 3AaTHICTb MPOBOAWTH TPaH3aKIii 3
BiTHOCHOIO aHOHIMHICTIO. 30Kpema biTkoiiH, 3aB-
JIIKA BITI3HABAHOCTI Ta MPUHHATTIO OpeHIy cepen
PHHKIB JapKHETy Ta IHIIMX MOCTaYaJlbHHKIB, IO
ChOTOJIHI 3aJIUIIAETLCS HAWOIIBII YacTO BUKOPH-
CTOBYBAaHOIO KPUITOBAIIOTOI [UISi HE3aKOHHUX
TpaH3akmid. Monero KOPUCTYETHCS TMOMYJISPHICTIO
3aBIISAKA byHKIIT KOH(IACHITIIHOCTI Ta
aHOHIMHOCTI, BUKOPUCTOBYFOUHM TaKi TEXHOJOTIi, K
KIJTBbLIEB] MIAMKUCH Ta IPUXOBaHI aipecH, M0 3HAYHO
YCKJIaHIOE TIPOIEC BIJICTEKEHHS TpaH3aKLid y
nmopiBHsHHI 3 Bitcoin. XRP Ripple wmoxe
(YHKITIOHYBaTH SK MICT JJIsl TIOJIETIIEHHS OOMiHY
MDX PI3HUMU KPUNTOBATIOTAMHU MIBHIKO 1 3 HIK-
YUMH KOMICiSIMU B TIOPIBHSHHI 3 TpaJHIiHHAMHU
Oip»kaMH, TUM caMUM JIO3BOJIAFOYM 3 JIETKICTIO
BiIMUBaTH KOIITH, SIKi OTPUMaHO BiJg 00iry
BIpTyaJlbHUX  aKkTuBiB. ~MOXIUBOCTI  cMapT-
koHTpakTiB Ethereum Takoxx MoOXyrs OyTu
BUKOPHUCTaHi JJIs1 CTBOPEHHS JACLEHTPalli30BaHUX
JTOJIATKIB, sIKi MOJIETIIYIOTh BiMHBAHHS KOIITIB 3a
JOTIOMOTOI0  aBTOMAaTH30BAaHMX  IPOLECIB  Ta
TpaH3akuii [3].

ITo cyTi, po3ymiHHSI IPUBAOIMBOCTI Ta BUKOPH-
CTaHHS IIMX KIOYOBUX KPHIITOBAIIOT y CXeMax
00iry
BIpTyaJIbHUX aKTHBIB, Ma€ BUpINIaJIbHE 3HAYCHHS

BIIMUBAHHS  KOINTIB, OTPUMAaHHUX  BiJ

JUTSE pPO3POOKH S(PEKTUBHUX CTPATErii 3armo0iraHHs
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(hbiHaHCOBHM 3J7109MHAM y cdepi udppoBoi BaIIOTH.
VY mporieci Toro, K MU IPOCYBAEMOCS y BCE OLITBIIT
M(ppPOBY €MoXy, XKUTTEBO BAXKIHMBO, MO0 3aX01U
3aro0iraHHs BIAMUBAHHSAM KOINTIB, OTPHUMAHHX Bi
00iry BIpTyaJpbHHX aKTWBIB, pPO3BUBAINCA B
TaH/EMi 3 PO3BUTKOM BipTyaJIbHUX aKTUBIB.

Hns 3ano0iraHHs BiIMUBAHHSM KOIUTIB, OTPH-
MaHHX BiJl 00ir'y BipTyaJIbHUX aKTHBIB, PETYJIOI0Ui
oprand, ()iHAaHCOBI YCTaHOBH Ta IPABOOXOPOHHI
OpTaHu BIIPOBAKYIOTh 3aXOAU IIOJO0 MOCHJICHHS
HarJsIy Ta peryaioBaHHs. 30KpeMa y BiANOBiAb Ha
3pocTaHHs NOpoOJeMU BiAMUBAaHHA TpoOLICH, B
1989 p. Ha 3ycTpiui KepiBHUKIB KpaiH Bemmkoi
Cimku B [Tapmki Oyno ctBopeno ['pyiry 3 po3poOku
¢iHaHCOBHX 3aX0/iB OOpOTHOM 3 BiAMUBaHHAM
rpoueii (FATF) [4].

I'pymni 3 po3poOku ¢iHaHCOBHX 3ax0liB Oynu
HaJaHl OBHOBAXXEHHS IIOJO0 JOCIIHKEHHSI METOIB
Ta TEHJCHIIA BIIMHUBAHHS KOIITIB, PO3IIAIY BiKE
BXKUTHUX  3aXOJiB Ha  HaliOHAWILHOMY  abo
MiXKHApOJHOMY PiBHI Ta BU3HAUCHHS 3aXOJiB, SKi
me Tpeba 3AIHCHIOBATH 3 METOIO 3aro0iraHHs
BiIMHMBAaHHSIM KOIITiB, OTPHUMaHHX BiJ 00iry
BIpTyaJIbHUX aKTHBIB.

FATF BUITyCTHJIA  PEKOMEHIAIll 00
BUPINICHHS PU3WKIB, TOB’S3aHUX 3 BiJIMUBaHHSIM
KOIITiB, OTPUMaHUX Big 00iry BipTyaJbHHUX
AKTHUBIB. i pexoMeHparii 3a0e31eIyI0Th
MIOCJTIZIOBHY OCHOBY JUISI IEpyKaB II0JI0 PETYIIIOBaH-
HI Ta HarIsay 3a MOCTadaJbHUKAMU IOCITYT
BipryansHux  aktuBiB  (VASP) B mpomeci
3an00iraHHs BIIIMUBAHHIO KOIIITIB.

30Kpema, OJHI€I0 3 KIIIOYOBHX PEKOMEHIALIN €
Te, mo VASP wmarore 30upatu Ta 30epiratu
iH(opMaIito SK PO BiANpaBHUKA, TaK i PO OAep-
JKyBaua TpaH3aKI[ii BIPTyalbHHX aKTHBIB, IO
JIOTIOMAara€ CTBOPUTH TPO30pE CEPEAOBHILE Ta
3armo0irT aHOHIMHHMM TpPaH3aKLisM, SKI MOXYTb
OyTH BUKOpPHWCTaHi /ISl BiJMUBAHHSM KOIITIB, OT-
pUMaHUX Big 00iry BipTyaJIbHUX aKTHBIB.

JIoWinbHO — MiJKPECIUTH, 10 KalliTami3aris
BIpTyaJbHUX aKTHBIB Ha ChHOTOJHI CTAHOBUTH IIO-
Hax 1 Tpuieiion nonapiB CILIA y cBirti, 30kpema,
mo y 2021 poui (miK po3BUTKY) L iHIyCTpis cTa-
HoBwia 2,1 tpunbitona nomapis CIIA. V 2023 pomi
3araibHa KamiTaji3amis pUHKY KPHUIITOBAIIOT CTa-
HOBWJIA MOHAJ | TpuibiioH 143 Minbspau gosapis
CIIA. Hapasi VYkpaima mnocigae 3 wMicue B

CXHMJIFHOCTI IO BUKOPHCTaHHS BipTYaJIbHUX aKTHBIB
[5].

BpaxoByroun XapakTep
BIpTyaTbHHUX aKTHBIB Ta BUKJIHKH, SKi BOHH CTBO-
PIOIOTH JUTSI TPAIUIIMHUX MEXaHI3MiB 3armoOiraHHs
BIIMUBaHHS KOIIITIB, came MIXXHApOIHE
CHiBPOOITHHIITBO  Ta  CHUIBHA  KOOPIWHAISL
BIJIIOBIIHAX OpPraHiB MaloTh BAXKJIMBE 3HAYCHHS.
[lepeBakHa OIMBIIICTH JAEp’KaB CBITY BH3HAIU
BOXIUBICTh 0OMiHY iH(pOpMali€eo, HalKpamuMu
MPAKTUKAMH Ta PO3BIJIKOIO JUIS BIPOBAKCHHS OTI-
TUMAJIBHOTO MEXaHI3My 3aro0iraHHs BiJIMUBaHHSIM
KOIIITIB, o0iry

riI00aEHUH

OTPUMaHHUX Bij BipTyaJIbHUX
AKTHUBIB.

3aBasKM TakuM iHimiatuBaM, sk Egmont Group,
IaTepmon Ta iHII MiKHApOAHI OpraHizaiii, KpaiHu
CHIBIPAIIOIOTh  JUIS  BHABJICHHS  HE3aKOHHUX
(iHAHCOBHX TOTOKIB, SIKUM CIPHSIOTH BipTyallbHi
akTuBU. [1OCHJICHHS CHIBIIpalli JO3BOJISE MIBUJIIIEC
BUSIBJIATU Ta pearyBaTH Ha HOBIi 3arpos3u, 3abesre-
qyloud Oibll HAJiiHy TI00AIBHY CTPYKTYpY
3aro0iraHHs BiJIMUBaHHSIM KOIITIB, OTPUMAHUX BiJ|
00iry BipTyaJbHUX aKTHBIB y HU(PPOBY €MOXY.

Bapro mob He
MIHJIMBOTO JaHAMA(Ty BIPTYyaIbHUX aKTHBIB Ta
CXeM BiJIMHBAaHHS KOIITIB, KPaiHU MOCTIHO OHOB-
JIOIOTH CBOYO MpaBoBy 0a3y. Taki mpaBoBi pedopmu
CIpsIMOBaHI Ha Te, MO0 BipTyalbHI aKTUBU
nignsarand eeKTUBHOMY peryJilOBaHHIO Ta Harjs-
Ily. 3aJ1s 1bOro, Hanpukian, €sponeicbkuii Cor3s
BXKHB 3aXO[IB U 3allpPOBAKEHHS PETYJIOBAHHS
puskiB kpunrtoaktuBiB (MiCA). PerymoBaHHS
MICA € nocuts niOeparbHIM Ta BCTAHOBIIOE JIESKi
BAUMOTH JI0 TMyOmi4HOi OQepTH BipTyaIbHUX
AKTUBIB, OJHI€EI0 3 OCHOBHHX BHMOI fKOi €
myOiKaris «OiIol KHUTHY.

30KkpeMa, peryiaioBaHHS PUHKIB KPUITOAKTHBIB
(MiCA) BctaHOBNIOE €11HI TpaBuia puHky €C st
KpUNTOAKTUBIB. [l0NOXKEHHS OXOIUIIOE KPUNTOAK-
THUBH, SIKI Hapa3i HEe PETyJIOI0THCS ICHYIOUUM 3aKO-
HOJABCTBOM TIpo ¢iHaHCOBI mocayru. Kiovosi mo-
JIOEHHS U1l TUX, XTO BHITYCKa€ Ta TOPIye KpHUII-
TOAKTUBAaMH (BKJIIOYAIOYM TOKEHHW IOCHJIaHHS Ha
AKTUBM Ta TOKEHM EJIEKTPOHHMX TpOIICH) OXOm-
JIOIOTh  MPO30PICTh,  PO3KPUTTA  iH(OpMAii,
aBTOpH3aIlil0 Ta HArs 3a TpaH3akiisimu. Hopa

BKa3aTH, BIACTaBaTH BIJ

npaBoBa 0asza MIATPUMYE IUIICHICTh PHHKY Ta
(GiHAHCOBY CTAOUIBHICTD, PETYIIOIYN ITyOJivHI
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MPOMO3MIll KPUNTOAKTHUBIB Ta 3abe3nedyroun
iH()OPMOBAHICTE CIIOKUBAYIB TPO TIOB’sI3aHi 3 HU-
mu pusuku. Omke, MiCA mparae CTBOPUTH KOM-
IUIEKCHY HOPMAaTHUBHY 0a3zy musi  1u(ppOBUX
(iHaHCIB Ta BIpTyalbHUX aKTHBIB, BKJIIOYAIOYU
MpaBuiIa 3amo0iraHHs BiIMHUBAHHS KOIITIB, OTPH-
MaHHX BiJ 00iry BipTyaJbHHX aKTHBIB.

3okpema, HOJIOKEHHS npo PHUHKH
kpunroaktuBiB (MiCA) HaOyno YMHHOCTI B YEpBHI
2023 poxy Ta Mae Ha MeTi HaJaTH peryisTopam
IHCTpyMEHTH, HeOOXiTHI IS BiACTEKEHHS KPUIITO-
BaJIIOT, SIKIi BHKOPHCTOBYETHCS MJISi BiIMUBAaHHS
KOIITiB, OTPUMaHUX Bix 0O0Iry BipTyalIbHHX
aKTHUBIB, 3a0€3MEYyI0YH TPU IILOMY KOPHUCTyBadyam
3axucT [6].

Amnanoriuno, Taki kpainn, sk Cnomydeni Lllta-
TH, BenukoOpuTaHis Ta iHIII, BIPOBaIKYIOTh Tpa-
BWJIa MOHITOPUHTY Ta KOHTPOJIO Ofepamid 3
BIpTyaJhbHHAMH  aKTHBaMH  Ta  3armoOiraHHs
HE3aKOHHIN TISIBHOCTI, Takii SK BIIMHUBAHHS
KOILITiB, OTPUMaHUX BiJ] 00Iry BipTyaJbHHUX aKTHBIB
[71.

OHOBITIOIOYH CBOIO MPaBOBY 0a3y, KpaiHH mpar-
HYTb 3a0e3meunTH e(heKTUBHUN MOHITOPHHT, pery-
JMIOBaHHS Ta JOTPUMAaHHS BIAMOBIAHUX 3aXOJiB
AML/CFT y omnepanisix 3 BipTyaJbHUMHU aKTHBaMHU.
Li 3axoau 3a0e3Meuyr0Th HAIIHHY OCHOBY JUIS BH-
SIBIICHHS, 3aII00IraHHs Ta CTPUMYBAHHS JisITbHOCTI
3 BiJIMMBaHHS KOINTiB, OTPUMaHUX BiJ 0O0Iry
BIpTyaJIbHUX aKTUBIB.

Ha wmamy npymky, y mpomeci 3amoOiraHss
BiIMHMBAaHHS KOIITiB, OTPUMAaHMUX BiJ 00Iry
BIpTyaJIbHUX aKTHBIB, peaji3allisi came peryisTop-
HUX 3ax0/liB, Takux sk pekomernnamii FATF, nmomno-
xeHHs MiCA, MiXHapoIHE CHiBPOOITHUIITBO Ta
KOOpJIMHAIliSI, 2 TaKOX OHOBJICHI IPaBOBI HOPMHU,
MaloTh BUpilIaigbHe 3HaueHHs. [Iparioroun pazom,
PEryNsATOpU Ta ypSIAA MOXKYTh MOM’SIKIIUTH PU3H-
KH, TIOB’5I3aHi 3 BIpTYaJIbHUMHU aKTHBAMH, 1 CIIPHSI-
TH Oinmpmr Oe3mevHidi Ta mpo3opidl (iHAHCOBIH
CHCTEMI.

Baprto BkazaTy, 110 3I0YMHII BUKOPHCTOBYIOTH
Pi3HI METOIIM Ta MPUHOMH JUIS BiJIMUBaHHS KOIITIB,
OTPHMaHMX BiJl 0OIry BIPTyaJIbHUX AaKTHBIB.
Po3yMmiHHS 1MX METOZIB Ma€ BUpilIaNbHE 3HAUCHHS
JUIs 3a1100iraHHsT BiIMHBAHHS KOLITIB, OTPUMAaHUX
BiJl 00iry BIpTYaJIbHUX aKTHBIB Yy IHU(POBY €moxy.
30kpema, 10 I’ ATH HAHIOMYJISIPHIIUX METOAIB, Ki
BUKOPUCTOBYIOTHCSI 3JOYMHISIMM JUIsI BiAMHUBAaHHS
KOILLTIB Ha OJIOKYEIHI BiHOCSTD:

1. Bknageni mocnyru (Nested services) — 1e
HIMPOKa KaTeropisi MOCIYT, SIKi MPaLIoI0Th B MEXKaxX
onHiel abo geximpkox Oipk. Lli mocmyru BUKOpH-
CTOBYIOTh aJpeCH, po3MillieHi Ha Oipkax, mob BH-
KOPUCTOBYBaTH JIKBiIHICTb Oip’K i BHKOPHCTOBY-
BaTH MOKJIUBOCTI TopriBii. [eski Oipxi He BuUMa-
rar0Th BHCOKWX CTaHAAPTIB BIAMOBITHOCTI s
BKJIAJICHUX MOCIYT, IO JI03BOJISIE MOTAHUM AaKTO-
paM BUKOPHCTOBYBATH iX Ul BIAMUBAHHS TPOILICH.
Y OnokuelH-KayHii IIi TpaH3aKIii 3 BKIaJICHUMH
MOCITyTaMH, CX0XKe, OyJu MpOBENeH] iX mpHuiiMaro-
9YAMHA KOHTpareHtamm (ToOTO Oipkamu), a He
PO3MILIICHUMH BKJIAJICHUMH IOcIyramMu abo amape-
camu  ¢idmunmx oci6. Halimommpenimmm i
CYMHO3BICHUM THUIIOM BKJIQJIEHHX TIOCIYT €
no3abipxxoBuii (OTC) Opokep. Ilo3abip:xoBi Opo-
KepU JO3BOJISIOTH TpeliepaM JIerko, Oe3neyHo Ta
aHOHIMHO TOPTYBaTH BEJIHMKOI KUTHKICTIO KPHUITO-
BamoTu. [103a0ip»oBi OpokepH CIPHUAIOTH MPSAMi
TOPTiBII KPUNTOBATIOTOI0 MiXK JBOMa CTOPOHAMHU
0e3 mocepequunTBa Oipxki. Lli yronn MoxyTh OyTH
3OiCHEHI MDK pI3HUMH KpUOTOBaIOTaMH (Ha-
npukian, Ethereum Ta Bitcoin) abo Mix KpunToBa-
moTaMd Ta (QiaTHUMH BalltfoTaMd (HaIpPUKIIA,
KPHUITOBAJIOTAMH, TAKUMH sIK Bitcoin, Ta GiaTHUMHE
BaJIFOTaMH, TaKUMHU K €Bpo). [1o3abip>koBi Opoke-
pH 3HaXOIATh KOHTPAreHTIB JUId TpaH3aKmii B
00OMiH Ha KOMICit0, ajiec He OepyTh y4acTi B IIepero-
Bopax. Ilicis BU3HAaUeHHS TEPMiHIB CTOPOHH Tiepe-
JaroTh 30epiraHHs akTUBIB yepe3 Opokepa. 30Kpe-
Mma, y Cepmui 2020 Poxy CIIA MinictepcTBo
tocturiii (DOJ) momamo ckapry Ha koH(ickariiro
280 KpUOTOBANIOTHUX aJpec, MPUYETHUX [0
Bi]MMBaHHS KPWIITOBAIIOTH Ha CyMy HOpPUOIU3HO
28,7 MinpiOHIB moNapiB, BKpaJeHol 3 OipxkKi Xxake-
pamu, moB’s3aHuMu 3 [liBHiyHOIO  Kopeeto,
Bimomumu sk Lazarus Group. Y ckap3i JeTaibHO
OTIFICAaHO JiBa 3IIOMH KpUNTOOIpK
MiBHIYHOKOPEHCHKUX aKTOPIB, SKi BKPaJIH KPUITO-
BAIOTY HAa MUIBHOHHM JIONapiB 1 B KIHIEBOMY
MiACYMKY BiAMWJIM KOIUTH 4Yepe3 KUTalChKUX
no3abipxoBux (OTC) KpUNTOBANIOTHUX TpEHAEpiB,
1 CIIIYFOTh 3a BIJTIOBIIHUMM JIISIMU, TIOB’SI3aHUMU 3
Kpanikkoro 250  MidbHOHIB  gomapiB y
KPHUIITOBATIOTI  4epe3 iHON  OipKOBI  3JIOMH
MiBHIYHOKOpeHchkux aktopiB [8]. Lazarus Group
NPOJIOBXKYE  BUKOPHCTOBYBaTH  I03a0ip»KOBUX
Tpe#aepiB Ui BiIMUBaHHS KowTiB. Y kBiTHI 2023
POKy YIIpaBiliHHS 3 KOHTPOJIIO 3a IHO3EMHUMH aK-
tuBamu MinictepctBa ¢inancis CIHA (OFAC) Ha-
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KJIaJI0 CaHKLii Ha TPhOX OCi0, Y TOMY YHCIi ABOX
M03a0ipKOBUX KPUNTOTPEUAEpiB, 3a JOMOMOTY
MiBHIYHOKOPEHCHKiH rpymi [9].

2. Azaptai mnatdgopmu (Gambling platforms)
MOMYJISIPHI  cepell  KPUIITOBAIIOTHUX BiJAMHUBadiB
rpomeit. [locmyru 3 a3apTHHX irop Oynm BKazaHi y
3BiTi FATF «Bipryanbni aktusu YepBoHuii mpamop
BIIMUBaHHS Tpomied Ta (iHAHCYBaHHS TEPOPHU3-
My», Bumanomy y BepecHi 2020 poky [10]. Y mpomy
3BiTi FATF BU3Haumna ABi cuTyaii, B sSIKUX MOCIY-
TH 3 a3apTHUX IUIaTGOpM MOKHA DPO3IIIAATH SIK
BiIMHBaHHS, 30KpeMa: 1) KOIITH, MEMOHOBaHI abo
BUBEJICHI 3 BIpTyalIbHOI afjpecu akTuBy abo raMaH-
I, 3 NPSIMHMH Ta HENPSIMHMH MOCHJIAHHSAMH Ha
BiIOMI MIiO3piii [Kepena, BKIIOYAIOUN CYMHIBHI
CaliTH a3apTHHX irop; 2) TpaH3akKii, 0 MOXOAATh
BiJl a00 MpW3HAYEHI TSl TIOCIYT OHJIAH-a3apTHUAX
irop.

3. Mikmepn (Mixers) — 1e TOCIyTd, SKi
MOETHYIOTH NU(POBI aKTHBU 3 0arathoX aapec pa-
30M, MepIl HDK BHITYCKaTW iX 3 BHUIIQAKOBUMU
IHTepBaJlaMl Ha HOBI aJpecHu mpu3HaueHHS abo
raMmaHIili, THM CaMHM ITiIBUIIYIOYN AHOHIMHICTb.
BoHM 4acTo BHKOPUCTOBYIOTHCS ISl TIPHXOBYBAH-
HS CIily KOWTiB, TMepll HDK BOHK OyIyTh
TepeBe/ieHi 3aKOHHUM TMiANpHUEMCTBaM abo Beld-
kuM Oipxkam. Baprto Bkazarm, mo y Oepesni 2023
poky MinictepcrBo toctumnii CIIA oronocuiio mpo
cninpHe MixkHaponmHe BumaneHHs ChipMixer,
CEepBiCY 3 MIKIIyBaHHS KPHIITOBAIIOT Y JapKHETI,
BIJIMOBIIaJIbHOMY 32  BIJIMMBaHHSA TOHag 3
MUTBSApAX JOJdapiB y KpunToBamoTi. Onepauis 103-
BOJIMJIA HIMEUBKIN Biagl BUBeCTH TMoHAn 46
MUTBHOHIB JIONIAPIB y KPUITOBAIIOTI 3 CEPBEPHUX
cepBepiB [11]. Inmum npuknagom € Tornado Cash,
MIKIIIEp, SKHHA «BIJAMUB» TIOHaA 7 MUIBSPIIB
nonapiB 3 2019 mo 2022 pik, JOMOKH PO3POOHUK
cepBicy He OyB 3aapeIITOBAHUI TOJUIAHJICHKOO
Biazoro [12].

4. diatui Oipxi (Fiat exchanges) 3miHOOTH
KPHUITOBAJIOTY HA TOTIBKY 1 MOXYTh OyTH MEHHCT-
pimMHEME, ogHOpaHroBumu (P2P) abo HecymicHUME
(Oipoki, sIKI HE MIIKOPSIOTHCS a00 HE MiANaaalTh
mig giro mpaswi). Tak, Oipki BHKOPUCTOBYBAIH
Taki ajpecu, 100 BHBECTH Y TOTIBKY Maibke 23,8
MiTbsSp/a JoJdapiB y kpunrtoBamori B 2022 porii,
mo Ha 68% Oinblie, HK Yy MONEPEIHHOMY
porii [13].

5. [Tociryry 3i MITab-KBapTHPOIO B FOPUCTUKITISX
BUCOKOTO pu3uKy (Services headquartered in high-

risk jurisdictions) — me mociayru B FOPHCAMKILISX,
BU3HAUYEHMX SK Taki, LI0 MalTh CTpaTerivHi
HEIOJIIKK B CBOiX pexkxumax AML abo 6opoTs0u 3
¢inancyBanusam Tepopusmy (CFT). 3okpema FATF
BU3HAYAE FOPUCIUKIII 31 caabkumu 3axogamu 0o-
potebm 3 BimmuBaHHAM Tpomrei (AML/CFT), sxi
9YacTO 30BHI Ha3WBarOTh «HOpHUM Ta CipuM CIH-
ckom» [14]. 3axomu FATF momo my6miuHOTO OII-
PWIIOHEHHS TIepeNiKy KpaiH 31 caaOKuMH pexu-
mamu AML/CFT BusiBuBcs edekTHBHUM. 18 ciyHs
2024 poky BimOymiacss MyOJiKamis IeJIerOBaHOTO
Permamenty Kowicii (€C) 2024/163 [15] mpo BHe-
ceHHs 3MmiH g0 crnucky €C. CtaHOM Ha 4YepBeHb
2024 poxy FATF posrmsayB 133 kpainu Ta
IOpUCHHKIIT Ta myOnmiyHO Bu3HaunB 108 3 HUX Ta-
KUMH, fKi MaioTh cinabkuit pexxum AML/CFT.
Hacmigkom 1poro 84 gepxaBu  BIPOBAIMITH
HeoOXimHI peopMHU UIS YCYHEHHS CBOIX CIaOKHX
cropin AML/CFT i Oynu BHKIIOYEHI 31 CIIHCKY.
€Bporeiicbka KOMICisSl TaKOK BU3Ha4Ya€ KpaiHW, sKi
MaloTh CTpPATeriuyHi HENONIKH Yy CBOIX pEeXHMax
AML/CFT 1 sKki CTaHOBJSITH 3HA4YHy 3arposy
¢inaHcoBiif cuctemi €Bpomnericbkoro Corozy [16].

OTKe, CBITOBA CHIJIBHOTA IMOCTIHHO CTUKAETHCS
3 HOBMMH NpoOjeMaMH B TIpoLeci 3amoOiraHHs
BiIMUBaHHS KOIITiB, OTPHUMAaHUX Big 00iry
BipTyaJbHHUX aKTHBIB Yepe3 Bce OUTBII CKIaTHI Me-
TOIU 1BOro mporecy. [Ipore BapTo migKpeciIuTH,
IO TOCTIHHO  BXHMBAIOTBCS  3aXOIM  ILOJIO
3armo0iraHHsl BiIMUBaHHS KOINTIB, OTPUMAHHUX BiJ
o0iry BIpTyanbHUX akTHWBiB. Tak, 30Kpema,
Cekperapiarom CniBapykHOCTI Oylio po3poOieHo
Ta mpencrasieno 8 ymmHsa 2024 poky B JloHmoHi
HOBUI THUIOBMI 3aKOH, AKWUWA JONOMOXE KpaiHam
peryiaioBaTH  LIBUIKO  3POCTAIOYy  iHAYCTPIiO
BIpTyaJIbHUX aKTHBIB.

et 3akOH BUKOPUCTOBYE MPHUHIIUIIOBUHA MiIXi1
JIO PETYJIOBaHHS BipTyalbHUX aKTHBIB BiAIOBIIHO
JI0 MDKHApPOJHHUX CTaHAapTiB, BcTaHOBIeHUX FATF
Ta mependavyae MUPOKHA HaOIp MOJI0XKEHb, BKIIO-
YalouM JIiLEH3yBaHHs BipTyaJlbHUX aKTHBiB, TAaKHUX
SK BIPTyalbHI BaJiOTH, BU3HAYCHHS 3000B’SI3aHb
EMITEHTIB, HaryIsa 3a (iHAHCOBOK MisUIBHICTIO Ta
BUKOHaHHS WITpadiB 32 HEAOTPUMAHHS 3aKOHOJaB-
ctBa toIio. KpiM Toro TumoBuii 3aKk0H MPOIIOHYE
HOPMH IIOJI0 3a1I00IraHHs BIJIMUBaHHS KOIITIB, OT-
pUMaHUX Bifg 00Iry BipTyalbHUX aKTUBIB, OJHO-
YaCHO 3aXMIAI04M BJIACHHKIB Ta 3a0€3Meuyroun iM
IOPUJINYHY SICHICTB Ta cTablIbHICT. Ha cydacHOMy
erami 19 kpain CHiBAPYXHOCTI 3HAXOAATHCS B
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mpoleci BUKOPUCTAHHS LIbOTO 3aKOHY IJIsl pO3po0-
KM HOBOro a00 BHECEHHS 3MiH /[0 1CHYIOUYOTrO
BHYTPILIHBOT'O 3aKOHOJIaBCTBA.

Pazom 3 Tum 30 TpaBHs 2024 poky Pana
€porneiicbkkoro Coro3y yxBajgwia IMakeT HOBHUX
MpaBWjI IIOAO0 3amoOiraHHsA BiIMHUBAaHHS KOIITIB,
OTpUMaHHUX BiAg 0OIry BipTyaJbHHX AaKTHBIiB, 0
ckiany sikoro yBidnmia dupextuBa €C 2024/1640
Bim 31 tpaBHs 2024, 10 BHOCHUTH 3MIiHH Ta
ckacoBye JlupektuBy €C 2015/849. IupektuBa €C
2024/1640 BCTaHOBIIOE MEXaHI3MH, SKi JeprKaBH-
YICHW IIOBHHHI BIPOBAaTUTH IS 3aroOIraHHsI
BiIMHMBaHHS KOIITiB, OTPUMAaHMUX BiJ 00Iry
BIpTyaJhbHHX AaKTWBIB y (DiHAHCOBIM cHcTeMi Ha
HaI[ilOHaTbHOMY piBHI. /JlepikaBH-4iieHH TTOBWHHI
iMmmiemMenTtyBaty 1o dupextuBy no 10 munas 2027
POKYy.

Kpim Toro 1o mporo mepemniky AOLMIIBHO JOIATH
Pernmament €C 2024/1620 Bin 31 tpaBus 2024 po-
Ky, TIpO CTBOPEHHS Opra"y i OOpoTeOHM 3
Bi/IMHBaHHSIM KOINTIB Ta (iHAHCYBAaHHSIM TEPOPHU3-
My, IO TakoX BigoMuil sk AMLA, HOpMH siKOTO
BH3HAYAIOTh IMIpaBHJIa 3armoOiraHHsS BiIMUBaHHSI
KOIITiB, OTPUMaHUX Bix 00iry BipTyaJbHHUX
aktuBiB. Permament naOyBae umnHOCTI 10 MUmHA
2027 poky, 3a BUHSATKOM OKPEMHX IIOJIOKEHb, SIKi
HaOupatoTs ynHHOCTI 10 mumas 2029 poky. A Ta-
kox JlupektuBy €C 2024/1654 Bixg 31 TpaBHs
2024, saxa BHocuTh 3MiHH a0 HupextuBu €C
2019/1153 Ta BcTaHOBIIIOE HOBI TIpaBHiA ISl JOC-
TyIly OpraHiB BJaJd JI0 PEECTPiB OaHKIBCHKUX
paxyHKiB i TIOJIETIIlyE BHKOPHCTAHHS 3aIlMCiB TPO
TpaH3aKIIii.

LinssMu 1aHOTO TAKETy € MOCHIICHHS CHiBIIparli
Ta KOOpAWHAIII MK HAI[lOHAJHPHHUMH OpTaHaMH,
CTBOPEHHS ISl i€l METH OKPEMOTo MeXaHi3Mmy, a
TaKOX CTBOPEHHS €JIMHOTO €BPONEHCHKOTO periia-
meHTy 3 AML/CFT, sxuit mir 6u 0o0’eqHatu BCi
mpaBuiia, sKi perynomTs gaHy chepy. TobOto
3MIMCHUTH TIepexif Bix Mojueni, ska Oa3yBajacs
BUKJIIOYHO Ha JAMPEKTHBAX, OO0 MOJENi, IIo
0a3yeThCs HA €AMHOMY perjiaMeHTi. €BporneichbKuit
napJaMeHT aKIEHTYE yBary Ha TOMY, IO HOBi aKTH
BKJIIOYAIOTh MMOCHJICHI 3aX0JM HAJIEXHOT 00a4HOCTI
Ta TEPeBIpKM 0coOM, MICNs YOro Tak 3BaHi 30-
0oB’s13aHI Cy0’€KTH TIOBHHHI TOBLIOMIISITH TIPO

MiJO3piTy  MisIBHICT ~ KOMIIETEHTHHM  Opra-
Ham [17].
BucHoBku. IIpaBoBi 3acamu  3amoOiraHHs

BIIMHMBAaHHSIM KOIITiB, OTPHUMaHUX Bif 00iry

BipTyaJbHUX aKTHBiB, MmepeOyBaloTh Ha cTajii cTa-
HOBJICHHS, 2 YHHHE 3aKOHOAaBcTBO sk €C, Tak i
IHIINX PO3BHHEHUX NEeMOKparii y mii cdepi moci
XapaKTepPU3YEThCs TTOACKYAN HEY3rOMKEHICTIO, CY-
MEPEYHOCTIMH, MOTPeOy€e YCYHEHHS MPOTaJInH i, Ha
CyJacHOMY eTami, He 3a0e3ledye ONTHMAaJIHHOTO
perymoBanHs 1udpoBoro puHky. [Ipore 3amis
KOMIUIEKCHOTO MI/IXOMy 0 YCYHEHHS IPOTaJIMH Ta
HEY3TO/UKEHOCTEH HAIlIOHAIBHOTO 3aKOHOJABCTBA
CBITOBOIO  CHIUJIBHOTOIO  PO3POOJIEHO  HH3KY
peKOMEHIAIlii Moo 3armoOiraHHs BiIMUBAaHHIM
KOMITIB, OTPUMaHUX Bix 00iry BipTyaJbHUX
aktuBiB. CamMe MiATOTOBKA Ta BIPOBADKCHHS IPO-
NOHOBaHMX HOPM € ONTUMAIBFHIM KPOKOM Ha IIISI-
Xy PO3pOOJIEHHS HAIEKHUX HAIllOHAIBHUX IPAaBO-
BMX 3acaj 3amo0iraHHs BiIMHBAHHSM KOIITIB, OT-
pUMaHHX Bif 00iry BipTyalbHHX aKTHBIB.
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LEGAL FRAMEWORK FOR PREVENTING MONEY LAUNDERING
FROM THE CIRCULATION OF VIRTUAL ASSETS

State Non-Profit Enterprise «State University «Kyiv Aviation Institute»
Liubomyra Husara Avenue, 1, 03058, Kyiv, Ukraine
E-mail: 4514609@stud.nau.edu.ua

The purpose of the article is to study the legal basis for preventing money laundering obtained from the
circulation of virtual assets. Research methods: the chosen topic of scientific research requires the use of
various scientific methods and approaches to obtain qualitative results. Therefore, the following research
methods were used to solve the tasks: analysis; system method; analytical, etc. Results: the legal framework
for preventing money laundering received from the circulation of virtual assets is in its infancy, and the
current legislation of both the EU and other developed democracies in this area is still characterized by
inconsistencies, contradictions, needs to eliminate gaps and does not provide optimal regulation of the
digital market. However, for a comprehensive approach to eliminating gaps and inconsistencies in national
legislation, the world The community has developed a number of recommendations to prevent money
laundering received from the circulation of virtual assets. It is the preparation and implementation of the
proposed norms that is the optimal step towards the development of appropriate national legal framework
for the prevention of money laundering received from the circulation of virtual assets. Discussion: effective
policies and legal frameworks for the prevention of money laundering derived from the circulation of virtual
assets are key to the integrity and stability of both the international and national financial system and
economy. Money laundering and related crimes (so-called "predicate crimes™) can threaten the integrity and
stability of both the financial sector and the external stability of the country as a whole. They can lead to
economic destabilization, banking crises, inefficient revenue collection, broader deficiencies in public
administration, reputational risks to international financial centers, and the loss of correspondent banking
relationships. In an increasingly interconnected world, the damage caused by these crimes is global and
affects the integrity and stability of the international financial system.

Digital technology is an integral part of any modern economy due to its high degree of productivity and
technological capabilities. A distinctive feature of the Ukrainian economy is the introduction of digital
technologies into everyday life, both to accelerate management decision-making and to achieve the goal of
their implementation. It is worth pointing out that in the digital age, there is a rapid development in the use
of virtual assets, which, among other things, contributes to the development of illegal activities.

Key words: funds; virtual assets; digital age; prevention; money laundering.
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Jucmanyiinoi pobomu aAx gopmu opeamizayii npayi 6 ymosax 6ocuHoco cmaHy. Q02080penHs:

BI0CMOIEMbCSL NO3UYIS, WO 3ANPOBAONCEHHS. OUCAHYIUHOT opmu opeaHnizayii npayi 6 yM0O8ax 80€HHO20

CMany € npaeom, a He 0008 ’SI3KOM poOOMO0Asys, AKUU CAMOCMIUHO BU3HAYAE HAUOINbUL GULIOHI YMOBU

30TUCHEHHS TI020 20CNO0APCHKOL OISATbHOCHIL.
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IHocTanoBka mpodiaeMu Ta ii aKTYaJbHICTb.
HaykoBo-TexHiuHMI Tporpec Ta PO3BUTOK iH(Op-
MaIliiHOTO CYCIIJIbCTBA MPU3BEIIN JI0 MTOCTYIIOBOIO
3MEHIIIEHHs TIONUTY Ha CTaHAapTHI (OpMHU 3aiiHs-
TOCTI Ta 3pocTaHHs 0e3po0iTTs. ToMy BHHUKIIA TTO-
Tpeba y HOBUX (opMax oprasizauii npar, siki 37a-
THI OHOBUTH PHHOK Ipali Ta TPYIOBi BiJHOCHHH.
BoenHnnii craH KapaAWHaIbHO 3MIHUB 3BUYHE JKUTTS
MUTBHOHIB YKpaiHIiB, 30KpeMa, i cdepy 3alHATOC-
Ti. OnHi€0 3 HAHOLIBII aKTyalbHUX (QOPM OpraHi-
3amii mpari B el HEMPOCTUH Tepioj cTalla AUCTa-
HIliiHa poOoTa. BoHa mo3Bonmna GarathoM 30eper-
TH poOoui micus, 3abe3neunTH Oe3nepepBHICTh Oi-
3HEC-IPOLIECIB Ta afanTyBaTUC A0 HOBUX pealliid.

Hucranuiiina poOoTa B yMOBaxX BOEHHOT'O CTaHy
MocTae sIK akTyalbHa ¥ OararorpaHHa mpoOiiema,
0 noTpedy€e KOMIUIEKCHOTO PO3B’A3aHHS. 3 OJHO-
ro OOKy, BOHa € HEOOXiJIHUM IHCTPYMEHTOM JIJIsi

3a0e3MeyeH s Oe3MepepBHOCTI POOOTH MiANpH-
€MCTB Ta Oprasizaiiii, 30epexxeHHs] poooUrX Miclb
Ta MATPAMKH EKOHOMikM Kpainu. JlucTaHiliiiHa
po0oTa MO3UTHBHO BIUIMBAE HA MPOAYKTHBHICTbH i
e(EeKTHBHICTh, OCKIIBKH TPAILliIBHUKA MOXYTb BH-
KOHYBaTH CBOi 3aBJIaHHS y 3pYYHHX JUISI HUX yMO-
Bax. 3 iHmoro 00Ky, BOHa MOPOKY€E HU3KY HOBHX
BUKIIMKIB, ITOB’S3aHUX i3 OpraHi3aii€ro mpari, 3a-
OesmeyeHHsAM ii eQEeKTUBHOCTI, 3aXHCTOM IIpaB
MPaIiBHUKIB Ta POOOTO/IABIIiB.

AHaji3 pociaigxenb i myOmaikaniii 3 mpoodJie-
MM. 3arajioM MUTaHHIO PO3BUTKY TUCTAaHLIMHOI po-
00TH SIK HeCcTaHAApPTHOI POPMHU 3aHHATOCTI AOCTAT-
HBO yBaru NpPUAIIEHO B Hayli TPYAOBOTO IpaBa,
PO 110 HAMH BXE 3a3HAYAJIOCh Y MOIEpeaHiX my0-
mikarisx [1; 2]. Cepen octaHHiX myOikaiii BapTo
Buninuty jgociimkerss S, B. CimyriHoro npobiem
Ta TEPCHEKTHUB YIOCKOHAJICHHS IPaBOBOIO pEry-
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JIIOBaHHS AWCTAHINNHOI podoTH B YKpaini [3]. Ak-
TyallbHUM Tpo0JieMaM IIPaBOBOTO PETYIIOBAHHS
Yacy BIAMIOYMHKY AWCTAHIIIMHUX MPAIiBHUKIB TPH-
CBSTUYCHI myOikarii O.T. Cepemn Ta
H. M. I'anxinoi [4]. AkTyanpHi mpoOIeMH MpaBo-
BOT'0 PEryJIIOBaHHS AMCTAHLINAHOI Mpali aHami3yBa-
na lO. 1O. IBuyk [5]. Tpymo-mpaBoBi acnekTH BH-
KOPUCTaHHSl AMCTaHLIAHOI Tpali B YMOBax BOEH-
Horo crany pocmimpkyBana O. €. Jlynenko [6].
[Ipote, 3anumaeThCst HU3KAa HEBUPILICHUX MPOOIEM
y MIPaBOBOMY peryJIOBaHHI AUCTaHLIHHOI poOOTH B
yMOBax BOEHHOTO CTaHy B YKpaiHi, YOMYy, BIacHe,
1 IPUCBSIYYETHCS 1S CTATTSI.

Mera cratrTi noJsira€ y BU3Ha4eHHi 0cOOIMBOC-
Tel AWUCTaHLIHHOI POOOTH K THMYacoBOi (HOpMH
oprasizaii mpaili B yMOBaX BOEHHOTO CTaHy.

Bukiaa ocHOBHOro marepiajay H0cCigKeHHSs.
Jyis OinbIIoCcTi pOoOOTONABINIB MEPEXiJ HA JUCTAH-
HiliHy poOOTy CTaB HOBHM EKCIIEPUMEHTOM, IpO-
SIBOM SIKOTO € 3aCTOCYBaHHS iHHOBAIIfHUX OpraHi-
3aliiHAX METONIB y TPYAOBUX BigHOCHHAaX. Pazom
3 THM, BUKOPUCTaHHsI AUCTAHIIHHOT pOOOTH € BaXK-
JIUBUM MEXaHi3MOM 3a0e3nedcHHs Oe3neku 1a ede-
KTUBHOCTI pOoOOTH MpalliBHUKIB Y BOEHHUH 4ac.

Haraaemo, 110 BiamoBiaHo 1o cr. 602 Koxekcy
3aKOHIB Ipo Mpaiio YKpaiHu, qucraHuiiHa poboTa
— 1e opma opranizamii mpairi, 3a Kol poboTa BH-
KOHYETBCSl TIPAILIBHUKOM 11032 POOOYMMH TPUMi-
MIEHHSIMH YU TEPUTOPi€r0 poOOTOAaBIsl, B OyIb-
SIKOMY MiCIIi 32 BHOOPOM IpaIliBHAKA Ta 3 BUKOPH-
CTaHHAM iH(POPMAIITHO-KOMYHIKAI[iIHHIX TEXHOJO-
riit [7]. OTxe, nucranuiiHa poboTa € GopMoro op-
rafizaiii mpari, 3a SKoOi MpAamiBHUKH BHUKOHYIOTh
CBOI 3aBIaHHS 11032 MEXaMHU TPAAHMIIHHOTO Odic-
Horo cepenoBuma. OHIEO 3 KIIFOYOBHX 0COOIHBO-
CTe¥ NWCTaHIIIHHOT POOOTH € BUKOPUCTAHHA 1H(O-
pMauiiHO-KOMYHIKaLliHHUX TEXHOJOTIN I CHij-
KyBaHHS 1 CITIBITpalLli 3 KOMaHAaMH Ta 3a0e3MeueHHs
JOCTYyIy 10 HeoOXimHuX iM pecypci. Lle emekt-
pOHHa momiTa, 4art, Bigeo-KoH(epeHMii, cremiani-
30BaHi MPOTrpamMHi IHCTPYMEHTH JIsi CHIJIBHOI PoO-
00TH HaJ MPOEKTAMU Ta OCTYI A0 XMapHUX CEpPBi-
ciB. [/lucraHmiiina po0OOTa € OJHIEID 3 MOXIIUBUX
(hop™m opranizariii mpari, 0coOIHMBO Mija Yac BiliHMU.
Ile o3Hauae, 110 MpaIiBHUKH BUKOHYIOTH CBOI 3a-
BJIAHHS 32 MEXaMH MiClle3Hax0/pKeHHsI poboToia-
BIIA, BUKOPHCTOBYIOUH iHpOpMaIiiiHO-
KOMYHIKaIIi¥{Hi TeXHOJIOTii Ha CBill BUOIp.

Bopanouac, sk 3a3HadeHo B Pimenni XMenbHU-
IBKOTO MichkpaiionHOoTO cyay Bim 10.05.2023 y
crmpasi Ne 686/204/23, cyn mo30aBieHn MOKITHBO-
cTi 3000B’s13aTH pOOOTOMABISI TIEPEBECTH IIPAITiB-
HUKa Ha JUCTaHLIAHY poOOTY B YMOBax BOEHHOTO
CTaHy, OCKUIBKM Il € HOro mpaBoM, a He
000B’s13k0M [8]. Sk BUIUIMBae 3 MmarepialiB Iliel
copasy, 18.08.2022 poky mpaliBHULS [TOBiIOMMIA
poOOTOaBLS MPO HEMOKJIUBICTH BUKOHAHHS HEIO
TPYAOBUX OOOB’s3KiB 0Oe€3mocepenHbO 3a MicLeM
pOOOTH, OCKUIBKM BHACHiOK 30poifHOI arpecii Ta
HIOJICHHUX 00CTpiNIiB M. XapKoBa, BOHA Tepeixana
0 M. XMEJIbHUILKAN 3 HEMOBHOJIITHIMHU JITHMH Ta
MOBIIOMUIIa POOOTONABIS MIPO MOXKIIMBICTH BHKO-
HaHHS TPYIOBHX OOOB’S3KIB AMCTaHIHO. AJie
MPAIiBHUK MOYKE HANOJISIraTH Ha 3ampoBajpKCHHI
JUIE HBOTO Takoi (OopMH opraHizamii mpaii, SKIIO
e MOXKJIMBO, 3BKAl04M Ha BUKOHYBaHy poOoTy, i
poboToaaBenb Ma€e sl ILOTO BIAMOBIAHI pecypcu
Ta 3acobm. [y 3ampoBa/KEHHS JAMCTaHIIHHOI Po-
0ot MoTpiOHI meBHI yMoBH: 1) poGoui 000B’s3KH
npaliBHUKa MOBUHHI OyTH Taki, o6 ix MoxHa Oy-
JI0 BUKOHYBATH BiJIaJICHO 3 BUKOPUCTAHHIM TeEX-
HOJIOT1# 3B’SI3Ky. 2) sIK MpaliBHUK, TaK i podoToa-
Bellb [IOBHHHI MaTH Oa)XKaHHS Ta BIANOBIIHICTH I
3aMmpoBaKEHHs AUCTaHIIHHOI poboTH; 3) B 000X
cTOpiH (IpaliBHUKa i poOOTOMABIIT) TOBHHHI OYTH
HAJIeXKHI TEXHIYHI MOXKITUBOCTI JIJIsl peaizamii auc-
TaHIiitHo1 podotH [9, ¢. 67].

3aranom MuCTaHIIHA POOOTa Ma€ CBOI CIICIH-
¢iuHi 0COONMBOCTI, a came: BiigalieHy KOMYHiKa-
1it0, THYYKUH Tpadik, BAKOPUCTAHHS IHCTPYMEHTIB
JUTSL CHiBIpaIli, CaMOJUCIUILTIHY, BiJICYTHICTh (hi-
3UYHOTO KOHTAKTy, 3aBJaHHS Ha BiJCTaHi Ta MOT-
pedy y TexHiuHOMY oOnanHaHHi. JlucraHIiitHa po-
0oTa BiKpWBa€ 3HAYHI MOMJIMBOCTI SIK JUIS TIpa-
IIBHUKIB, Tak 1 g pobOotomasuiB. IlpariBHUKH
MOXYTh MpALIOBATH 31 3pY4YHOr0 MicIsl, a poOoTo-
JaBIsSIM He TOTpiOHO TypOyBaTHCa mpo 3abesme-
YeHHS Halle)HUX yMmoB mpari. Ille omaum Baxim-
BUM acCIIeKTOM JUCTaHLiHOI poOoTH € Te, 1o mpa-
IIBHUKH, SKi MPAMIOIOTh AUCTAHIIIHO, PO3MOMIIS-
10T pOOOUYMI Yac Ha BIACHUM PO3CYZA, Ha HUX HE
MOLIUPIOIOTHCS MPaBUiIa BHYTPILIHBOTO TPYAOBOTO
PO3IOPSKY, SKIO 1HIIE HE BU3HAUCHO TPYIOBUM
JIOTOBOPOM.

BoeHHa cutyarlis B KpaiHi He JHIe NepeBipuia
VYkpaiHny Ha MiIHICTb, a i TIPOJIEMOHCTPYBaJIa CBi-
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IINMBUIBHE I TPYAOBE TTIPABO

TOBI MOKJTUBOCTI Ta Milb Hammmoi aepskaBu. L 3a-
rpo3a He 3yNMWHWIA iIHHOBAIIMHAN PO3BHUTOK, a Ha-
BITaKH, 3MIIHAIA HOTO Ta MiIIITOBXHYNA y PaBU-
JHHOMY HAmNpsIMKy. 3 METOIO BPETYIIOBAHHS TPY-
JOBUX BIJHOCHH B yMOBaX BOEHHOTO CTaHy OyB
npuiiHsaTuii 3akoH Ykpainu «lIpo oprasnizamnito
TPYAOBHUX BiIHOCHH B YMOBaX BOEHHOTO CTaHy» Bijl
15.03.2022 [10]. 3 HaOyTTSIM YHHHOCTI IIOT'O 3a-
KOHY BimOynmcsi 3MiHM B Oprasisaiii mpaii, 30Kpe-
Ma B OPSIIKY Ta yMOBaxX 3aCTOCYBaHHS AUCTaHIIIN-
HOi poOoTu. B yMOBax BOEHHOTO CTaHy AWCTaHLIiH-
Ha poOoTa HaOyBae 0COOJIMBOTO 3HAYCHHS, OCKLUIb-
KM HaJa€ MOXKJIMBICTh MiATPUMAaHHS TPYIOBHX Bif-
HOCHH Ta oprasizamii po0o4oi CHIM y BiTHOCHO
6e3nevnnit croci6. Baximpo, mob nporpaMu uc-
TaHIIHOI POOOTH HE OOMEXYBAIM TpAIliBHHUKIB
perioHoM abo poOOYMM MiclieM, a JIO3BOJISIH iM
MpaIioBaT 3 OyIb-IKOT TOYKH CBITY, HaBITh 3a KO-
PAOHOM, SIKIIO BOHU MAarOTh IOCTYH 10 iH(OpMa-
HIHHO-KOMYHIKAIIIHHUX TEXHOJIOT1H.

BoaHoyac, B yMOBax BOEHHOTO cTaHy iH(opMa-
HiHHO-KOMYHIKaI[iliHI TEeXHOJOTIi, sAKi 3abe3medy-
I0Th JUCTAHIIHHY pOOOTY, MOXYTh OYTH BiIKIIIO-
yeHi. Tak, Hanpuknaz, y Po3’ssicaenni MOH: oco6-
JUBOCTI 3aCTOCYBaHHs HOPM TPYJOBOTO 3aKOHO-
JIABCTBA, MUCTAHIIHHOI (hopMU POOOTH Tia 4dac Aii
MPaBOBOTO PEKUMY BOEHHOT'O CTaHY 3a3HAa4€HO, 10
B YMOBaX BOEHHUX i MOXIIMBE BUMKHEHHS KO-
MYHIKAIlil, fKi T03BOJISIIOTh BUKOHAHHS JUCTaH-
1iHOT poOOTH, — eNeKTpoeHepris Ta Mepexa IaTe-
pHeT. HeMOXIIMBICTh BUKOHAHHS MPALliBHUKOM U~
CTaHIIHOT POOOTH Yy 3B’SA3KY 3 BIACYTHICTIO BifIIO-
BiJTHUX KOMYHIKAIili He MOXe PO3TIIAIATUCS K TI0-
pyIIeHHs Tpy10BO1 quciumtinu [11].

Bigmosigeo 10 4.9 cr. 602 K3nll VYkpainu,
MPAIiBHAUKY, KW BUKOHYE TUCTAHIIWHY pOOOTY,
rapaHTyeThCs MEPiof BUIBHOTO Yacy AJsl BiAIOYH-
HKy (miepiof BiIKJIIOUEHHS), i Yac SKOro MparliB-
HUK MOJXE IepepuBaTH Oyab-sKui iHpopmMariiiHo-
TEJCKOMYHIKaI[iHHUI 3B’ 130K 3 pOOOTOABIIEM, 1 1€
HE BBAXXAETHCA MOPYLICHHSM YMOB TPYJIOBOTO JO-
roBopy abo TpynoBoi apucuuiutiny. Ilepion BimbHO-
ro 4acy Uil BiINOYMHKY (TIepioj] BiIKIFOYCHHS)
BU3HAYAETHCS y TPYAOBOMY JOTOBOpPi MPO JHCTaH-
HiliHy poboTy. BaxnuBuM € Te, Mo B yMOBax BO-
€HHOTO CTaHy L€ MpaBO MpalliBHUKAa HE OOMeExXy-
€ThHCSI.

IcHyI0TH OCOGMMBOCTI 3ampoBapkeHHs i€l (o-
pMU opraHizamii mmpari ajis IeBHUX KaTeropiil mpa-
miBHUKIB. Hampukman, nepkaBHI CiykO00BII Ta
MIPAIiBHAKHN JIEP)KaBHUX OpTraHiB MOXYTh 3a pi-
MIEHHSAM KEPIBHHIITBA TIPAITIOBATH ITiJT Yac BOEHHO-
rO CTaHy JUCTaHIIMHO TUIBKK Ha TepUTOpii YKpai-
HU, [IPO IO 3a3HaueHo B moctanoBi Kabinety Mi-
HicTpiB Ykpainu «Jleski muTaHHS oprasizauii po-
00TH Aep:kaBHUX CIyXOOBLIB Ta MpaliBHUKIB Aep-
JKaBHUX OpPraHiB y Mepiof BOEHHOTO CTaHy» BiA
12.04.2022 Ne 440. PoGota nep>kaBHUX CITy:KOOB-
[iB Ta NpaLiBHUKIB JIEP>KaBHOTO OpraHy 3a MEKaMH
VYkpaiHu J0MyCKaeThCs JIMIIE y pasi CIy:KOOBOTroO
BiZpsI/PKEHHS, O(OPMIICHOTO B YCTaHOBJICHOMY I10-
panky [12]. Kpim Toro, nocranosa Kabinety MiHi-
cTpiB YKpainu «Jleski mutaHHs oprasizauii pobotu
MPaliBHUKIB Cy0’€KTiB TOCMOJAPIOBAHHS JIEPiKaB-
HOT'O CEKTOpY €KOHOMIKH Ha Tepioj] BOEHHOTO CTa-
Hy» Bing 26.04.2022 Ne 481 mepenbavae, 110 mpa-
IIBHUKH CYO’€KTIB TOCIOAAPIOBAHHS JCP)KaBHOIO
CEKTOPY €KOHOMIKH 32 PilIeHHSM BUKOHABYOTO Op-
rany abo KepiBHMKA Cy0’€KTa TOCIIOJapIOBaHHSI
MOXYTh TpAIfOBaTH JUCTAHIIMHO, aie Ha TepUTO-
pii Ykpainu [13]. ®opma «aucranniiHa poboTa» B
YMOBaxX BOEHHOTO CTaHy CTajlla THM PSTIBHHKOM,
KU MiITPUMaB OCHOBHI €KOHOMIYHI IOTYXHOCTI
JIep’KaBu B TIEPINi JHI MOBHOMACIITAOHOTO BTOPT-
HeHHA. Opnnak, Ha nymky Kabinety MiHicTpiB
VYkpainu, Taka Gopma poOoTH He 3a0e3leuye eKo-
HOMiuHe (DYHKIIIOHYBaHHS 0araTtboX IIiIIPHEMCTB,
0COOJIMBO B JIep)KaBHOMY CeKTOpi. TOMy OCHOBHH-
MH IPHYMHAMHU TTPUITMHEHHS AUCTAHIIIHHOT poOoTH
€ TIPOJIOBXKEeHHS (DYHKITIOHYBaHHS, IMiITPUMKA €KO-
HOMIKH KpaiHu Ta IMOBEpHEHHS YKpaiHLiB B YKpai-
Hy. Ananizytoun mnosnoxenHs lloctanoBu Ne 481,
MO’KHA 3pOOHTH BHCHOBOK, III0 OYEBU/IHO, BOHA HE
nepeadadae MOMJIMBOCTI TUCTaHUiMHOI poboOTH Y
BUNIAJIKAX, KOJIU MPALiBHUKH JEPKABHOTO CEKTOPY
nepeOyBaroTh 32 KOPAOHOM 0€3 BiApsKEHHSI.

HucranuiiiHa po6oTa B yMOBax BOEHHOTO CTaHy
Ma€ HHU3KY OCOOJIMBOCTEH Ta CKJIQ/IHOIIIB, SKi MOT-
peOyroTh amamnTanii Ta BupileHHs. JJo OCHOBHHX 3
HUX BIHOCSTH: O€3MEKy Ta 3aXUCT iH(hopMaIlii; op-
rafizamnito KOMyHiKalii; 30epexeHHs1 eeKTUBHOCTI
Ta MPOJYKTUBHOCTI; 3aKOHOJaBYl OOMEKEHHS Ta
PETyIIIOBaHHS, aaalTallil0 10 HOBHX yMOB; CIIiB-
npaiio Ta KoMaHgHy poOoty. Ha Hamy aymky,
MPOOJIEMOI0 JTUCTAHIIIHHOT JOpMHU OpraHizaiii npa-
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1 3anMiaeTbes 3actocyBanns digital-cepsicis, ski
0 3abe3medyBayii BHCOKAW PiBEHB 3aXUCTY KOPIIO-
paTuBHOI iHMOpMAaIIii.

10. 1O. IBuyk ciymHO BKa3ye Ha Te, MO0 HE3Ba-
JKarourd Ha HOPMATHBHE 3aKPIIUICHHS TUCTAHITIHHOL
POOOTH y TPYAOBOMY 3aKOHOJABCTBI, 3AIUILAIOTHCS
HEBPETYJIIbOBAHUMH JIESIKI acleKTH JUCTaHIIHHOT
npati, sKi TOTpeOyIOTh MONANBIIOr0 HOPMATHBHO-
r0O 3aKpilJIeHHs, 30KpeMa Npoueaypa nepeBeIeHHS
MPAIiBHUKIB 3 JUCTAHI[IHHOI pOOOTH Ha TPaJUIIIN-
Hy QopMy opranizamii npaii, a Tako>X eTHYHI 3aca-
JIU 3/1ICHEHHS [IU(QPOBOrO MOHITOPUHTY 33 JAUCTA-
HIIIWHUMU TTpaliiBHUKamH [5, c¢. 61-62].

VY nocraHosi BepxosHoro Cyay Bin 01 uepBHS
2023 poky y cmpai Ne 723/4239/21 3Bepranack
yBara Ha Te, 110 IOTPiIOHO PO3PI3HATH iICTOTHI yMO-
BU mpaui Ta opmu opranizauii nparmi. 3miHa opra-
Hizanii popmMu pobOTH 3 JUCTaHLIHHOI HA 3BUYAl-
HY HE 3MiHIO€ icTOTHOI yMOBHM mipani. CkacyBaHHs
poboToaaBieM Takoi (Gopmu oprasizailii poOoTH,
SIK JTUCTAHIIIHA, BCTAHOBJICHOI Ha MEBHUMU MEpioj
qacy, HE 3MiHIO€ ICTOTHHX YMOB Tpalli, TOMY IMpH
3MiHI (OpMH oOprasizamii mpami HOPMH YaCTUHU
tpetboi ctarti 32 K3nll Ykpainun He miansraroTsh
3actocyBanHIO [14]. OTxe, 3apoOBaKEHHS TUCTa-
HIIIHHOT POOOTH B yMOBaxX BOEHHOTO CTaHy HE €
3MIHOIO ICTOTHUX YMOB Ipaui. 3anpoBaKeHHS HO-
Boi (hopMum opraHizariii mpaiii € 3MiHOIO B OpraHi3a-
11ii BUPOOHUIITBA 1 TIpalli, KA MOXE 3YMOBHTH 3Mi-
Hy iICTOTHHX yYMOB TIpalli, OJIHIEIO 3 SAKUX € PEXKUM
poboTr. A TpalliBHUK TIOBiJIOMIISIETHCS Came PO
3MiHY ICTOTHHX yMOB Tipami. Jlo pedi, BiAIOBiIHO
7o 1. 10 IlocranoBu Ilnenymy Bepxosnoro Cyny
VYkpainu «IIpo nmpakTuKy po3risay cyaaMu TpyHo-
Bux cropi» Big 06.11.1992 Ne 9 mix 3minamu B op-
rafizamii BUpOOHUIITBA 1 Tpalli CIiJ pO3yMiTH pa-
IiOHAJI3aIliF0 POOOYUX MICIb, BBEICHHS HOBUX
¢dopmM opranizanii npaui, y TOMy 4UCIIi IepexiJ Ha
Opuraany ¢opmy opranizamii mpaii, i, HaBIaKH,
BIIPOB/KEHHSI TEPEIOBUX METOJIB, TEXHOJOTIH
tomo [15]. Takorwo HOBOW0 (hopMOIO oOpranizamii
npami MOXKHa BBa)KaTW OUCTaHILiMHY poboty. Xoua
B Haka3zax poOOTOJABIIB JOCUTh YAaCTO MOXHA 3Yy-
cTpiTH (pOpMyIIOBaHHSA HA KIITAIT «3MIHUTH YMO-
BU TIpalli: IEPEeBECTH ... Ha pOOOTY JUCTAHIIIHHO 32
MiCIleM TNpOXHBaHHS». B miTeparypi 1 mpakTwHili
JIOCUTh YacTO BXKUBAIOTHCS IOHATTS «3arallbHUH
PEXUM POOOTHY, «TUCTAHIIHAN PEKUM POOOTHY.

Bapto 3ayBaxutn, mo Bu3HaueHHs y K3mll
YKpaiHu THYYKOTO peXAMy poOOdOoro 4acy sik ¢o-
pMH opraHizamii mpari JoAano HeBH3HAYEHOCTI Y
3’siICyBaHHs TIPaBOBOi MPHUPOIN THMYACOBOI JHCTA-
HIIIHHOI poOOTH. AKE THYYKHH pexuM pododoro
4yacy € OJHHM i3 CIeIiabHUX PEeXHMiB poOOUOro
Jacy, 1o nepeadavyae neBHUM MOPSI0K PO3MOALTY i
BUKOPUCTaHHS poOOYOro 4acy B Mexax poOouoro
IHs (3MIHM), THXHSL, Micsl abo iHIIOro o6JIiKoBO-
TO Mepioay, a TaKoXX caMOperyJtoBaHHs MpaLiBHU-
KOM 4Yacy TO4YaTKy, 3aKiH4eHHS poOOTH Ta TpHUBa-
JIOCTi POOOYOro Yacy yrpoa0oBK poOOUYOro JTHs.

ko #xeTscs Mpo AUCTAHIIAHY pPOOOTY, IO
3alpOBAKYETHCS B YMOBaX BOEHHOTO CTaHy, TO, SIK
HaMu Bxe OyJI0 3’sCOBaHO, Taka poOoTa mependa-
Yae TUMYACOBE BUKOHAHHS TPYAOBOI (YHKIIT mpa-
I[IBHUKA, SKUM Mpaioe Ha IiJCTaBi 3BUYAMHOTO
TPYJOBOT'O JOTOBOPY, [103a CTAIllOHAPHUM POOOYNM
MiciieM. Y TakoMy BUIMAJKy Ha MpaliBHUKA MOIIH-
PIOIOThCSA TPaBWJIa BHYTPIIIHBOTO TPYJOBOTO PO3-
MOPSZIKY, BiH Mpamioe y Mexax po0Ooyoro dacy,
BCTAHOBJICHOTO IIMMHU TpaBuiamu [2, ¢. 125]. To6-
TO MPO BCTAHOBJICHHSI 1HILIOTO PEXUMY POOOTH, HiXK
BU3HAUEHHH MPaBUIAMU BHYTPILIHBOTO TPYAOBOTO
po3NopsAKY, He #aeThes. OTke, Mae Micle JIHIe
3MiHa Gopmu opraHi3arii nparii, OCKUTEKH, K HAMU
ke Oyio mocmimkeno [16, c. 110], k10490BOIO Bi-
JMIMIHHOFO PUCOI0 JIMCTAHIIIHHOI pOOOTH Bix Tpaau-
mitHoi opMu opraHizarii mpatii € Te, Mo podoue
MiCIle SIK TaKe 30BCiM HEe Ma€ 3Ha4YeHHsI, HATOMICTh
3HaueHHS Ma€ BUKOPHUCTaHHS iH(OpMAaIiifHO-
KOMYHIKAI[IHHAX TEXHOJOTIM Ta TeXHIYHA MOMIIH-
BiCTh 3B 513Ky 3 POOOTOIaBIIEM.

BuchHoBku. IlizcymMoByIouM BHILEBHKIIAACHE,
MOXKEMO KOHCTaTyBaTd, II0 B yMOBaX BOEHHOIO
CTaHy IWCTaHIiHA poOOTa SIK TUMYAcoBa Qopma
oprauizamii npami mMae cBOi OCOOJIMBOCTI, IO MPO-
SIBJISIFOTBCS 30KpeMa B IMOPSAKY Ta yMOBax I 3aCTO-
cyBaHHsi. ICHYIOTH OCOONHMBOCTI 3ampoBaIKEHHS
uiei popmu opranizawii npami Ui IEBHUX KaTero-
piit mpauiBHukiB. Hanpukian, nep>xaBHi ciyx00BLi
Ta MPaLiBHUKH JEp>KaBHUX OpPraHiB MOXYTb 3a pi-
LICHHSIM KEPIBHULITBA MPALIOBATH MiJ 4ac BOEHHO-
ro CTaHy JAWCTAaHLIHHO TiTBKH Ha TEpUTOPii YKpai-
HU. PoOoTa jepkaBHUX CITy>)KOOBIIIB Ta IMpaIliBHU-
KiB JIEpKaBHOTO OpraHy 3a MeXaMu YKpaiHH JIOIy-
CKa€EThCs JIMIIE Y Pa3i CIy’)KOOBOTO BiJIPSKEHHS,
0 OPMIICHOTO B YCTAHOBJIIEHOMY TIOPSIIIKY .

IOpuouunui éicnux 4 (73) 2024 157
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3anpoBaKEHHS TUCTAHITIHOI (OpMH OpTraHi-
3amii mpami B yMOBaX BOEHHOTO CTaHy € MPaBOM, a
He 000B’SI3KOM pOOOTOIABIIA, SKUH CaMOCTIIHO BH-
3HaYa€ HaWOLIBI BUTIHI YMOBHU 3IIACHEHHS HOTO
rocronapcbkoi maisutbHOCTI. [Ipn mpoMy BH3HaUaro-
Yl pO3yMHHUH OajaHC MiX iHTepecaMu poOOTOaB-
s Ta npaniBHUKa, BepxoBauii Cya BUXOOHUTH 3 TO-
ro, MmO TNpaBo PoOOOTOAABIS Ha 3aCTOCYBaHHS
00’€KTUBHHX Ta OOTPYHTOBAaHMX 3MiH B Oprasizamii
BUPOOHHWITBA 1 mMpami MINPUEMCTBA TEpeBa)Kae
Ha/Jl IPUBaTHUMH iHTEpECaMH MpaliBHUKA.
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REMOTE WORK AS A FORM OF LABOUR
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Purpose: to identify the features of remote work as a temporary form of labour organisation under
martial law. Research methods: documentary analysis and synthesis, cognitive and analytical methods, as
well as methods of systematisation and generalisation. Results: the features of remote work as a form of
labour organisation under martial law are determined. Discussion: the authors advocate a position that
application of the remote form of labour organisation under martial law is the right, not the obligation of the
employer, which independently determines the most favourable conditions for carrying out its business
activity. The employee could insist on application of such form of labour organisation for him or her if it is
possible depending on the performed work and if the employer has the appropriate resources and means for
this. In determining the reasonable balance between the interests of the employer and the employee, the
Supreme Court proceeds from the fact that the employer ’s right to apply objective and reasonable changes
in the organisation of production and labour of the enterprise prevails over the private interests of the
employee.

The remote work applied under martial law involves the temporary performance of the labour function of
the employee working under a regular employment agreement outside a stationary workplace. In this case,
the employee is a subject to the internal labour regulations and works within the working hours established
by these regulations.

Under martial law the remote work as a temporary form of labour organisation has its own peculiarities,
which are shown, in particular, in a procedure and the conditions of its application. There are peculiarities
of introducing this form of labour organisation for certain categories of the employees. For example, the
civil servants and the employees of state bodies could work remotely during martial law by decision of their
management only on the territory of Ukraine. The work of these persons outside Ukraine is allowed only in
the case of a business trip, which is formalised in accordance with the established procedure.

Key words: remote work; martial law; form of labour organisation; change in the organisation of
production and labour; the flexible working hours; the employee; the employer.
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[A®POBI IHHOBAIIII B CIMEMHOMY ITPABI YKPATHU: IPABOBUI
AHAJII3 ®YHKIIOHAJY IVIAT®OPMU JIIsI» TA I BIIUB
HA EBOJIIOIIIO IHCTUTYTY CIMEMHUX IIPABOBITHOCHUH

JepxaBHe HEKOMEPIIiiHE T ATPHEMCTBO
«/lepxxaBuuii yHiBepcuTeT «KHiBCHKUI aBialiifHAN 1HCTUTYT
npocnekT Jlrobomupa ['y3apa, 1, 03058, Kuis, Ykpaina
E-mails: alisa-d@ukr.net, oleksandra_herasymenko@ukr.net

Mema: scmanosumu eniué yugposizayii Ha po3eUMOK THCIMUMYmy CiMeuHUX nPasosioHOCUH 8 YKpaiti
wiiaxom 30iliCHeHHA aHanizy I[HHOBaYiti 3acmocyHKy «/[iay AK cyuacHozo iHcmpymeHmy yugposoi
mpancgopmayii 'y cgepi  Oepocasnux nocaye. Busmauumu nepesazu, GUKIUKU MA NEPCHEKMUBU
BUKOPUCTHAHHA MAKUX YUPDPOBUX MEXHON02il 0N CNPOWeHHs A 800CKOHANEHHS NPABOGIOHOCUH Y cepi
cimelinozo npaea. [ocnioumu HOpMAMuGHi 3acadu  6NPOBAONCEHHA MPAHCHOPMAYIUHUX Npoyecie
naamgopmu  «disy. Memoodu Oocnidyicenna: cuHmes, NOPIGHAILHO-NPABOBULL  MemOoO,
coyiono2ivHull. Memoo, eMnipuuHull. ma npocHocmudHullL memoou. Pesynomamu: oemanvruil 02150
@yukyionanonux moocausocmeii naameopmu «Ldisy y cghepi cimeiinozo npaea. Busnauenns nepesae
yughposizayii y cnpowjenHi npoyedyp ma HOKPAWeHHi 00CMYny 2epomMadsiH 00 HOCHye ) NOPIHAHI 3
mMpaouyiuHumMuy memooamu. Bemanoenenusn neobxionocmi w000 800CKOHANIEHHS CIMEUHO20 3AKOHOO0ABCMEA
ma HWUX HOPMAMUBHO-NPABOGUX akmié O Jjecimumizayii npoyecie yugposoi mparchopmayii.
0062060penna: 6niug iHHOBAYIUHUX YUPPOBUX NOCTYe HA CiMeline Npaso, 30Kpema Ha NpasosiOHOCUHU MIdiC
epomadsHamy ma 0epiHcasoio;

aHaniz i

nepegazu ma GUKIUKU, NOGSA3AMI 3 YNPOBAONCEHHAM YUPPOBUX
iHcmpymenmis y cpepi cimeliHux npagosiOHOCUH; NEPCNEeKMUBU BUKOPUCMAHHS HOGIMHIX MEXHOA02IU 01
noodanbuwoi Modeprizayii cimeliHo2o npasa.

Knrouoei cnosa: cimetine npaso, cimetini npasosionocunu; yugposizayis, niamegpopma «/isy; innosayii;
elleKmponHe 8pa0y8aHHs; 0epiHcasHi nocayeu, wnodb; «eManamkoy; yughposi cepsicu, ycunoeienis,; onixa
ma nikiyeanHs, npaeosa pedopma, yugposi OOKymeHmu.

IMocranoBka mpodiaeMu Ta il aKTYaJIbHICTh. 1uGpoBizallisl CyCHUILHOTO JKHTTSA, 30KpeMa B

CimeitHe TipaBo € OJHI€IO 13 HAWOLIBII QyHIaMEH-

TaJbHUX  Tally3edl  IpaBa, s[Ka  OXOIUIKOE
MPaBOBIIHOCHHU MIX TOJAPYXOKSAM, OaThbKamMu Ta
JNITBMH, a TakoX BH3HAYa€e IXHI TpaBa Ta
000B’si3ku. TpaauiiiiHO peanizaimis mnpaB y il
chepi Oyma 1OB’s3aHa 3

B3a€EMOJIIEI0 TPOMASH 13 JCP)KaBHUMHU OpPraHaMH,

0e3mocepeIHbO0

0 CYMPOBODKYBAIOCS 3HAYHMMH YaCOBUMH Ta

¢inancouMu  BuTpatamu.  IIpore  cTpiMKa

VYkpaiHi, CTBOPIOE HOBI BUKJIMKH Ta MOXKJIHUBOCTI
JUTS. pPO3BUTKY ciMelHoro npaBa. OJHUM i3 KIFOYO-
BUX IHCTPYMEHTIB ITUPPoBOI TpaHchopmariii crano
BIPOBKEHHST TuIaTGopMu «Jlist», sKa 03BOJISIE
rpoMajisTHaM 31CHIOBATH OLIBIIICTD
npouenyp ounaiH. Ilpore
BIIPOBA/DKCHHS LU(GPOBUX TEXHOIOTH y cdepy
CIMEHOTO TIpaBa CTUKAETHCS 3 HU3KOKO MPOOIIEM,

aJIMiHICTPAaTHBHUX

SIKI TIOTPEOYIOTh JETAIbHOTO AOCIIIKCHHS.
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KOHCTUTYLIMHE TA AJIMIHICTPATUBHE ITPABO

OCHOBHOIO MPOOJIEMOIO TaHOT TEMAaTHKH € FOpH-
IUYIHA afanTaris CIMEHHOTo IpaBa 10 IH(DPOBUX
cepBiciB, cimeiiHe mpaBo YKpaiHu Oa3zyeTbcs Ha
nonokeHHsAX CiMEHHOTO KOAEKCY YKpaiHW, SKuit
OyB po3poOienHnii y mepio, Kouu udpoBizamis e
He Oyna AoMiHyrunM TpeHaoM. ChOT0IHI BUHUKAE
HEOOXiZHICTh OHOBJICHHS HOPMAaTHBHO-TIPAaBOBOI
0a3u Uil JeriTUMi3alii eJIEKTPOHHUX MPOLEAYp Y
cdepi cimMeiHOro mpaBa, TaKUX SK EIEKTPOHHHI
JOKYMEHTOOOIT, €IeKTPOHHUN MiANUC Ta iX IOpH-
IuyHa cuia. BrnpoBamkeHHs uuppoBUX cepBiciB
MOBHHHO 3a0e3MeuyBaTH HE JIUILE 3pY4HICTb, aje i
BUCOKY SIKICTh pealtizallii mpaB rpoMaisa. Baximu-
BO, 00 mociyru yepes «/lito» BimoBinaan piBHIO
CTaHAApTiB, SIKi OyNlM NpHUTaMaHHI TPaAULiHHUM
MpOLeAYPaM, Ta YHUKAIN TIOMUJIOK a00 TEXHIYHHX
300iB, sIKi MOXXYTh BIUIMHYTH Ha IOPHUIWYHUI pe-
3yneTar. Po3rasaaioun nmepeBard 3pyqHOCTI Ha/laH-
HSl aJMIHICTPaTUBHHAX TOCIYr uepe3 HU(POBY
miatdopmy «is», mocrae muranHs Oe3neKu Ta 3a-
XHCTy TEpPCOHANbHUX JaHWX, OCKUIBKH CiMelHe
MpaBO YacTO Mae€ CIpaBy i3 YyTIMBUMH IEPCO-
HAIGHUMH JITaHUMH, TaKUMHU SIK iH(OpMalis mpo
JiTeH, NHLIFOOHI BIAHOCHHM 4M (piHAHCOBUH CTaH
cim’i. Tomy Bukopuctanus tmargopmu «is»
BUMarae BHCOKOTO PIiBHS 3aXUCTy LUX JaHHUX BiJ
MOXXJIUBUX KiOepaTak abo HEmpaBOMIpHOTO BHKO-
pHCTaHHSL.

AHani3z pocaigkenp i myOJikaniii 3 mpo0Jie-
mu. JlocmimkeHass mpobreMaTHKH udpoBizamii
JepKaBHUX TIOCTYT, 30KpemMa y cdepi cimeitHoro
npaBa, akTHBHO PO3BUBAETHCS B YKpaiHi Ta 3a KOp-
TOHOM. BripoBa/pkeHHS TakMX iHHOBALil BUKIIUKA€E
iHTepec K cepell BITUYM3HSIHUX HAYKOBIIB, TaK i B
KoJi MDbKHapogHux BueHHX. Cepen yKpaiHCBKHX
BUEHHX, SIKi BHCBITIIOBAJIN JaHy NpOOIEMAaTHKY B
cBoix mpawsx, — H.I. Tumuenko, O.B. Ilerpenxo,
I'B. Pamuenko, O.A.SIBop, CA. doporenko, T.O.Mysuika,
Cbh.bymerra, LB. Ceprienxo, O.M. 3amopoxxHui,
LE. PeByupka. Mixuapoanuii nocsia nudposizamii
aHamisyeThcs B JociimkenHsx L. Lodge Ta
S. Kalinina, siki MOpiBHIOIOTH NPAKTHKU €BPOIICH-
CBKUX KpaiH y cdepi nudposizawii ciMeiHuX moc-
nyr. BoHn HaronomrytoTb, 10 Taki CepBiCH MOKpa-
HIYIOTh JOCTYI JIO0 TpaB, ajie¢ BUMAraroTh BUCOKOTO
piBHS IPaBOBOTO perysoBanHs [14].

Mera: BCTaHOBUTH BILIUB I poBizailii Ha po3-
BUTOK 1HCTHTYTYy CIMEHHHMX TIPaBOBIJTHOCHH B

YkpaiHi, 3MIACHUBIIN aHAaJi3 iHHOBaIi 3aCTOCYH-
Ky «Jlis» SK cy4acHOTO iHCTpYMEHTy Iu(poBOi
Tparcdopmamii y cdepi aepxaBHUX TocTyr. Bu-
3HAYUTHU TIEPEBaru, BUKINKU Ta MEPCICKTHBU BH-
KOPUCTaHHS TakuX MH(QPOBUX TEXHONOTIH IIs
CHPOIICHHSA Ta BJOCKOHAJICHHS TMPAaBOBIAHOCHH Y
ctepi cimeliHoro mpasa. JlociaiuTH HOPMAaTHBHI
3acagu BIIPOBAJKEHHS TpaHchopManiiHIX
nporeciB miaThopmu «is».

Bukiaax ocHOBHOTO MaTepiagy HOCTiIKeHHS.
CyuacHuit eTall  PO3BUTKY  YKpaiHCHKOTO
CYCIIIBCTBA XapaKTEpU3YETbCA CTPIMKUM YIPO-
Ba/DKEHHAM HHU(POBUX TEXHOJIOTiH y Bci chepu
JKUTTETISIBHOCT], BKIIIOYHO i3 IMPABOBOI CHCTE-
Moto. [ludpori iHHOBaLIi MOYMHAIOTH JAMKTYBAaTH
CBOI yMOBH, J0 SKHX HEOOXiJHO aJanTyBaTH
NpaBoBi 1HCTUTYTH, B TOMY WYHCIi I1HCTUTYTH
IUBIJIBHOTO Ta CIMEWHOrO TpaBa, OCKIJIBKU OJIHUM
13 HaWOIMpII BU3HAYHHUX NPUKIANiB LIUPPOBOI
TpaHchopmanii B YKpaiHi € mosBa miuarGopmu
«Jis», sika crana iHCTPYMEHTOM YIPOBAIKEHHS
IHHOBaIi# 3
[udposizariis He JHIIE CIPOLLYE JOCTYI TPOMAISTH
JI0 aJMIHICTPaTUBHUX TOCIYT, ajie W BIUIMBAE Ha
3MICT TpPaBOBUX BIJIHOCHH, (OPMYIOYH HOBI
MiXOAN IO peattizailii mpaB y pi3HUX Taly3sxX Ipa-
Ba, 30KpeMa y cimeitnomy [9, c. 156-158].

Cimeiine mpaBo, Oyayud onHi€ro 3 ¢yHAaMeH-
TaJBHUX Taly3ed TIpaBa, OXOIUIOE MIMPOKHI
CIIEKTP MPABOBIIHOCHH, IO MAlOTh Oe3mocepeHe
3HAUEHHS U1l KOXKHOTO TpoMajsHHHA. B ymoBax
nudposizamii mi BiHOCUHU HAOyBarOTh HOBOTO
¢dopMmarty: Bin peecTparlil NUIFOO0Y YW HApPOJKEHHS
JUTUHU J0 BPETYJIIOBaHHS MUTaHb PO3IyYEeHHs 200
omiku Han niteMu. [lmardopma «Jlis» crama Bax-
JMBUM THCTPYMEHTOM, SAKAN JI03BOJISIE
peari3oByBaTy 1 MpaBa 3a JOIMOMOIO CyYacHUX
TEXHOJIOTIH, CHpOLIYIOYM MpPOLECH, PoOIsSYM iX
MPO30PUMH Ta JOCTYITHUMH.

Ll craTTs mpUCBsUEHA aHAJi3y BIUIUBY LUQPO-
BUX IHHOBallili Ha PO3BUTOK CIMEHHOro IpaBa B
VYkpaiHi yepe3 npu3My BIPOBAIKEHHS IIaTGHOPMH
«is» Ta 37miliCHEHHS aHaNi3y HaJaHHS MOCIYT
rpomMajsHaM, iX BiJNOBIAHOCTI JO HOPM UYHMHHOTO
CIMEHOTO 3aKOHOJIABCTBA. Y Bara NpUIIIISIEThCS SIK

HaJaHHS  JIEpKABHUX  TOCHYT.

nepeBaram MU(PPOBUX TEXHOJIOTIH y 3a0e3MeucHHI
CIMEHHHUX MPaBOBIAHOCHH, TaK 1 BUKJIMKAM, SKi I10-
CTalOTh IEpe]] MPaBOBOK CHCTEMOIO B YMOBAX Iie-
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pexony a0 unuppoBoro BpsayBaHHi. Haykose
JOCHI/DKEHHSI AaHUX IPOLECIB MA€ Ba)JIUBE 3HA-
YeHHS U1 PO3poOKH  e(eKTHUBHOI  cTpaTerii
nrdpoBoi MomepHizalii ciMeHOTO TpaBa.

[Mnarpopma «liss» BuCTymae SK CydacHHHA
iHCTpyMeHT 1u(ppoBoi TpaHchopmallii B HaJaHHI
Jep>KaBHUX TIOCIYT, 30KpeMa y cdepi ciMeirHOoro
npasa. Ii (yHKIIOHA] OXOIIIOE MIMPOKMH CHEKTP
nocayr. Huwkye y crtarTi mpeicTaBieHUil neTalb-
HUM OIS KITIOYOBUX MOKIMBOCTEH miatdopMu B
JaHii ramysi.

VY BepecHi 2024 poky Ypsia npuiiHSIB MOCTaHO-
By, SIKa JIO3BOJISIE YKPATHISIM y MeEXax eKCIepH-
MEHTAJIBHOTO MPOEKTY OAPYKYBATHCS B 3aCTOCYH-
Ky «[is». Panime yepe3 HEMOXIIMBICTh MOOAYNTH-
Csl HAXHMBO 0arato Hape4YeHUX BiJKIAJaIH y3aKo-
HEHHS CTOCYHKiB, TOMY OYJIO 3aIJTaHOBaHO IPOIEC
JiepKaBHOI peecTpallii nuIo0y MOBHICTIO MepeBec-
TH B eleKTpoHHY (opMy. OcoOIMBO aKTyalbHE O
PYKCHHS OHJIaliH /151 BIICHKOBHX Ta Tap, sIKi 4epes
BiliHy nepeOyBaroTh Ha BifcTaHi. MOXIHBICTh TO-
JaHHs 3asJBKM Ha PEECTPALil0 NUTFOOY B OHJIANH
pexxumi 3 BHOOpOM JaTH Ta dYacy MpPOBEACHHS
nepemoHii 0e3 BimBimyBanHs Bimginy JPALIC e
€IMHOI0 MOJIMBICTIO peecTpallii numoly s Ta-
KHX Tap, JJIs iHIIUX JKe Ie IHHOBaIliifHa allbTepHa-
THBa TPAIWIIHHIA Tponenypi YKIAIaHHA ILTIO-
Oy [13; 14].

BrpoBajkeHHs  OHJIAWH-IOCIYTH — peecTpamii
UTI00Y TaKOXK € BAKJIMBUM KPOKOM Y MOJIEpHi3allii
ciMelHOro mpaBa, ajke BOHO JEMOHCTPY€E ajariTa-
I[if0 TIPaBOBOi CHUCTEMH JI0 BHKIMKIB IUPPOBOI
enoxu. Taka TpaHcdopmarist moTpedye aHAIIZY K
NPaKTUYHUX IIEepeBar HOBOBBEICHHS, TaK 1 HOro
BiJIMTOBITHOCTI YUHHOMY 3aKOHO/IaBCTBY YKpaiHu. 3
OISy Ha AaKTUBHICTb BIPOBAPKEHHS JaHUX
MPOILIECIB BUKOPUCTAHHA LU(PPOBUX IHCTPYMEHTIB
Cpollye caMy MpoLeaypy, HpoTe BOJHOYAC
BUKIIMKA€ JUCKYCii MO0 MPaBOBOi HAIIHHOCTI i
crarycy Takoi peectpauii. Posrisatoun npaBoBuit
cTaryc HuTo0y, YKIaJeHOrO OHJIAaiH, CYyTHICTb Ta
HOro ropuaAMYHE 3HAYCHHS, HUII00, KU yKiIaje-
HUI Yepe3 eNeKTPOHHHUH 3acTocyHOK «[lis», mae
Taky K IOpUAMYHY CHJy, SK 1 IUI00,
3apeecTpoBaHuii TpaamiiiiHo B opranax JIPAIIC.
UuHHEe 3aKOHOJIaBCTBO YKpaiHW BHU3HAE JIaHUM
¢dopmar depe3 HasiBHICTH HUGPPOBOI ineHTHDIKAIIT
Ta EJNeKTPOHHOIO TiJIKCy, SKi 3a0e3MevyroTh

BIpOTiAHICT Ta MPaBOMIPHICTH 3TOIH TOIPYKIKS.
3aKOHOJABUOID  OCHOBOIO  JJISI  EJIEKTPOHHOI
peectpamii nurto0y BucTymnae 3akon Ykpaiau «I[Ipo
EJIeKTPOHHY iIEHTU(IKAIII0 Ta eNeKTPOHH] ITOBipUi
nocnyri» [22], skuit nepenbadae OPUINYHY CHITY
EIEKTPOHHUX JOKYMEHTIB 1 peecTpamii, Mo
JO3BOJIIE  TPUPIBHIOBATH €JIEeKTPOHHI Ta
TpaauiiHi hopmu 1umro6HOTO coro3y [3; 4]. Boxa-
HOYac ciMelHe 3aKOHOAABCTBO YaCTKOBO CyIep-
€UNTh BIAMOBIZHOCTI peecTpamii HUTIO0Y OHMANH.
Sk npukian MoxxHa HaBecTH crarTio 34 CimeitHoro
KOJCKCY YKpaiHM WIOAO0 peecTpamii nuiody B
MPUCYTHOCTI HAapedeHOi Ta HapedeHoro. 3TiAHO 3
HEI0 TIPUCYTHICTh HAPEUEHOTO Ta Hape4yeHOi B MO-
MEHT peecTpaii IXHbOro nutody € 000B’I3KOBOIO,
0 HE MAa€ BIAMOBITHOCTI 3 PEECTPALEI0 MUTIO0Y
mqucTaniiino [8, ¢. 388; 9 c. 158].

Po3zmyuenns uepe3 miaardopmy «is» - cyuac-
HU, IIBUIKWH 1 3py4HUit crioci® po3ipBaHHS LIIO-
Oy Ui TOAPYXOKS, SIKE MaE€ B3a€EMHY 3rOJy Ta
BIJICYTHICTh YCKIAaIHIOIOYMX 00cTaBuH. Pazom i3
TUM, BOHAa BHMMAara€e TOAANBIIOTO BIOCKOHAICHHS
JUIS  PO3LIMPEHHS JOCTYHMHOCTI Ta BpaxyBaHHS
OUIBLI CKJIAJHUX KUTTEBUX OOCTAaBUH, OCKLIBKHU
¢dakTuHO pozipBaru U0 depe3 «Jliro» Moxke
TIBKHM HOAPYXOKS, SKE PO3JIyYa€ThCS 332 B3aEMHOIO
3TOJI010, HE Ma€ HETOBHOITHIX JiTeH (010JIOTTUHIX
YH YCHHOBJICHHX), CIIPHHUX MUTAaHb IIOJIO iX BHUXO-
BaHHs Ta BU3HAYEHHs MICLSl MPOXXKHUBaHHS. Takox
000B’SI3KOBOI0  YMOBOKO € BIJICYTHICTh MaiHOBUX
YW {HIIMX CHIpHUX NHTaHb. B iHIIOMY BUNAIKY
NOJPYKHI CIIOpPH BUPILIYIOTHCSI B CYAOBOMY IIO-
PAAKY Ta pO3ipBaHHS NLTIOO0Y 3MiMCHIOETHCS JIHIIE
Ha  TijcraBi  pilleHHS CyQy Tpo  Take
posipBanHus [17].

Ille ogHMM i3 sICKpaBUX Ta HANUOUIBII BIAINX
IU(PPOBUX HOBOBBEICHD € KOMIUIEKCHA E€IEKTPOHHA
nociayra «eMainsiTko», siKa cTaja 1HHOBaLliHHUM
pillleHHsAM i1 0aThKiB HOBOHApPO/KEHUX JITEH.
IIpoext «eMainsaTko» Oyno 3ampoBamkeHo MiHic-
TepcTBOM tocThlii YKpainu y moromy 2019 poky, a
3amymeHo MiHicTepcTBoM u$poBoi TpaHcopma-
uii VYkpaimm Bxke B ciuyni 2020 poky. Bin
nepeadayae, mo 0aTbKW HOBOHAPOIDKEHOI AMTHHH
MOXYTh OTPUMATH 1O 9-TH JEpKaBHHX IOCIYT,
MOB’SI3aHUX 13 HAPOKCHHSIM [UTHHH 3a OJHIEIO
3asB8010. BiamoinHo 3 2020 poky Taky 3asBy MOX-
HaIoJaTH OHJIAWH depe3 moptan «Jlis». Bmposan-
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JKEHHS «eMansarko» mo3Bojsie odopmMuta g0 9
JiepKaBHUX MOCIYT 33 OJHIEI0 €IEKTPOHHOIO 3as-
BOIO, & CaMe:

1) peecrparis HapomkeHus auTuHA. CepBic 10-
3BOJII€ TNOJATH €JIEKTPOHHY 3asiBKY Ha AEp)KaBHY
peecTparliirto HapOKEHHS JIWTHHHU, IO BiJAIMOBiIae
nonoxenHsM  CimeiiHOro  KoJekcy  YKpaiHu
(ct. 144, srigHo sikoi O6aThbKu 3000B’s3aHi HEBiI-
KJIaJHO, ajie He Mi3HiIle OQHOr0 MIiCsIld Bif JHS Ha-
POIUKEHHSI TUTHHH, 3apeecTpyBaTH HAaPOIKEHHS
JUTHHY B OpraHi JIepKaBHOI peecTparii akTiB HUBi-
JBHOTO CTaHy). MOXKIUBICTh MOJATH 3asBY OHJIANH
CIIpOIIYE MPOLEAYPY, U0 CIPHSIE MPUIIBUALICHHIO
BUKOHAHHS 1aHol HOpMH. CTBOPEHHS €JEeKTPOHHOT
3asBM Ta IHTErpalis 3 JEpKaBHUM PEECTPOM
JPAIIC 3a0e3neuyroTh CHPOIICHUN TOPSA0K IO-
naHHs 3as8B [2];

2) peecTpallisi Miclsi TPOKUBAaHHS IUTHHU. B
JAaHOMY PO3IiTi 3acTOCYHKY «Jlis» 3a3HavaeThCs,
0 HOBOHApPO/KEHAa JWTHHA T[OBHHHA OyTH
3apeecTpoBaHa 3a MICIIEM MPOXKUBAHHS MPOTITOM
3-X MicAliB 3 AHS JEpXaBHOI peecTpallii Hapoj-
eHHs. MiclieM NpOXKMBaHHS JUTHHU 1O 14 poOKiB
NMoBHHHE OyTH Micle NpoKUBaHHs ii OaTbKiB (abo
oaHOTO 3 HUX) [21];

3) NPUCBOEHHS AUTHHI ieHTH(IKAIHHOTO HO-
mepa (PHOKIIII). InTerpamis i3 cuCTEMOIO
JepxaBHOI MOAATKOBOI Clyx0Ou 3a0e3redye aBTo-
MaTH4YHE OTpPUMaHHSI HOMepa 4Yepe3 3asBKy
«eManarkoy;

4) mpu3HAYCHHS JOMOMOTH MPH HApPOPKECHHI
autuHA. OGOpMIICHHS AOIIOMOTH NPU HAPOIKEHHI
yepe3 «eMansaTko» BiINOBiAa€e MOPSAKY, BCTAHOB-
neHoMy 3akoHOM Ykpainu «lIpo nepxaBHy nomo-
MOTyY CiM’sIM 3 JiTbMU», 3aTBepkeHoMy IlocTano-
Boro KabGinery MinicTpiB Ykpainu Big 27 rpyass
2001 p. Ne 1751 ta CyTTEBO CHPOIILY€E MPOIEIYPY 3
oopmieHHs TaKoi JIOTIOMOTH OaTbKam
HOBOHapo pkeHol qutunu [20; 21];

5) mpu3HaueHHs JIONOMOTH HAa JUTHHY JUIS
OararoniTHuX ciMeil BigmoBimHo 10 IlocranoBm
Kabinery MinictpiB VYkpaiun Big 13 Oepesns
2019 p. Ne 250 «IIpo 3arBepmrenns [lopsiaky Bum-
JaTh JOTMOMOTH Ha JiTeH, sSKi BUXOBYIOTBCS Yy
0araTomiTHHX CIM’SIX»;
iHpopMmallii Tpo JUTHHY JIO
Peectpy martieHTiB (IPUKPITUICHHS 10 JIIKApPsi);

6) BHECEHHS

7) BHECCHHSI IUTHHH 0 CIEKTPOHHOTO PEECTPY
CTpaxyBaJbHUKIB;

8) Bumaua OaraTOMITHEM CiM’SIM IIOCBiTYEHHS
OaTpKiB OaraTofiTHOI ciM’i. BapTo 3ayBaxkuth, mo
B XOJIi PO3POOKH MPOEKTY «eEMaNATKO» JTOCTaTHbO
yBaru OyJ0 TPUIIJICHO MUTAHHSM 0araToITHHX
ciMelt;

9) BHECEHHsST  BIIOMOCTEH MpPO JAUTHHY [0
Peectpy BuOopmiB. Ilpu peectparii HapomKeHHS
JUTHHU 4Yepe3 cepBic «eMamnsaTKo», KUK € 4acTu-
HOto «/lii», BIiTOMOCTi aBTOMaTHYHO NEpenaroThCs
o Peectpy BuOopiiiB. JlaHi HaIXOJsATh 3 PEECTPIB
aktiB nuBineHOTO crany (APALIC). IlpaBunbHIiCTD
iHpopMaLii MATBEPAKYETbCS 3assBHUKOM (0aTHKO
a00 MaTH) IMiJ Yac 3armoBHCHHsS 3asBH. [loTim
BiZJOMOCTI MIPO JUTHUHY IEPEBIPSIFOTHCS Yepe3 CUC-
TeMy Jep>KaBHUX PEECTPiB, 1100 3a0€3NeUUTH iXHIO
TOYHICTh Ta YyHiKampHicTh. [licms mepeBipku
BiJIOMOCTI PO JTUTHHY aBTOMATHYHO JIOJAIOTHCS JI0
Peectpy BubOp1iB, ane 1i JaHi HE aKTHBYIOTHCS 10
JOCSATHEHHS JTUTHHOIO BiKy 18 pokiB (10 HaOyTTS
mpasa rojocy) [16].

Posrasimatoun mpaBoBHWiA cTaTyCc, CYTHICTH Ta
IOPUJIUYHE  3HAYCHHS  EJIEKTPOHHOI  MOCIYTH
«eMayATKO», 4YMHHE 3aKOHOJABCTBO  YKpaiHU
BU3HAE JaHUH (hopMaT yepe3 HasABHICTh IUPPOBOL
ineHTH(diKarii Ta emekrpoHHoro miammcy. [lomaro-
YM 3asBU 4Yepe3 mopran abo 3acTocyHOK «Jlis»,
0aThbKM 3allOBHIOIOTH €JIEKTPOHHY ¢GopMy Ta
MiANUCYIOTH i €IeKTPOHHUM IiIICOM, sKi 3a0e3-
MEYYIOTh BIPOTiTHICTH Ta MPABOMIPHICTh HaJaHOI
NOCIYTd. 3aKOHOJABYOK OCHOBOIO TYT BUCTYHA€E
3akoH Ykpainu «lIpo enexTponHy imeHTH(iKaLio
Ta ENEKTPOHHI JOBipui mociyrm» [5],  sKwid
nependavyae  IOPUANYHY  CHIIy  €JIEKTPOHHHUX
JMIOKYMEHTIB 1  peecTpamiii, 1m0  JIO3BOJIAIE
NPUPIBHIOBATH €JEKTPOHHI Ta TpaguUiiHI MeTOAH
HaganHa nociyr. Takox gie [locranosa KabGinery
MinictpiB Ykpainu Big 11 cepnust 2023 p. Ne 853

«Jesxi UTaHHS Ha/IaHHS KOMITJIEKCHOT
eJIeKTpOHHOT myOuiyHol mociyru «eManstko» [1,
c. 57;7; 16].

TOpPKHYBIINCH TEMH AUTHHU XOUYETHCS 3a3HAYU-
TH 1 mpo Te, mo Ha mopTaii «Jliss» 3amparioBana
HOBa IMOCIyra — YCHHOBJICHHS: PEECTpallis KaH]u-
natoM. Tenep ykpaiHili, sIKi XO4yTh YCUHOBUTH U~
THHY, MOXYTh TIOJaTH 3asBy OHIalWH. Panimie
MOTEeHIHHI OaThkK 0Oe3pe3ysbTaTHO Oiraam 1o
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kabiHeTax — mporec OyB HE HAATO MPO30PHUM, OI0-
POKpaTUYHHUM Ta MIT TpUBATH pokaMu. HeoOximHuit
MakeT AOKYMEHTIB Uil oOpMIICHHS OaThKiBCTBa
30upany TakoX TyXe TOBro, 4epe3 IO B OCTaHHI
JIBA POKH KUTBKICTh YCHHOBJICHHX AiTel B YKpaiHi
CYTT€BO 3HM3WIAcs. Pazom 3 THM mijg yac BiitHu Oa-
raTo JiTeH ONMMHUINCS 0€3 POJUHM, a CKIIAJHOIII B
YCHHOBJICHHI 3anmummincs. [{udposizamist mpoie-
IypHU YCUHOBJICHHSI pUOUpae OiMbIIICTh HUX MPO-
OneM Ta 3HaYHO CTIPOIIYE NIIAX A0 OaTbKiBCTBa. SK
3a3Ha4al0Th Ha caMmMoMy mHopranm: <«3apa3 MH
MPAIFEMO HaJl ITUPPOBi3aIlier0 chepru YCUHOBIICH-
H1 B Ykpaini. [lepmmii eram — 3asBy Tpo
KOHCYJIBTAIlF0 II0J0 yCHHOBJIEHHA B Jlii — Mu
ycmimHo mnpodnmu. Temep poOMMO HACTYIMHHIMA
KPOK — IM(POBI3YyBAIM PEECTPAIIII0 KaHIHIATOM.
Panime ms mocimyra Oyna JOCTYNMHOIO TUIBKH OQ-
naiH. YKpaiHimi, SKi XOYyTh YCHHOBHUTH JAWUTHHY,
MOBUHHI  Oynu  30WpaT 0araTo  mamnepoBUX
JOKYMEHTIB Ta cToaTu B ueprax. ¥ Jlii mio mociyry
MOXKHa OyZe OTpHMaTH MpOCTO Ta 3pydHO, Oe3
3aiiBoi Oropokpatii», — 3a3HaunB Muxaiino dexno-
poB, Binenpem’ep-minictp — Minictp 1mdpoBoi
TpaHcopmaii YKpaiHm».

[Nonanns 3asBu TpuBae He Oinbiie 30 XBUINH, a
cama mociyra OesorutatHa. [I’aTe poboumx IHIB
cryx0a y cmpaBax JiTedl mepeBipsThME 3asBY.
[Ticns cxBajeHHS 3asiBU CITIBPOOITHUK CITyOu 00-
CTEXHTD JKUTJIO, 100 3pO3yMiTH, YA MOKHA B HBO-
My OKWUTH JuTHHI. Skmo Bce jgobOpe, TO
MOTEHIIHHUX 0aThKiB, SIKi XOUyTh BCHHOBUTH JIH-
TUHY, HamnpaBIATh HA HABYaHHI 3 METOI0
MOaJIbIIOT peecTpartii kanauaatamu [19].

[lle ogHMM BaXJIUBUM €JIEMEHTOM IHM(POBOL
Tpa"cdopmarii y cepi ciMeHOTro mpaBa cTana pe-
€CTpaIllisi OMKYHCTBAa 4M TIKJIyBaHHS 4Yepe3 3acTo-
cyHok «[lis» [10]. HeranpHy HOKPOKOBY iHCTpPYK-
Lil0 JaHol MpoLeAypH PO3MILICHO Ha CaWTi mop-
Taly Ta pa3oM 3 HEIO BUKJIQJIEHO TaKy >k OKPOKOBY
IHCTPYKULIIO Li€i X NpoueaypH, ajie B oduaiiH ¢pop-
MarTi, 3 40T0 MOKEMO AIHTH BUCHOBKY, IO MOKH L0
NeBHa YacTHHA T'POMAJSH BiJjla€ mepeBary Tpaju-
UilHIA mponenypi peectpauii OMiKyHCTBA 4YM K-
nyBanHs [18].

BucnoBku. Omxe, mudposizaiis B ciMmeiHOMY
MpaBi BIIKPHUBA€E YHCICHHI MEPCHEKTHBHU, SKi MO-
KYTh 3HAYHO CIPOCTUTH Ta MOKPAIIUTH TPOIECH,
IOB’sA3aHl 3 CIMEWHHUMH BIJHOCHHAMH: OHJIANH-

peecTparis NUTI00IB Ta MPUIUHEHHS IILTI00Y; eNeK-
TPOHHI PEECTPH aKTiB LMBIIHHOTO CTaHy, IO MOJIE-
TIIyE OTPUMaHHS HEOOXIAHWX TOKYMEHTIB; aBTO-
MaTH3aIlisl Toadi MO30BY A0 CYyy; aBTOMAaTH3AIlis
IOCIyI aJBOKaTa Ta MeliaTopa Ta MOXJIUBICTBH
MPOBEEHHS CYJOBUX 3acCilaHb 3 CIMEHHHX MHUTaHb
y BipTyanbHOMY pexxkuMi. Taki mepcnekTuBu nug-
poBi3allii B ciMeiiHOMY MpaBi CIIPUSIOTH IiIBUIICH-
HIO €(EeKTHBHOCTI, TOCTYITHOCTI Ta 3pY4YHOCTi Ha-
JIaHHS MPaBOBUX TOCIYT, ajie MOTPeOyI0Th BIOCKO-
HOBallil Cy4acHMX TpoLECiB HUPpOBOi TpaHCcHOp-
Martii. Posrnsanysumm repeBaru HaJaHHs
aJIMiHICTPAaTHBHUX MOCTYT 4epe3 HU(pOBY IIaT-
¢dopmy «lis», HocTaTHHO yaru Ciif NPUIITHTH TTH-
TaHIO OE3MEeKH Ta 3aXUCTy MEPCOHAIBHUX JaHHX.
OcCKiNbKH ciMEifHE MPaBo YacTo Mae CIpaBy i3 4yT-
JUBUMH TEPCOHATLHUMHU JIaHUMH, TaKUMH SIK
iHpopmaniss mpo AiTed, NUTFOOHI BiAHOCHHU YH
¢iHaHCOBHI cTaH CiM’i, BUKOPUCTAHHS TUIATPOPMU
«[is1» BUMarae BUCOKOTO PiBHS 3aXUCTY IMX JaHUX
BiJl MOKJIMBUX KiOeparak abo HEmpaBOMipHOTO BU-
KOPHCTaHHSI.
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Problem statement and its relevance. Nowa-
days the personal non-proprietary labour rights are
an important aspect of labour law as just such rights
contribute to the development of the fair labour re-
lations and strike a balance between the interests of
the employers and the employees. Researching the
concept and the peculiarities of the personal non-
proprietary labour rights will allow to understand
better the mechanisms of their protection and their
role in ensuring the human rights in labour rela-
tions.

Studying this theme also covers a need for a
deep understanding and a clear definition of the
classification of the personal non-proprietary labour

rights, since these rights occupy an important place
in the labour law system and are directly related to
ensuring the dignity and freedom of the employee
in the modern process of globalisation and devel-
opment of the new forms of labour.

Analysis of recent research and publications.
This problem has been already researched by the
following scientists: O.Dzera, V.Luts, O.Pidiprygora,
R.Stefanchuk,  Ya. Shevchenko, S. Vyshnovetska,
I. Lagutinova, G. Chanysheva, R. Chanyshev and
others.

Presentation of the main material of the re-
search. An institute of the personal non-proprietary
rights has been a subject matter of scholarly interest

IOpuouunui éicnux 4 (73) 2024 169



KOHCTUTYLIMHE TA AJIMIHICTPATUBHE ITPABO

for many decades. However, the impacts of modern
globalization and digitalization have substantially
altered the nature of these rights, necessitating the
new research and updates to the legal norms that
govern the personal non-proprietary relations, as
well as the legal protection and security of their
participants [1].

The personal non-proprietary rights were sepa-
rated from the fundamental human rights [2]. A
significant step in the development of this institu-
tion in Ukraine was the adoption of the Constitution
of Ukraine [3], which, in Article 3, consolidates a
completely new fundamental principle prioritizing
the human and his/her internal (spiritual) goods
over other social values. In line with this provision,
Section 2 of the Constitution of Ukraine outlines a
list of the fundamental human and civil rights and
freedoms, which is arguably the most extensive
compilation of the basic rights and freedoms in Eu-
rope. Incorporating the key elements of the Univer-
sal Declaration of Human Rights [4], the Interna-
tional Covenant on Civil and Political Rights [5],
the International Covenant on Economic, Social
and Cultural Rights [6] and other international hu-
man rights instruments, the Constitution of Ukraine
has created its own catalogue of the fundamental
and inviolable rights, ensuring the effective legal
guarantees for their exercise and protection. Fur-
thermore, the Civil Code of Ukraine [7] offers the
most detailed branch development of these consti-
tutional provisions [8].

For a long time, the legal community has viewed
the personal non-proprietary relations as a subject
matter of regulation within the civil law branch, re-
gardless of whether they pertain to civil or labour
legal relations. According to the generalized defini-
tion of modern civil law, the personal non-
proprietary right is the subjective right arising from
non-material goods or the results of intellectual ac-
tivity that could not be monetarily valued. It is
closely connected to the personality of a human en-
titled to it, aims at expressing and developing
his/her individuality, and has specific grounds for
its arising and termination [2].

Scholars frequently discuss the peculiarities of
the personal non-proprietary relations in which the-
se rights are exercised, in particular: 1) a personal
nature; 2) they arise in relation to a specific object —

a non-material good with a distinct personal charac-
ter; 3) non-proprietary character without economic
content and they are directly connected with propri-
etary relations; 4)an inability to be accurately
monetarily valued, and their exercise could not be
accompanied by proprietary equivalents from oth-
ers. R. Stefanchuk proposed a broader perspective
on the features of the personal non-proprietary
rights, identifying the following ones: 1) a personal
nature; 2) non-proprietary character; 3) an object of
these rights is personal non-proprietary or other
non-material good; 4) they focus on fulfilling the
physical (biological), spiritual, moral, cultural or
social needs [1].

Due to the gradual development of the human’s
personality and self-esteem, ensuring the personal
non-proprietary labor rights during the human’s
work activity is becoming increasingly impor-
tant [9].

A concept of the personal non-proprietary rights
of the employees has neither its own consolidation
in national legislation (in particular, nowadays Ar-
ticle 2 of the effective Labour Code of Ukraine [10]
does not properly defines these rights), nor the
completed doctrinal developments in this field [2].

For the first time in Ukraine, a problem of the
personal non-proprietary labour rights as a legal
category was the focus of research by such well-
known labour scholars as: S.Vyshnovetska,
I. Lagutina, G. Chanysheva, R. Chanyshev and oth-
ers.

Thus, I. Lagutinova believes that the personal
non-proprietary labour rights arising in the course
of work are the subjective rights of citizens which
are absolute in nature, and their distinctive features
are: firstly, they could not be monetary valued, i.e.
they are non-material by their nature; secondly,
they are inseparable from a person (these benefits
could not be gifted, sold, inherited or otherwise
separated from such person) and they are aimed at
identifying and developing the individual abilities
of a person; thirdly, their arising and termination is
not associated with the mandatory presence of a
certain legal basis [2].

G. Chanysheva and R. Chanyshev note that the
personal non-proprietary labour rights of the em-
ployee are based on a personal dominance, the pro-
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nounced character of the non-material human goods
protected by the law.

S. Vyshnovetska believes that these rights have
significant differences from the personal non-
proprietary rights not related to the proprietary
rights protected by civil law. Thus, the holders of
the personal non-proprietary labour rights are
mainly the employees, while only persons with la-
bour legal capability have the right to work. The
personal non-proprietary labour rights are always
exercised within the framework of relative legal re-
lations, the subjects of which, as a general rule, are
the employee and the employer. They are also ac-
tive in nature, as the employee has the right to de-
mand from the employer to refrain from any actions
that violate his/her rights, and also to take active
steps to exercise and protect these rights. At the
same time, in labour relations with the employer,
the employee continues to be an independent per-
son who has the entirety of the personal rights,
whose sphere of private life remains outside the
workplace. For example, in the course of employ-
ment, each person realises himself/herself as a crea-
tive person and seeks not only decent remuneration,
but also opportunities to demonstrate his/her abili-
ties, talents and unleash his/her potential. Such per-
sonal non-proprietary labour rights belong to the
fundamental labour rights. They are protected as
from encroachment by the employer, as in the proc-
ess of interpersonal communication related to the
performance of labour duties, as well as in interac-
tion within the team of the employees [11].

To I. Kravchenko’s point of view, the “eco-
nomic power” of the employer makes the employee
a dependent party in the labour relations from the
very beginning. Just the employee’s personal rights
are in a vulnerable position and just they require
prior legal regulation and protection, while the em-
ployer’s personal non-proprietary rights are regu-
lated and protected like the rest of the civil rights of
this entity (the right to business reputation, the right
to protect a corporate information, a copyright,
etc.). Thus, the personal non-proprietary rights of
the employee are his/her non-proprietary benefits
(values) regulated by the provisions of constitu-
tional, labour and civil law, arised in the employee
from the moment of beginning the labour relations,
and directly related to the employee’s personality

and privacy in the course of performing his/her la-
bour function and which could be violated by the
limited number of subjects.

The most of the personal non-proprietary rights
of the employees could not be regulated by civil
law, since labour law, as a separate branch of law,
has a number of features that differ from civil law.
Therefore, a category of the personal non-
proprietary rights has different meanings in differ-
ent spheres of existence of natural persons. Such
distinction could be made on the following
grounds:

Firstly, there are specific grounds for arising and
termination of the personal non-proprietary rights.
Labour law, unlike civil law, is dominated by
strong public law principles (civil law is primarily
characterised by dispositive legal regulation, while
labour law is primarily characterised by imperative
and dispositive regulation, and only then — by con-
tractual regulation).

Secondly, as a general rule, only the employees
could be holders of the personal non-proprietary
rights. In labour law the employee’s work has ex-
clusively personal nature, and labour relations are
strictly individualised in relation to the employee’s
personality (unlike civil law, which contains the in-
stitutions of representation, sub-contracting, etc.)

Thirdly, in civil law the personal non-
proprietary rights arise with the onset of civil legal
ability (from birth), while in labour law the em-
ployee’s personal non- proprietary labour rights
arise from the moment of concluding the employ-
ment agreement and actual admission of the em-
ployee to his/her work.

Fourthly, the personal non-proprietary labour
rights have a predominantly “active” content.

Fifthly, a method of legal equality of the parties
of legal relations is not applied to the personal non-
proprietary rights of the employee. Civil legal rela-
tions are built on the basis of formal and actual
equality of their subjects, and full equality between
the parties of labour relations is impossible, since
the relations between the employee and the em-
ployer are exclusively “vertical” in nature, with an
inevitable element of subordination (performing the
labour functions and/or being at the disposal of the
employer, the employee is under its “masters” au-
thority).
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Sixthly, civil legal relations are based on the
autonomy of the will of the parties of the legal rela-
tions, while after beginning the labour relations a
will of the employee and the employer is limited
solely by the employment agreement. Moreover,
the parties of labour relations inevitably incur
(could incur) liability for arbitrary behaviour.

Seventhly, civil legal relations are based on
property independence, while in labour relations the
employee performs his/her functions at the expense
of the employer’s funds and property (a separation
of property has a specific nature).

Eighthly, in civil law the personal non-
proprietary right of a natural person could be vio-
lated by the unlimited number of subjects (absolute
nature of civil legal relations). At the same time, in
labour law only the employer or another employee
could violate the employee’s personal non-
proprietary right (limited circle of subjects is inher-
ent in relative legal relations) [2].

Reserching the issue of the personal non-
property rights of the employees, it is quite logical
to determine their structure as a certain systemic
formation and a separate group in the general sys-
tem of the labour rights. This set (group) of the
rights, like any other complex systemic formation,
contains numerous elements and their types, which
are combined according to certain criteria into sepa-
rate subsystems (subgroups).

R. Stefanchuk provides the detailed and quite
convenient for an application classification (sys-
tem) of the personal non-proprietary rights of natu-
ral entities:

1. The general (universal)
proprietary rights of natural entities:

1.1. The personal non-property rights ensuring
biopsychic (natural) existence of natural entities:
a) personal non-proprietary rights ensuring the bi-
opsychic (natural) integrity of natural entities (the
right to life, the right to health); b)the personal
non-proprietary rights ensuring the reproduction of
natural entities (the reproductive rights); c) the per-
sonal non-proprietary rights ensuring the separation
of natural entities (the right to freedom, the right to
inviolability, the right to dignity, the right to secu-
rity);

1.2. The personal non-proprietary rights ensur-
ing the social existence of natural entities: a) the

personal  non-

rights “for the sake of society”: (a) the personal
non-proprietary rights ensuring the
individualisation of natural entities (the right to
name, the right to individuality); (b) the personal
non-proprietary rights ensuring the social status of
natural entities in society (the right to honour, the
right to reputation); (c) the personal non-proprietary
rights ensuring the freedom of social existence of
natural entities (the right to freedom of movement,
choice of place of residence, occupation, etc.);
(d) the personal non-proprietary rights ensuring the
social awareness of natural entities (the right to in-
formation); b) the rights “from society”: the per-
sonal non-proprietary rights ensuring the non-
interference in the privacy of natural entities (the
right to privacy).

2. The special personal non-proprietary rights of
natural entities:

2.1. The personal non-proprietary rights of
natural entities in the field of intellectual (creative)
activity;

2.2. The personal non-proprietary rights of
natural entities in the field of family relations;

2.3 The personal non-proprietary rights of
natural entities in the field of medical activity (the
patient rights);

2.4. The personal non-proprietary rights of
children and other persons with defects of legal
capacity (the rights of custody and care character);

2.5. The post-tatutory personal non-proprietary
rights of natural entities.

Such classification is only partially consolidated
in the effective Civil Code of Ukraine, as only the
most important and typical compositions
(structures) of social relations in the basic and core
areas that determine a need to ensure and protect
the private interest of natural entities should be
subject to such regulation.

It is obvious that not all types of the personal
non-proprietary rights of natural entities from the
classifications proposed by the civil law scholars
are inherent in the labour relations. For example,
I. Lagutina believes that a system of the personal
non-proprietary labour rights of the employees is
formed by the following rights: a) the right to
vocational training, retraining and the advanced
training; b) the right to information from the parties
to the employment agreement; c) the right to the
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fair working conditions; d) the right to the safe and
healthy working conditions; e) the right to moral
incentives; f) the right to privacy and personal data
protection; g) the right to protection of labour
honour and dignity and protection from mobbing;
h) the right to equality and protection from
discrimination in the field of labour.

I. Kravchenko conditionally  classifies the
personal non-proprietary rights of the employees
depending on different functional properties of
these elements as follows:

1. The personal non-proprietary rights ensuring
the  natural  well-being and  autonomy
(individualisation) of the employee:

a) the right to the employee’s own name;

b) the employee’s right to personal safety (the
right to life and elimination of danger threatening
the employee’s life and health);

c) the employee’s right to medical care and
confidentiality of data on his/her health;

d) the right to inviolability of the employee’s
appearance;

e) the right to personal freedom and physical,
psychological and moral inviolability of the
employee from actions of the employer and other
persons;

f) the employee’s right to honour, dignity and
business reputation;

g) the employee’s right to equal opportunities
for promotion and protection from discrimination in
the field of labour.

2. The personal non-proprietary rights ensuring
the employee’s social existence:

a) the right to work and to choose the sphere of
its application;

b) the right to protection from unemployment
and assistance in finding a job;

c) the right to professional development;

d) the right to labour mobility (freedom of
movement);

e) the right to rest;

f) the right to professional associations.

3. The personal non-proprietary rights ensuring
the inviolability of private life during the
performance of labour function:

a) the right to inviolability of the employee’s
means of  personal communication and
correspondence;

b) the right to inviolability of
documentation of the employee;

¢) the right to non-using the audiovisual control
over the employee’s behaviour in the workplace;

d) the right to non-application of special control
means regarding the reliability of information
provided by the employee;

e) the right to inviolability of their own home
used as the employee’s workplace;

f) the right to protection of the employee’s
personal data.

4. The special (separate) personal non-
proprietary rights arising in the field of intellectual
activity of the employees:

a) the right to a name and pseudonym (the right
of authorship of the employee’s work for hire);

b) the right to preserve the integrity of the
employee’s work for hire;

c) the right to an individual appearance of the
employee (the right to his/her own image and its
publication);

d) the right of the employee to his/her voice and
its reproduction [9].

It is difficult to disagree with the opinion of
S. Vyshnovetska that a system of the personal non-
proprietary labour rights of the employee enriches
by appearance of the new personal non-proprietary
rights, and their list is steadily expanding, that
depends on the development of national labour
legislation under the influence of the international
and European standards, on the life development
level, on the cultural development of a human,
his/her self-awareness and self-esteem. Hence, a
classification of the personal non-proprietary labour
rights as a theoretical construction is modified,
improved, developed, reflecting the achievements
of theory, legislation and practice [12].

Conclusions. Thus, our reserch shows that a
doctrine of the personal non-proprietary rights, in
particular, of the employees is not sufficiently de-
veloped at present. Given the steady trend towards
the emergence of the new personal non-proprietary
rights of the employees under the influence of the
international standards, a level of development of
personal and social life, their list will objectively
expand.

The modern state of development of labour law
suggests a need for further scientific substantiation

private
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of the possibility of independent regulation and pro-
tection of the personal non-proprietary rights of the
employees by the labour law means and methods.

In addition, introduction of a classification of
the personal non-proprietary labour rights into the
effective and future legislation of Ukraine will con-
tribute to the development of national labour legis-
lation on the organisation of the labour process and
the practice of its application.
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Mema cmammi — suznayumu NOHAMMA, 03HAKY, KIACUPIKAYII0 0COOUCMUX HEMAUHOBUX MPYOOBUX NPAB
6 Yxpaini. Memooonoziuna 0cHO6a O00CAIONCEHHA: GUKOPUCIMAHO MemoOu NOPIGHAIbHO20 Ma
OOKYMEHMANbHO20 AHANI3Y, OOKYMEHMAIbHO20 CUHMe3y Ma Y3A2albHeHHA, A MAKOMHC KOSHIMUGHO-
ananimuunuii memoo. Pesynbmamu: naoano eusnauenns NOHAMMA OCOOUCMUX HEMAUHOBUX MPYOOBUX
npas, o0xapakmepuzoeamo ix O3HaKku ma 30ilicheno Kiacugixayiro 3aznavenux npas. Kpim moeo,
HA2ONOULYEMbCA HA HeOOXIOHOCMI NOOANbUI020 HAYKOBO20 OOIPYHMYEAHHS MONICIUBOCHI CAMOCMILIHO20
Ppecynioeants ma 3axucmy 0CoOUCMuUX HeMatHosux mpyoosux npas npayieHuKie sacobamu ma memooamu
mpy006oeo npasa. Q02060penHA: y cmammi po32iaHymo ma npoananlizo8aHo mouKy 30py Gi0OMUX 6UEHUX )
eanysi mpyoosozo npasa Ykpainu wo0o 6uU3HAUeHHs NOHAMMS, O3HAK ma Kiacugikayii ocobucmux
HeMAtiHo8UX MpPyoosuUx npas.

Asmopu docniodcenns 3a3nauaioms, wWo 4eHHs Npo 0COOUCMI HeMalHO8i Npasa, 30Kpemd, npayieHUKIs,
Ha 0aHull 4ac € HedOCMamHbo po3pobieHuM. Bpaxoeylouu cmiliky menoenyilo 00 nosasu HOBUX 0COOUCMUX
HeMAUHOBUX NPA8 NPAYIGHUKIE NIO BNAUBOM MIJICHAPOOHUX CMAHOAPMIE, PiGeHb PO3GUMK) 0COOUCMO20 MA
CYCRINbHO20 HCUMMIA, iX nepeniK 00 €KMUGHO POIUUPIOBATNUMENbCSL.

Cyuacnuii cman po36UmKy mpyoo8o20 Npasa 3yMOGNIOE HeOOXIOHICMb NOOANbU020 HAYKOBO2O
OOIPYHMYBAHHA MOICTUBOCHI CAMOCMIUHO20 Pe2YIO8aHH Ma 3aXUCMY OCOOUCMUX HEeMAlHO8UX Npae
npayieHuKie 3acobamu i Mmemooamu mpyoosoco npasd.

Kpim moeo, enposadoicenns kiacugixayii ocobucmux HemauHO8UX mpyooeux npas 00 YUHHO20 mda
MatiOymHub020 3aKoH00A8Cmea Yxpainu cnpusmume po3euUmKy HAyiOHATbHO20 MPYy008020 3AKOHOOABCHEA
Wooo opzauizayii mpyooeoeo npoyecy ma npakmuku Uo2o 3acmocy8aHHs.

Knrouosi cnosa: ocobucmi uematinogi mpyoosi npasa; Qizuuna ocoba; pobomoodaseyv; NPAYIBHUK,
YUBIILHI NPABOBIOHOCUHU,; MPYOOSI NPABOBGIOHOCUHU, KlaCUpixayis.
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Purpose: to consider the features of employment of persons with disabilities and persons with reduced
working capacity. It is emphasized that the employment of these categories of citizens is an important aspect
of their socio-economic integration. The article defines the basic rights of persons with disabilities and
persons with limited working capacity in the labor sphere, as well as the features of employment of this
category of citizens. The article also considers measures that can contribute to increasing the level of
employment of persons with disabilities and persons with reduced working capacity. To investigate the
current state of social reforms and their impact on social security in Ukraine, in particular, deserving
attention to European social standards as potential guidelines for the latest model of sources of social
security law. Research methods: the study is based on the analysis of modern research in the field of social
reforms and uses methods of evaluation and comparative analysis. European experience and practice are
studied as key components for understanding the optimal ways to improve social protection. Results: the
study revealed the need for further study and implementation of European social standards to address the
problems of efficiency, accessibility and inclusiveness of the Ukrainian social protection system. Analysis of
current trends in social reforms provides important guidelines for further improvement. Discussion: the
purpose of the discussion is to identify specific measures to improve social protection in Ukraine based on
European standards. The need for deeper study and adaptation of best practices to increase the efficiency
and inclusiveness of the system is noted. This article is distinguished by its focus on the practical application
of European experience in the context of Ukrainian social reforms, creating a basis for further discussions
and improving the social security sector in Ukraine.

The conclusion of the article is that the employment of persons with disabilities and persons with reduced
working capacity is an important task of society. To solve it, it is necessary to ensure compliance with the
rights of this category of citizens in the labor sphere, as well as to develop and implement effective measures
for their employment.

Key words: employment; persons with disabilities; persons with limited working capacity; rights;
features.

Problem statement and its relevance. Re-
search into the specifics of the employment process
of persons with disabilities and limited working ca-
pacity is quite significant, as it contributes to the
identification and analysis of systemic problems
that persons with disabilities or limited working ca-
pacity face when searching for and maintaining a
job. They allow us to identify barriers that may be

not only physical in nature, but also related to per-
ceptions and stereotypes in society. Understanding
the specific needs and opportunities of these popu-
lation groups allows us to create a favorable envi-
ronment for their professional development and
self-realization. Providing employment opportuni-
ties for these population groups leads to an increase
in the economic potential of society and a reduction
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in social security costs. It should be noted that re-
search in this area identifies and reveals issues of
justice, equality and dignity for all members of so-
ciety, regardless of their physical capabilities, as
this contributes to the formation of an educated and
tolerant society.

Analysis of research and publications on the
problem. It should be noted that there is a need for
a deep analysis and a systematic approach to the
complex process of social reforms in Ukraine. In
particular, it is important to focus on strengthening
the effectiveness, accessibility and inclusiveness of
social rights, as well as on creating a modern sys-
tem of sources of social security.

Presentation of the main material. Consider-
ing in more detail the categories of workers them-
selves, first of all, it is worth noting 1.G. Kozub:
«Essentially identifying persons with reduced
working capacity with disabled people, considers it
appropriate to call the latter persons with a persis-
tent disorder of the body’s functions, which is
caused by diseases, injuries (or their consequences)
or with congenital defects of mental or physical de-
velopment, which leads to a restriction of normal
life activities and causes the need for social assis-
tance and increased social protection of such per-
sons from the state» [1, p. 6]. In general, agreeing
with this content of the concept, it should be some-
what expanded, noting also, in addition to congeni-
tal, acquired defects of mental or physical devel-
opment, which can also affect the fact of reduced
working capacity. In addition, taking into account
the active development of non-state organizational
and legal forms of social security in modern condi-
tions, which has already been emphasized, for ex-
ample, in many works by A.O. Gudzia [2] and oth-
er scientists, it is necessary to indicate the non-
governmental sector as the entities supporting the
studied category of persons.

According to the scientist, it is advisable to clas-
sify people with reduced working capacity depend-
ing on the established disability group, therefore,
distinguishing: disabled people with reduced work-
ing capacity with disability group I; disabled people
with reduced working capacity of group Il; disabled
people with reduced working capacity of group IlI.
This is quite acceptable, although, as already noted

above, their circle should be expanded at the ex-
pense of the elderly.

Quite successfully in his work,
N.V. Kolyadenko notes that the problems faced by
persons with disabilities in the process of
employment lead to the consolidation at the legisla-
tive level of a wide range of guarantees and benefits
for them. Among such problems are: caused by ob-
jective and subjective reasons [3, p. 88]. Among the
first group, the author names the insufficient level
of professional training and qualifications, which
arises due to the problem of accessibility of educa-
tion for such persons, the "protectionist" policy of
the state, which creates unfavorable conditions for
employers when employing persons with disabili-
ties. In contrast, the second group is formed by the
consumer sentiments of the disabled themselves,
psychological dependence on social services, which
leads to a psychological reluctance to start work.
The solution to the latter, in the author’s opinion,
may be a social service of "supportive employ-
ment", which will provide support in obtaining paid
work and securing it, as well as possible career
growth [3, p. 89].

A special role in the process of employment of
persons with disabilities belongs to the state em-
ployment service and the MSEK, which conduct an
examination, the results of which determine the de-
gree of loss of health and the degree of limitation of
a person’s vital activity on the basis of this - the
reasons and time of its occurrence, the body gives a
conclusion on the establishment of a disability
group and recommendations on the relevant types
of work and special working conditions, which are
covered by the "individual rehabilitation program".
persons with disabilities, taking into account which
in the future the employment center provides such a
person with employment services. The biggest
problem in all this is the lack of proper and effec-
tive monitoring of the processes of employment and
employment of representatives of the studied group,
which needs to be resolved [4, pp. 81-82].

Turning to the legal guarantees that apply to
persons with disabilities (as well as elderly people)
during employment, that is, those that arise from
their exercise of the right to employment and fol-
lowing the established procedure for concluding an
employment contract, it is advisable to divide them
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into two groups: 1) general guarantees - that is,
those that apply to all future employees without dif-
ferentiation depending on the objective or subjec-
tive characteristics of the person being employed,
type of work, etc.; 2) additional - that is, those that
provide for an improvement in the position and
working conditions of persons with limited working
capacity compared to others.

The first group of guarantees is represented by a
wide range of measures that can be used by anyone
who is employed: assistance in choosing a suitable
job and employment on a free basis in accordance
with vocation, abilities, professional training, level
of education and employment. taking into account
social needs and the needs of the labor market by
all available means, for example, through profes-
sional orientation or retraining; b) providing young
people with their first job and providing young spe-
cialists with work in their specialty; c) the presence
of a ban on unjustified refusal to hire.

The allocation of guarantees of the second group
is due to the decrease in the competitiveness of the
studied category of persons during employment,
and therefore, the emergence of the need for social
protection in the form of benefits.

In general, the norms devoted to the benefits
provided to the disabled in the sphere of employ-
ment are concentrated in the Law of Ukraine “On
the Fundamentals of Social Protection of the Disa-
bled” dated March 21, 1991, No. 875-XIl [6] and
the Labor Code (in which they are scattered among
various norms: Art. 26 — on the non-extension to
them of the possibility of establishing a probation-
ary period; Art. 51 — on the possibility of establish-
ing a reduced working time at the expense of the
employer — the possibility of involving them in
night work and overtime work (Art. 63); Art. week
at their request and create preferential working
conditions) [7].

The Law of Ukraine “On the Fundamentals of
Social Protection of Disabled Persons” contains a
separate section IV “Employment, Education and
Vocational Training of Disabled Persons”, devoted
to the issues of exercising the right to work by per-
sons with disabilities, the employer’s obligations to
ensure the necessary conditions for such persons,
interaction with employment centers and the possi-
bility of obtaining unemployed status, work quotas,

employment standards, preschool education, ob-
taining education, in particular, professional (voca-
tional and technical), professional pre-higher and
higher education, etc. [6]. Despite the fact that the
subject of legal regulation of the described norms is
not directly labor relations with a person with disa-
bilities, their presence is an important guarantee of
increasing the competitiveness of representatives of
this population group in the labor market.

Thus, a workplace for a disabled person is rec-
ognized as “a place or production area of perma-
nent or temporary stay of a person in the process of
work at enterprises, institutions and organizations”.
At the same time, “a special workplace for a disa-
bled person is a separate workplace or area of pro-
duction space that requires additional measures to
organize a person’s work, taking into account their
individual functional capabilities due to disability
by adapting basic and additional equipment, tech-
nical equipment, etc.” [8].

The next category of people with reduced work-
ing capacity, as already proven above, are the elder-
ly.

According to S.G. Kuzmenko, «<Employment of
the elderly is a specialized service of relevant social
and labor rehabilitation services for persons with
partially reduced working capacity» [10].

Instead, 1.0. Kirnos in his work emphasizes that
the tendency to increase the retirement age in
Ukraine leads to an increase in the working life of
the elderly. However, the presence of chronic dis-
eases and deterioration of health often do not allow
such individuals to work with the same degree of
intensity as in youth, which necessitates the crea-
tion of more favorable working and labor condi-
tions for such individuals [11, p. 149].

The results of scientific research indicate that
with age, the speed of movements, reactions, in-
formation processing, muscle strength, physical en-
durance, vision and hearing capabilities decrease,
and changes occur in the cardiovascular system,
which affect the reduction of heat tolerance. The
indicators of working memory, abstract thinking,
attention and, in general, fluid intelligence deterio-
rate [12, p. 187]. However, the ability to concen-
trate and adapt, general mental state, creativity, the
ability to solve problems without time pressure, etc.
do not change with age. Only the level of the so-
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called crystallized intelligence is developed and
improved - empathy, loyalty, general and profes-
sional knowledge, the ability to focus on positive
experience, communication skills and other social
competencies, balance in risk assessment, etc. [11,
p. 150]. All this indicates the ability of this category
of people to work, be useful and effective, although
it does not cancel the need to create special condi-
tions for them.

According to the Law of Ukraine “On the Fun-
damentals of Social Protection of Labor Veterans
and Other Elderly Citizens in Ukraine” dated De-
cember 16, 1993 No. 3721-XII “persons who have
reached the retirement age established by Art. 26 of
the Law of Ukraine "On Compulsory State Pension
Insurance”, as well as persons who have no more
than one and a half years left before reaching the
established retirement age" [13]. It is advisable to
supplement the definition by abolishing the catego-
ry "citizen", since the elderly and pensioners, in
particular, may also include foreigners and stateless
persons.

According to Art. 11 of the Law, these persons
have the right to work on an equal basis with oth-
ers. This may be additionally guaranteed by state
target programs, territorial and local employment
programs. The law prohibits refusal to hire and
dismissal at the initiative of the employer in con-
nection with reaching retirement age [13].

An important guarantee for older people is the
possibility of receiving professional reorientation
and employment services provided by enterprises,
which, in addition, can provide, taking into account
age opportunities and adaptation requirements,
training such persons in new professions at their re-
quest.

In addition, older people, on an equal basis with
others, can apply for employment assistance to the
state employment service.

According to the Law of Ukraine “On Employ-
ment of the Population”, persons with disabilities
and persons who have less than ten years left before
reaching retirement age have the right to additional
guarantees in promoting employment, which are
provided in the form of a quota (Article 14) [14].

Therefore, the proposal to expand the circle of
persons with limited working capacity, including in
addition to persons with disabilities (which is ac-

tively supported in academic circles) also elderly
persons, is quite justified, because their working
capacity is obviously also lower compared to other
categories of workers, but, of course, it is difficult
to convey this in a percentage ratio, as, for exam-
ple, in the case of establishing the MSEC disability
group, according to the current Instruction [15]. All
this creates the need not only to develop guarantees
in the field of employment of such persons, but also
a real mechanism for their implementation.

Conclusions. Taking into account the above,
one of the directions for improving the situation of
the studied category of persons on the labor market
in Ukraine could be changes to the legislation,
which would provide for the "adaptation™ of per-
sons with limited working capacity in the work-
place (in particular, elderly people), who are cur-
rently given almost no special attention at the legis-
lative level. Perhaps this could be reflected in a
separate section of the draft Labor Code.
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Cepriii CTagHiueHKo0

AKTYAJIBHI TPOBJIEMH 3AMHSITOCTI COHIAJIBHO HE3AXHIIIEHUX
BEPCTB HACEJIEHHS: TEOPETUKO-IIPABOBUIA ACIIEKT

JepxaBHe HEKOMEPIIiHE T ATPHEMCTBO
«/lepxxaBuuii yHiBepcuTeT « KUiBCHKUI aBialiifHAN 1HCTUTYT
npocnekT Jlro6omupa ['y3apa, 1, 03058, Kuis, Ykpaina
E-mail: stadnichenko0401@gmail.com

Mema: posensinymu 0coOIUB0OCMI NPAYEGIAUMYEAHHS 0CIO 3 [HEANIOHICMIO MaA 0CiO 3i 3HUJICEHOIO
npayezoamuicmio. Hazonowyemocs, wo npayeeiawimy8ans yux Kame2opill 2poMAOsH € BadCIUBUM
acnekmom ix coyianbHOi ma eKoHOMIYHOI [Hmezpayii. Y cmammi 6u3HAYeHO OCHOBHI npasa ocib 3
iHganionicmio ma o0cib 30 3HUNCEHON npayesdamuicmioo Yy cghepi npayi, a makoxc ocoOAU8OCmi
npayesnawmysanta yiei kameeopii epomadan. Y cmammi maxodc 0062080pioI0mucs 3axX00u, AKi MOICYMb
cnpusimu  RiOBUWEHHIO PIBHA NpAYeslaumysanHs ocib 3 IHeaniOHicmI0O ma 0cib 30  3HUNCEHOH
npayezoamuicmio. Jocrioumu cy4acHull CmaH coyianvHux pegpopm ma ix eniue Ha coyianvHe 3a0e3neyeHHs
8 Ykpaini, 30xkpema, 3aciy2o8yoms Ha y8azy €8pONelicbKi CoyidaibHi Cmanoapmu K NOMeHYiliHi opienmupu
0151 HOBIMHBOI MoOeni ddicepen npasa coyianvhozo 3abesneueHns. Memoou: 00cnioxcenns 6a3yemvcs Ha
AHANi3i Cy4acHux npays y 2any3i COYianbHUx pepopm i UKOPUCMOBYE MemOOU OYIHKU Ma NOPIEHAIbHO20
ananizy. €sponelicokuil 00c8i0 Ma NPAKMUKA BUBHAIOMbCA 5K KIIOYOBI KOMNOHEHMU, Wob 3po3ymimu
ONMUMANbHI WAAXU B00CKOHANIEHHS COYianbho2o 3abesneuenns. Pezynomamu: oocnioscenns susaguno, ujo
HeoOXIOHO O0O0KIadHiue SusuUmU ma GNPOBAOUMU E€BPONENCHLKI COYIANbHI cmaHOapmu O BUPIUEHHS
npobnem  eexkmusHocmi, OOCMYNHOCMI mMa  [HKAO3UBHOCMI  YKPAIHCOKOI  cucmemu  COYiAnbHO20
3abe3neuenns. AHaniz cyuacHux meHOeHyiu y COYianbHUX peQopmax HA0AE 6adXdCIUGi BKA3i6KU 0N
nooanvuiux noxpaujens. O6z080pPEHHA CNPAMOGAHE HA BUSHAYEHHS KOHKPEMHUX 3AX00i8 01 600CKOHANIEHHS]
coyianbHozo 3abe3neuens 6 YKpaini HA OCHOGI €8pONEUcbKUx cmanoapmie. 3asHaueno HeoOXiOHicmb
2MUOWO20 BUBUEHHA MA a0anmayii Kpawux npaKxmux O niosuleHHs epekmueHoCmi ma iHKI03U8HOCMI
cucmemu. s cmamms uUPI3HAEMbCA CBOEI0 CNPAMOGAHICINIO HA NPAKMUYHE 3ACMOCYBAHHS €BPONEUCLKO20
00C8i0y 8 KOHMEKCMI YKPAIHCOKUX COYIANbHUX pedhopM, CIMBOPIOIOYU OCHO8BY 01 NOOAIbUUX 002080peHb Ma
600CKOHANIEHD 8 2AJTY3i COYIaNbHO20 3a0e3neyents 8 YKkpaiti.

Bucnosox cmammi nonsieac 6 momy, ujo npayesiauumy8ants ocio 3 iH8ANIOHICMIO Ma 0Cib 31 3HUNCEHOIO
npaye30amuicmio € GaMNCIUBUM 3AB80AHHAM 015 cychinbemsa. [[na 1o2o eupiuieHuss HeoOXiono 3abesneuumu
dompumanHs npas yiei xameeopii zpomadsan y cghepi npayi, a maxodxc po3pobumu ma peanizyeamu
ehexmusHi 3ax00u 3 ix npayesnaumy8anHs.

Knrouoei cnosa: npayesrauimyganus, ocoou 3 iH8ANIOHICMIO, 0COOU 3i 3HUNCEHOI Npaye30amHicmio;
npasa; ocoonUBOCmi.

Cmamms naditiuna 0o pedaxyii 02.12.2024
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OKPEMI ITPOBJIEMH ITIPABOBOI'O 3ABE3IIEYEHHA ABIATPAHCIIOPTHOI
TAJIY3I YKPATHHY 3 ITO3UIIA CYYACHOCTI

JepxaBHe HEKOMEPIIiiHE T ATPHUEMCTBO
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Mema: susnaueHHs CMAHy NPAB08020 3aOe3neueH s aglampaHcnopmuoi eanys3i Ykpainu 6 ymosax 6itiHu,
OCHOBHUX npobrem Yy yiti cgepi, HAOAHHA HAYKOBO-NPAKMUHHUX PEKOMEHOAYill wWo00 600CKOHACHHS
3AKOHO0ABY020 PecyNiO8AHHs HASAGHUX NpobieM 6 YKpaini, 8paxosyiouu 3a2aibHOEBPONELCHKI cmanoapmu
ma 00csi0 €sponelcvkux Kpain. Memoou o0ocnidcennun: 6 podoomi SUKOPUCMAHI 302ANbHI Memoou
HAYK0B020 NIi3HAHHA, A came. JIO2IYHO20 V3a2albHeHHs, AHANI3Y ma CUHMmMe3y, NOPIGHAHHA Ma CUCMEMHO20
nioxo0y, a MmaKo’c NOPIGHATLHO-NPAGOGUL MA CUCMEMHO-CMPYKMYPHUll Memoou. Pesynomamu: y cmammi
BUCGIMIEHT CYUaCH pealii ma npoOiemMu 3aKOHOOABHO20 Pe2YII08AHHS asiampancnophoi 2anysi Ykpainu,
BUSHAYEHI HAYKOBO-NPAKMUYHI pPeKoMeHOayii w000 B0O0CKOHANEHHS GI0N0GIOH020 3AKOHO0ABCMEA HA
CY4acHoMy emani po3eUmKY agiampancnopmHoi 2anysi 3 ypaxy8auHaM 3a2albHOEBPONECLKUX CIMAHOAPMIE.
002060penHs: HAYIOHATbHE 3AKOHO0ABCMBO Y cihepi Yusinbhoi asiayii nepedysae Ha cmadii peghopmy8aHHsi.
1 Ha cvo2oOHIWHITL OeHb supiulenHss nompedyiomb psi0 NPOOIEMHUX ACNeKMis, 30Kpema NOpsiooK
PO3CAIOYBanHs agiayitinux noodil, Oe3nexu NOJbOMI8, GHPOBAONCEHHST HOBUX IHHOBAYIUHUX MEXHON02I,
BU3HAYEHHSA ONMUMALbHUX HANPAMKIE YOOCKOHANEHHA HAYIOHANbHO20 3AKOHOO0ABCMEA Md MAKCUMAbHE
npugedents 1020 00 3azanvbHoegponelicokux cmandapmis. Came KOMNJIEKCHe SUPIMUEHHS Yux npobiem ma
NUTLHULL HA2TSI0 3a YUM Hpoyecom npussede 00 GIOHOGNEHHs. mda pO36UMKY aeiayitnoi eanysi Ykpainu,
8paxo8y0ulU UKIUKY CYYACHOCHIL.

Knrouosi cnoea: asiampancnopmua eany3v Ykpainu, Hopmamuene pecyirO8aHHs, NpAosi npoobremu,
3A2aIbHOEBPONEICLKI CIMAHOAPMU; YMOBU BILIHUL.

IHocTanoBka mpo0JieMn Ta ii aKTyaldbHICTB. Y
3B’S3KY 13 HOBHOMAcCIITaOHMM BTOPTHEHHSAM POCii B
VYkpainy aBianiiiHa rajgy3p 3a3Hajia BEJIIMKUX PYH-
HYBaHb: 3HHLICHO YMMAJIO JIITaKiB, IPUITUHEHO Tie-

pEeBE3€HHS  MACaKUpiB  aBiaTpaHCIIOPTOM, HE
($yHKLIOHY€E OaraTo aepornopTiB TOLIO.
[Ipobnema MPaBOBOTO 3a0e3MeyeHHs

aBlaTpaHCIOPTHOI Taly3i € HAA3BHYAHO aKTyalb-
HOI0O Ha CBOTOJHI JAJsl Hamoi KpaiHu, sika 3HaXo-

JIUTHCS B yMOBax BiliHM. BupimeHHs Oe3nekoBux
3aBllaHb Ta BiAOyJIOBM aBiawiiiHOI ramysi Mae Bax-
JMBE 3HAYEHHS B KOHTEKCTI 30epexkeHHs ii
JIepKaBHOCTI, CYBEpEHITeTy  Ta  IpOLECIB
€BpOIHTETpaLii.

HanionansHe 3aKOHOJAaBCTBO y cdepi HUBUIBHOT
aBiarii mepeOyBae Ha crTaiaii peopmyBaHHS. Y 0-
CKOHAJIFOI0UH NpaBoBe peryoBaHHS
aBiaTpaHCIIOPTHOI rany3i YKpaiHu, Ha Hamly ayM-
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Ky, HEOOXITHO BHKOPHCTATH JIOCBiJ €BPOTIEHCHKUAX
KpaiH B nmaHiii cdepi. lle, 6e3yMOBHO, TOTTOMOXKE
JNOCATHYTH  BIJIMIOBIIHOCTI  TPAaBOBOi  CHCTEMHU
YkpaiHu €BpONEHCHKUM CTaHgapTaM ITUBLIBLHOL
aBiarii, a/pke B HAIIOHATHHOMY 3aKOHOIABCTBI
HasBHI  TPOTAJIMHHU:  HEJAOCTaTHS  KiJIbKICTh
CreLialbHUX 3aKOHIB y cdepi aBiawii, BpaxoByroun
peadii cy4acHOTrO XHTTS, HasiBHI CYNEPEYHOCTI MK
HOPMAaTHUBHO-TIPABOBOMU aKTaMHu Tomo. [Iponec
ajanTauii HalliOHaJIbHUX Ta 3aralIbHOEBPOMEHCHKUX
CTaHAApTIB BUMAara€ 3HAYHUX 3yCHUJIb Ta BEJIHKOI
KIJIBKOCTI 3aX0/1iB 3 OOKY JiepKaBH.

ToMy came, akTyalIbHICTh IPOOJIEMU BUHUKAE B
TOMY, IO JOCHI/DKYIOUH Ta BUBYAIOUW MUTAHHS CYy-
YaCHOTO CTaHy HOPMATHBHOTO  PETYJIIOBAHHS
aBiaTpaHCMOPHOI Tamy3i YKpaiHM MOXKHA BH3HAYH-
TH TOJNANBII TIEPCIIEKTUBH PO3BUTKY IPABOBOTO
PETYJIIOBaHHS TaKOro BHJY MAiSUIBHOCTI SK Ha
HalllOHAJILHOMY PiBHi, TaK i Ha MI>KHApOTHOMY.

AHnani3z pocaigkens i myOJikaniii 3 mpooJe-
mu. [IpoGnemu  mpaBOBOTO  PETYJIOBaHHS
aBiaTpaHcnopHoi  ramy3i  Oynu
JNOCTDKEHHS TakuxX BueHuX sk H. bopTHuk,
C.T'ypa, TI.3yoko, C.Mariiiko, B. Ily3ikoga,
€. Cxpurika, C. CmepiueBchkuii, B. [llumaes Toio.

[TutaHHAM YZOCKOHAJEHHS 3aKOHOJABUOTO pe-
TYJIIOBaHHS aBiallilHOrO TpaHCHOpTy B YKpaiHi
MPUIIJSUIA  yBary Taki BITYM3HSAHI BYEHI 5K
O.Aped’esa, H.Bopmmk, O.Bpycaxosa, | TopoGirceka,
IO.Ipirverxo, E. Jlepraw, O.Kopanerko, C.Minakoga,
B. IlysikoBa, M. IOpuenxo, . SlpoBuii Ta iHmIi.

OpHak, MONpY HASBHICTh 3HAYHOI KIJBKOCTI
pobiT 'y cdepi TpaBOBOrO  pEryIIOBaHHS
aBiaTpaHCIIOPTHOI ramysi, HEJIOCTAaTHBO
JOCII/DKEHUM 3aJIMIIAETHCS MUTaHHS 11010 BHU3HA-
YeHHs POJIi Ta OCHOBHUX HPOOJIEM 3aKOHOJIABUOTO
peryJioBaHHS JIaHOI raiy3i caMe B yMOBax BiliHH.
Takox HEOOXiIHO MPUAUIMTH 3HAYHY yBary mH-
TAHHIO BIOCKOHAJIEHHsS 3aKOHOAABYOI Oasu y i
chepi, BpaxOByIOUM  Cy4YyacHHH CTaH Ta
MiCISIBOEHHUH TTepio].

Merta craTTi nojsrae y BU3Ha4eHHI cTaHy Ipa-
BOBOTO 3a0€3MEYEeHHs1 aBIaTPaHCIOPTHOI Traiy3i
VYkpainu B yMoBax BiiiHH, TOCIiIKEHHS OCHOBHHUX
mpobisieM y mii cdepi, aHai3 AOCBIAY MPABOBOIO
peryoBaHHS i€l rany3i y €BponelchKuX KpaiHax

IPEAMETOM

Ta HaJaHHS HAYKOBO-NIPAKTHYHHX PEKOMEHJIAIIH

II0JI0 BJJOCKOHAJICHHS 3aKOHO/ABYOTO PETyJIIOBaH-
HS HasBHHUX IIpo0sieM B YKpaiHi.

Bukiaa ocHOBHOTO MaTepiaay A0CTiIKeHHS.
[uBinbHa aBiammiss YKpaiHM dYacTo IepekuBaia
Ba)KKI 9acH, KOJIM TaJaii OOCSATH aBiallifHUX TIepe-
BE€3€Hb, BinOyBanocs OaHKPYTCTBO
aBiallepeBi3HUKIB, BUXOAWIO 3 JIaly 3acTapiie 00-
JIaTHaHHS aepOIOPTIB TOLIO.

IIpore 3apa3 Hama KpaiHa  IIEpEKUBAE
HalCKIaaHII YacH, 3a3Ha€ HalOLIbIII BTpaTH ye-
pe3 BOeHHY arpecito pocii npotu Ykpainu. Ilix yac
o0cTpity, pakeTHO-OOMOOBI  ymapu  3aBaaiu
HE3JMIYEHHOI MIKOAM aeporopTaM Y KpaiHH, 3HHUIIU-
JIY 3JIITHO-TIOCAJKOBI CMYTH, JICTOBMIIA, MacIITa0-
HUX pYyHHYBaHb 3a3HAIM TEPMIHAIH aepOIOPTiB,
TexHiyHe oOnanHaHHsA. Ha BIZHOBJIEHHS TaKuX
pyHHYBaHb 3HaI0OUTHC OaraTo yacy Ta CHJI, ajike
noTpiOHO TpUIIMAaTH HOBI MPOrpamMH PO3BUTKY
aBiaTpaHCIIOPHOI TaTy3i.

3’sicyBaHHS CYTHOCTi JI€p»KaBHOI TOJITUKU Yy
chepi
e(heKTUBHOCTI ii peaizallii Mae BaXJIUBE 3HAUCHHS

MOBITPSHOTO ~ TPAHCIIOPTY Ta  aHAJI3y
JUIE PO3BUTKY aBiamiiHoi ramysi. beszamepeuno,
TaKa MOJNITHKA IIOBUHHA PO3TIISAATHCS K CHCTEMHA
KaTeropis, o BKIIIOYa€ BU3HAUYEHHS OCOOIUBOCTEH
3MICTY Ta XapaKTEPHCTHKY CKIJIQJIOBHX EJICMEHTIB
CHCTEMH JIep)KaBHOTO DEryJIIOBaHHSI, JEPKABHOTO
VOpaBIiHHA Ta KOHTPONO y cdepi MOBITPSIHOTO
TPAHCIIOPTY.

Ha ngymky ©OarathoX BYEHHX, OJHUM 13
MPIOPUTETIB HAI[IOHAIBHOI JEP)KAaBHOI MONITHKH Yy
cthepi TOBITPSHOTO TPAHCIIOPTY Ma€e OYTH BIOCKO-
HaJIeHHS HOPMAaTHBHO-TIPABOBOTO  3a0e3NeueHHs
PO3BUTKY JaHoi chepn Ta PHHKY
aBiaTpPaHCIIOPTHUX TIOCIYT, PO3BUTKY MEXaHi3MiB
JIep’)KaBHO-NIPUBATHOTO MAPTHEPCTBA, B TOMY YHCII
IHBECTHIIIIHOTO, 1, 3BUYAHHO, TiABUIICHHS PiBHS Ta
3abe3neuenHs oOesneku [1, ¢. 33].

Came 10 NpiOPUTETHUX HANpPsIMiB BHYTPILIHBOL
TIOJITHKK JiepKaBU y cdepl MOBITPSHOrO TpaHC-
MOPTY HAJIEXKUTD JACP>KaBHUM HATIsI (KOHTPOJIb) SIK
0JlHa 13 IPaBOBHUX (OPM JIEPKABHOTO PETYIIOBAHHS
aBiaTpaHcriopTHoi  cdepu. Y  Hamionanbhii
TpaHCHOPTHiN crparterii Ykpainu Ha mepion o
2030 poky aKIIEHTYEThCS yBara Ha «BJIOCKOHAJICHHI
3aKOHOJABCTBA 3 MWTaHb I[WBIILHOI  aBialii;
NpUBEICHHI 1HQPACTPYKTYpU MOBITPSHOTO TpPaHC-

MOPTY Y BIJMOBIAHICTh 13 MIXKHAPOJHUMH BUMOTa-
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MH; 3a0e3TledeHHI MOTpe0d BITYM3HAHUX 1 3aKOp-
JOHHUX aBiaKOMIaHIHA y sIKiCHOMY 00CIyroByBaHHI
MOBITPSHOTO PyXy; 3a0e3meueHHi Oe3lekn aBiarlii;
iHTeTpamii CHUCTeMH aBiallifHOTO TpaHCIOPTY 3
€BPOIICHCHKOI0 aBIaIlifHOIO TPAHCIOPTHOIO CHCTE-
MOIO; OHOBJICHHI MapKy MOBITPSHHUX CyaeH» [2]
TOIIIO.

HamionansHe 3aK0HOIaBCTBO B cdepi HUBLIBHOT
aBiawii mepeOyBae Ha cTanii pegopMmyBaHHA Ta
yIIOCKOHAJICHHS, METOIO SIKOTO € CTBOPEHHS YMOB, Y
SAKUX TOBITPAHUI TpaHcmopT Oyae MaTth 3MOry
pO3BHMBATHCS, HE 3MEHINYIOYM piBHS Oe3MeKu
IIOJIBOTIB Ta aBialiiHOI Oe3MeKH.

Posrnspatoun aBiaTpaHCOPTHY CHCTEMY 3 TOY-
KU 30py O€3MeKH, TOPEUHO MOTOJUTUCS 3 AYMKOIO
O. I'yirymroka Tta 0. BoHgaps, ski 3a3Ha4al0Th, 1110
«aBilaTpaHCIIOpPTHA  CHCTEMa €  CHCTEMOIO
BIJKPUTOrO THIY, Ha SKy BIUTUBAE IIHMPOKHIA
CHEKTp TEXHIYHUX, MNPUPOJHHUX, JIOJCBKUX Ta
Koxna
CIIPUYMHSIE CTBOPCHHS NIEBHUX pU3UKiB» [3, C. 87].

CKOHOMIUHMX  HeOe3IeK. HeOe3neka

Croromni Ykpaina mepeOyBae B OIHiHM rpymi 3
KpaiHaMu, BIJIHECEHUMH JI0 TPy HAaWBUIIOTO pH-
3MKY 3 TOYKHM 30py Oe3meku moiboTiB. BomHouac,
3aKOHOJIaBYa 0aza I10]10 3aXHCTY
aBiaTpaHCIIOPTHUX OO’€KTIB 1 BiJHOBIEHHS IXHBOL
poOOTH B mepioa BOEHHOTO 4acy HEJOCTATHBO PO3-
pobsieHa. OkpiM TOro, BiJCYTHICTH IPaBOBOTO
MeXaHi3My KOMIICHCAIlil 30MTKiB UIsl aepOTOPTiB i
aBiaKOMIIaHi¥ € BEIMKOO MPOOIEMOO, 1[0 CTPUMYE
IHBECTHIII] y Talny3b Ta OTPeOy€e YAOCKOHAIICHHS y
BIJNOBIHOCTI 710 YMOB, y AKX epeOyBae YKpaiHa
B JIaHUH 4ac.

B yMoBax BO€HHOTO CTaHy € BHUCOKHH PHU3HK
aBiakaractpod. Y 3B’S3Ky 3  BIICYTHICTIO
HaI[iOHATbHUX TIpaBUI y cdepi po3ciigyBaHHS,
VYkpaiHa Mae BENMKY KUIBKICTb 3ayBa)KCHb ILOJO
JisUIBHOCTI Yy cdepi TEXHIYHOrO pO3CIigyBaHHS
aBianiiaux nofii. Lle Tex € onmHiero i3 mpodiem,
sKa noTpedye JOONpaltoBaHHs Ta YAOCKOHAICHHS.

SIk 3asnagae A. [lomsHchbKka, «3a0e3MEeUeHHS
Oe3neky aBiauifHOrO TPAHCHOPTY CIiJ PO3TIIAAaTH
K KOMIUIEKCHE IUTaHHS, SKe BKIIodae 3abesre-
YyeHHsI Oe3MEeKH IMOILOTIB, 3aXUCT I[UBIILHOI aBialji
BiJl aKTiB HE3aKOHHOTO BTPYYaHHS, EKOJOTIUHY
Oe3reky, eKOHOMIUHYy Ta iH(popMaliiHy Oe3rmeky»
[4, c. 191]. Be3neka moIBOTIB — II€ TE, YOTO OYIKYE
CYCHIUIBLCTBO BiJI aBiallifHOTO TPAHCIIOPTY.

HatiromoBHimorm mpobieMoro, Ha Hal TOTJISI,
€ Te, 10 3aKOHOJABCTBO  YKpaiHU Yy
aBlaTPaHCITOPTHINA cdepi He amanToBaHE HATICKHAM
YUHOM 0 3arajlbHOEBPOIEHCHKUX cTaHmapTiB. To-
My MTOTPIOHO HITKO yCBiIOMITIOBATH, IO BiJ SIKICHOI
peadizamii €BPOIHTETPALliTHUX MPOIIECIB,
iHkopnopyBaHHs1 akTiB €C 10 HalioHaJLHOTO 3a-
KOHOJIAaBCTBA, HOT0 Y3TrOJXKEHOCTI 3 BiJIMOBIIHUMHU
cTaHgapTamMu Ta BuUMoramu €C 3HAYHOIO MipOIO
3aJ€KUTh ~ PO3BUTOK  HAIIOl  JAEpKaBU  SIK
JIEMOKPATUYHO1, COI[IaJIbHOT Ta TPaBOBOL.

MoxHa cKa3aTH, 110 caMe PO3BUTOK CYCIiIbHUX
BiITHOCHH TIOTpeOye 000B’SI3KOBUX il came 3 OOKY
JIep>KaBU MIOJI0 BPETYIIOBAHHS CYYaCHUX BUKIIHKIB.
I Tomy VkpaiHa iMIUIEMEHTYe MIKHApPOAHI Ta
€BPOTICHCHKI CTAaHJAPTH IIMBIJILHOT aBiallii 3 METOI0
CTBOpEHHS 0€3MeYHOro aBiallifHOro mpocTopy.

12 xoBtHs 2021 poky Oyna mignucana Yropaa
Mk Ykpainoto Ta €Bponeticbkum Coro3oMm i Horo
JIep)KaBaMU-WICHAMU TMPO CIUIBHUN aBialiiHuN
npoctip. BiamoBigHo mo cratTi 1: «MeToro 1€l
CAIl wmix
VYkpainoro ta €Bponeiicekum Cor030M 1 Horo aep-

Yronu € IOCTyNOBE CTBOPEHHSA
JKaBaMU-WICHAMH, IO TPYHTYEThCS, 30KpeMa, Ha
IZICHTUYHUX TIpaBUJax y cdepi Oe3MeKH MONbOTIB,
aBianiiHoi Oe3rneKu, opraHi3allii HoBITPSHOTO PyXY,
3aXHMCTy HaBKOJMIIHBOTO CEPEJOBHUINA, 3aXHCTY
IpaB CIIOKUBAYiB, CHCTEM KOMIT FOTEPHOTO OpPOHIO-
BaHHS, a TAKOXX Ha IIGHTUYHUX TPABUIaX CTOCOBHO
COLIAILHUX AacCIIEKTIB». 3 II€0 METOK Yroua
BCTaHOBITIOE 00OB’S3KOBI MpaBmIla, TEXHIYHI BUMO-
TH, aJMiHICTpaTUBHI MIPOLEAYPH, 0a30Bi
eKCIUTyaTalliiiHi CTaHIapTH Ta IMIDIEMEHTaIliiHi
HOPMH, SKi JiepKaBa-IIiJIICAHT TOBHHHA BTIJIUTH Y
HaIllOHaIbHE 3aKOHOAaBCTBO [5].

Lleii  mOKyMeHT  mependadae  CTBOPEHHS
CIJIBHOTO aBiaIliifHOTO MPOCTOPY MiX YKpaiHOMO
ta €C, mo cOpusATHME B3aEMHOMY AOCTYIY [0
PHUHKIB aBiarnepeBe3eHb Ta BIPOBAKEHHIO OJJHAKO-
BUX MPaBUJI, COLIAIbHO-€KOHOMIYHOMY 3POCTaHHIO,
JIO3BOJINTH  30UIBIINTH  KUIBKICTH  aBlaliiHUX
MapUIpyTiB, HOKPALIUTHU SKICTh IIEPEBE3CHb, 3HU3U-
TH I[iHM Ha aBIaKBUTKH, BU3HAYUTHU MPIOPUTETHICTD
IHBECTULIH NiepaBu B iHQPACTPYKTYpY, aKe 1€
HeoOXiZHa yMOBa ISl PO3BUTKY HE TIJIBKH
pETioHIB,

a W ogepxaBu, 11 BXO/KEHHS JO

€BPOTIEHCHKOI aBialliifHOT Mepexi.
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QopmyBaHHS ~ Ta  BIOKPHTTA  CIIUIBHOTO
aBiarifHoro mpocTopy Mik YkpaiHoro Ta €C
repeadavae iMIDIEMEHTAITII0 B HaIllOHAJIBHE 3aKO-
HOJABCTBO 3a3HAYCHHUX CTaHAApTIB Ta BUMor €C. Y
MepIry 4epry, MoBa iijie Ipo TeXHI4HI CTaHIapTH i
3000B’s13aHHsl YKpaiHu 3 yHidikamii 3akoHOmaBCT-
Ba, NP0 IUIMH MEpeliK €BPONEHCHKUX PEryJISTHB-
HUX aKTiB — BiJI aHTUMOHOMIIOJBHUX JIO TCXHIUHUX,
AKi 3a3HaYaIOThCA y AoAaTkax n0 Yroau mpo CAIL
Ykpaina 3000B’SI3yETHCS JOTPUMYBATUCS
MPUHIIMIIB 1 MPAKTHK, BUKIAJICHUX B aKTYaIbHHX
pimeHHsix Ta pernamentax €C, mocTymoBo Hocs-
raro4M BiAMOBITHOCTI 0 peryiameHTiB €C Ta cuc-
aKkpeauTariii,
poOIT 3 OI[IHKK BIAIMOBIAHOCTI Ta PUHKOBOTO Ha-

TeM CTaHAapTH3allii, MEeTPOJIOTii,
risiny €C [6, €. 3]. bigbm Toro, He MUBISYKCH Ha
BiliHYy, yci Il CTaHOApTH 3a IJIAHOM BIPOBAJIKY-
I0THCS y Hallle HalllOHANbHE 3aKOHOAaBCTBO. [Ipo-
Te, 3apa3 y Hallii KpaiHi HeMae aBialiepeBe3CHb SIK
TaKuX, BPaXxOBYIOUH Te, IO Ie AIHCHO HeOe3MeuHO.

[IpoananizyBaBii OCHOBHI HpaBOBiI MpoOiieMH
aBiaTpaHCNOpPTHOI ranmy3i YKpaiHu 1 BpaxoBYHOYH
Hebe3neky, SKy IIOJEHHO Hece BiliHa, TOBOPUTH
PO MOBHOIIHHE BiIKPHUTTS MOBITPSIHOTO MPOCTOPY
Ha JJAHOMY eTamli IIe 3apaHo. PU3WKH MmacaKupch-
KHX TIepEeBE3eHb BHCOKi, a Oe3meka — 1€
HaWToJIOBHIIIE. BpaxoBylounm CKiIaHy CHTYyaLilo
ChOTOJICHHS, HEMOXKJIMBO TapaHTyBaTh Oe3neKy
MacakWpiB Ta JNTaKiB IJl 4Yac PEWCIB, OCKIIbKU
ICHye€ 3arpo3a pakeTHHUX aTak.

Jis BITHOBJIEHHS aBialliiHUX TIEpPEBE3CHb B
VYkpaiHi moTpiOHO MPUKIACTH YUMAJIO 3yCHIIb 3 00-
Ky JepaBu. JIoiIbHO 3rajaTté Ipo JesiKi IMpHKiIa-
U IHIIHX KpaiH Ta perioHiB, fAKI TEepexITn
KOH(JTIKTH, KpU30Bi sBUINAa ab0 HaBiTh Tepedy-
BAIOYM y TPYyNi HAaHBHIIOTO PU3UKY, BUKOHYBAIIU
aBiamepeBe3eHHs. Hampukinan, I3paine wacto
OTIMHSIETHCS B CUTYaLisX 3arpo3H 3 OOKY paKeTHUX
aTak, Ma€ PO3BMHEHY CHUCTEMY 3aXHCTY Bifl paker
JUTSL IUBLTBHOT aBiamii. IxHi miTaku oOnamHaHI CHC-
TeMaMH, sSKi JJO3BOJIIOTH 3aXHILATH iX BiA paker-
HUX 3arpo3. Taki 3aX0Au MOXKYTh OyTH Ba)XJIMBUMH
JUTSE 320€3MeYeHHST OE3IEKH MacaXKUpPiB.

[HIIMM BapiaHTOM MOXKHA B3SITH NpHUKIag Mod-
JIOBU, SIKa TEPIOJMYHO 3a3HA€ 3arpo3 JJis CBOET
IUBLIBHOT aBiamii yepe3 KOH(IIKTH B perioHi, 30K-
pema Ha MiBJHI KpaiHW, TOMY 3aBJSKH ITiITPUMIII
MIXKHApOJHUX TApTHEPIB Ta Oprasizamid y cdepi

aBiamii OyJlO BH3HAUEHO TEpeNiK Oe3MeYHUX
aepoIIoPTiB 1 BUALICHUX MOBITPSHUX Tpac, SKi J03-
BOJITIOTHh 32 KOPOTKHH Yac MOKWHYTH TMOBITPSHUIN
mpoctip. Came med MiAXiZ € JOCHUTh PO3YMHUM,
a/pke BiH MiHIMI3YE DPH3HWKH IS TACAKHUPIB Ta
aBialiiftHuX NepEBi3HUKIB, 3a0e3meuyoun
MOJKJIMBICTh IIBUAKOTO TOKUAAHHS TMOBITPSIHOTO
TpaHCIIOPTY B pasi 3arpo3su [7, . 166].

Bararo xTo BBaXkae, 110 YMM JIOBILIE TPUBATHUME
BiliHA, THM BaX4YOow Oynae curyamis s
YKpalHChKOI IMBUIBHOI aBiallii, i THUM JOBIIC iH
MOTIM JIOBEAETHCS BiAHOBIIOBATUCH. [IpUXMITBHUKH
miel JOYMKH TepeKOHaHi, IO ONTUMAaIbHUM
BapiaHTOM OyB OM 3amyCK MepeibOTIB HaBITh B
yMmoBax BiifHu. CaMe TOMy BOHH NPOIOHYIOTH 3a-
MYCK TOJIBOTIB i3 JIBOX YKPaiHCBKUX aepomnopTiB:
aeporopTy
iM. [I. lanuupkoro ta «MiXKHApOJHOTO aepOMOPTY

«MiXHapOAHOTO JIbBiB»
Yxropoa». Uepes TepuTopiaibHy ONHM3BKICTh IHX
aepoMoOPTIB J0 KOPJAOHY JITaKW 3MOTJIH O IIBHIKO
MOTPAITUTH B TOBITPSHUN MPOCTip €BPONEUCHKOr0
Coro3y 1 Oe3meuyHo 3/iHcHIOBaTH MOJILOTH. OHAK
JUTSI ITbOT'O BCE OJTHO MOTPiOHI rapaHTii O€3MEeKH Bij
3CY [8, c. 256-257].

Ha cworognimmHiii aeHs Ykpaina mepeOyBae B
TpyMi 3 CeMH KpaiH i3 HAWBHUIIUM MEPIINM PiBHEM
PU3UKY 3 TIOTJISIy Oe3neKH MoyboTiB. Excruryaran-
TaM [HBUILHUX JITaKiB PEKOMEH]IOBAHO TOBHICTIO
YHHUKATH TaKUX 30H, aJPKe JITaKd MOXKYTb OyTH He-
MPABIILHO ineHTu(diKoBaHi CHUCTEMaMHU
MPOTUIOBITPSHOI OOOPOHHM ¥ Ha HHUX TIOMHIJIKOBO
HAIIATBCSA, ab0 MOTpanmUTH MiJ MEepPexXpecHUuil BO-
TOHb IIiJ Yac TOBITPSIHUX aTak Tomo. BapiaHT
BiJTHOBIICHHSl ~ aBialepeBe3eHb MOXKIUBUH, aie
MoTpiOHO mIe Oararo i Ta pimeHs 3 OOKy Jepika-
BU, a0W yce e 3p00UTH MaKCUMAaIIbHO Oe3MeYHUM.
3okpeMa Oarato I0ONpalfoBaHb MOTPIOHO Ui Ha-
IIOr0 HAIIOHAJIBHOI'O 3aKOHOJABCTBA MIOAO LHOTO
nutaHHs. [loTpiOHO po3MexyBaTH OKpeMi 30HH
MOBITPSIHOTO TIPOCTOPY 3 YpaxyBaHHAM DPIBHA PH-
3UKy, O€3MeKH MOJLOTIB Ta CHEIlaIbHUX 3aXOIiB
U 1X MIATPUMKH, SK e 3poOJIeHO B aeponoprax
I3paimo abo Ipaky.

Takox, 3a aHaJOTI€r0 i3 MPaKTUKOI B MoOJI0BI,
B YKpaiHi HEOOXiJHO BH3HAYUTH HEPEIiK BIJIHOCHO
0e3nmevYHrnX aepornopTiB Ta KOHKPETHUX TOBITPSIHUX
Tpac, 10 JA03BOJMTH 30€perTH 3aJUIICH] JITaKu Ta
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B HAWKOPOTIIMA CTPOK MOKHUHYTH MOBITPSIHUHN
mpocrip [9, c. 24].

[IpaBoBux mpobyeM y aBiaTpaHCIIOPTHIN Tamy3i
VYkpaiHu € yumaiio i BOHH yCi OJHO3HAYHO MOTpe-
Oytore BHpimeHHs. CamMe TOMy TMONIYK IIISXiB
BJIOCKOHAJICHHS HAI[IOHAJIBHOTO 3aKOHOJABCTBA €
BRXJIMBUM KPOKOM y PO3BHTKY JaHOi ramysi. Ha
CHOTO/IHIIIHINA J€Hb, BUPIIIEHHS MOTPEOYIOTH PSII
MpOOJIEMHUX ~ acCleKTiB,  30KpeMa  TOPSJI0K
pO3CIiIyBaHHS  aBialliiHUX  TOJiH,  Oe3mneku
MOJILOTIB, BIPOBA/DKCHHS HOBUX IHHOBAIIHHUX
TEXHOJIOT1H, BU3HAYCHHS ONTHMAaJIbHUX HAIPIMKIB
YIOCKOHAJICHHS HAIllOHAJILHOTO 3aKOHO/ABCTBA Ta
MaKCHUMaJIbHE MIPUBEICHHS roro hi (o)
3araJbHOEBPONICHCHKUX CTaHIAPTIB.

Ha panomy erami posciimyBaHHsS aBialliifHUX
MOJiH Ta THIMAEHTIB 3 MOBITPSHUMH CYIAHAMH, 110
3apEECTPOBAHI B JIeprKkaBax-wieHaX MiXHapOIHOI
oprasizaimii IUBIJIBHOI  aBiamii, MPOBOJATHCS

npoueayp
HarionansHoro O10po 3 po3CililyBaHHs aBialliitHUX

BIJIIOBIAHO bi o) BHYTPIIIHIX
oI Ta IHUUACHTIB 3 IUBUIBHUMU CyJHAMH. Y
3B’SI3KY 3 BiJICYTHICTIO IHKOPIIOPOBAHMX IPaBUI Y
HaIlOHAJILHOMY 3aKOHOJABCTBi, YKpaiHa peryssip-
HO OTpUMYE TIPaKTUYHI pEKOMEHJAIi II0J10
po3ciigyBaHHA y cdepi TEeXHIYHOi CKIJIaJ0BOI
aBianiitnux mogii [5, €. 5]. Came ToMy, Ha HaIl I0-
IMd,  IMIJIEeMEHTalis  3arajlbHOEBPONEHCHKUX
craHapriB, 30kpema Pernmamenty €C Ne 996/2010
CHpPUATUME TiIBHUIIEHHIO PiBHA O€3IEKH IOJIbOTIB,
3IIMCHEHHIO 3aXOiB OO0 3MEHIIEHHS KIITBKOCTI
aBlallifHUX IIOMIA Ta IHNUIEHTIB Ta 30UIBLICHHIO
JIOBIpM MIXKHAPOJHOI CIIIBHOTH JIO aBialliifHOro
npocTopy YKpaiHu.

B yMoBax BHMCOKMX pHU3HUKIB, IIOB’SI3aHHX 13
BiI{HOIO, HaIllOHAJIbHE 3aKOHOJABCTBO HE IPOIIOHYE
e(eKTHBHUX CTPAaXOBUX MEXaHi3MiB IJIsl IOKPUTTS
30UTKIB aBiakOMIIaHii Ta aeponopTiB. MikHapOAHI
CTpaxoBi KOMIIaHil Hapa3i abo He CTPaxyloTh PU3H-
Kd B YKpaiHi, a00 poOJisATh 1€ 3a 3HaYHO 3aBHILE-
HUMH Tapudamu. Bupimenss 1miei npobiemu
notpedye MPUAHATTS CHELiaIbHUX 3aKOHOJABYUX
3ax0/1iB TS MiATPUMKH HaLlOHAJIBHUX
aBialepeBi3HUKIB, BKIIOYHO 13 CTpaxyBaHHSIM i
Jiep>KaBHUMH TapaHTisSIMHU.

BoxuBarouum 3axoiB, 10 CIIPSMOBaHI Ha 3a0e3-
MEYEeHHS TOJABIIOr0 HAOMMKEHHS HAI[IOHATBHOTO
€C, o

3aKOHOAaBCTBA O  3aKOHOJAaBCTBa

mependadeHi I BIPOBAPKCHHS BIiATOBIAHO [0
Yromn mpo CminbHuii  Asiamiiamii  [Ipocrip,
¢haxiBri y cdepi nUBUTEHOI aBiallii 0COOINBY yBary
MTOBHHHI aKIIEHTYBAaTH Ha MUTAHHIX IMIUIEMEHTAIIi{
MPaKTUYHUX PEKOMEHIAIlii Moo 3a0e3meueHHs
Oe3mneku asiarlii, 30kpeMa, 0€3IeKH MOJIbOTIB, Yepe3
000B’SI3KOBE 3/IIMCHEHHS TOCTIHHOTO JEPKaBHOTO
HarJIsAy 1 KOHTPOJIKO 3a Cy0’eKTamMu Ta 00’ €KTaMu
aBialiifHOro CIIONMYYeHHS SK B YKpaiHi, Tak i 3a ii
MEKaMH.

BinbiricTh HOpMAaTUBHHUX aKTIB, IO PETYIIOKOTH
po0OTy aeporopTiB, HE BIANOBIJAIOTH CYYaCHUM
BuMoram. [Tigxonu 1o Oe3rneku, TEXHIYHOTO 00CTy-
TOBYBaHHS, €KOJIOTIYHOI BIAMOBITAIILHOCTI H PO3-
BUTKY 1HQPACTPYKTypH 3aJHIIAIOTbCS Hee()EeKTUB-
HUMH. 3aKOHOJIABCTBO MOTpeOy€e BIOCKOHAJICHHS 3
OTJIAAy Ha MIDKHApOTHUH JOCBil, BKIIIOYHO 3
MEXaHi3MaMH CTHMYJIIOBaHHS IHBECTHIIIH Yy aepo-
MOPTH Ta CTaHIAPTU3ALII0 MPOLICAYP JIIIICH3YBaHHS
Ta cepTudiKarii.

YcninHe BUPINICHHS LUX IHTaHb MOTPEOye
MUJIBHOTO Harsgy 3 OOKy
MDKHapOJHUX oOprafizamii y cdepi UUBLIBHOT

KOHTPOJIO  Ta

aBianii, a Takox JlepkaBHOT aBialliiHOI CITy>KOHU
Ykpainu Ta YKpaepopyxy.

VY ckiagHUX yMOBax BO€HHOI arpecii 3 6oky P®
HaA3BHYaWHO BAXKJIMBUM € MaKCHMajbHeE 3a0e3Iie-
yeHHsI 0e3MepepBHOCTI TisUTBHOCTI YKpaiHU 100
HAaONMKEHHA 3aKOHOJABCTBA TIPO BiTHOBIIEHHS
IUBIIBHOI aBiamii YKpaiHW 110 MDKHApOJIHUX
cranzapris [10, c. 44].

HesBaxkaroun Ha Baxki st YKpaiHM dYacw
BOEHHOI arpecii 3 6oky P®, moTpiOGHO TPOIOBKY-
BaTH TMIpalfoBaTH HaJ BUKOHAHHSIM 3000B’s3aHb
Jiep>KaBy, 0 BUILUIMBaOTh 3 Yroau mpo CAIL VYci

3alUlaHOBaHI ~ 3aXOMW  IIOAO  BiJHOBJICHHSA
MOBITPSIHOTO  PyXy B MOBITPSIHOMY IPOCTOpi
VkpaiHi  micnsg  3aKiHYE€HHS ~ BOEHHHX  Jiid,

BiJTHOBJICHHS acpOHABIraliiiHOl iHPpacTpyKTypH Ta
3a0e3reueHHs]  BIAMOBITHOTO  piBHA  Oe3mneku
MOJILOTIB TMOBHHHI OyTH BTNEHI B KHUTTS MIiCHA
Hamioi nepemord [5, C. 6].

VYkpaina Moxke B3STH Ha O030pPO€HHS JOCBiX
IHIIMX KpaiH, ajie Ma€ PETEeIbHO PO3IJISIHYTH CBOIO
cutyarito. Buxomsiun 3 1mboro, MOTPIOHO 3aBXKIH
NIyKaTH HaHONTHUMAIBHINI NUISXH BJIOCKOHAICHHS
HaIllOHAJILHOTO 3aKOHOJaBCcTBA. He MeHII BaxkIiBe,
HE MPOCTO BHECTH 3MiHH, 3yMiTH BIIPOBIUTH HOP-
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MH 3arajJbHOEBPONEHCHKHX CTaHAApTIB, aje U
YMLIIO BUKOPHUCTYBATH 1€ Ha MpakTuIli. Timpku Toml
MH MOXEMO DPO3BHBATH aBialliiiHy cdepy, HaBiTh
BPaxOBYIOUH BHKJIMKH CHOTOJICHHS.

BucnoBku. Ha crorognimHiii neHp iCHye 4u-
Majo npobiieM y cdepi mpaBoBOro 3abe3reucHHS
aBiaTpaHcnoOpTHOI rany3i Ykpainu, ki moTpe0yloTh
e(eKTUBHOTO BHPILICHHS, BPaxOBYHOYH T€, L0 Y
HaIni kpaiHi Wje BiiiHa. 30kpeMa, MOTPiOHO po3-
pobutn edeKkTUBHHI TOPSOOK PO3CIiTyBaHHS
aBiallifHUX TOJiH, 3BEPHYTH OCOOJIMBY yBary Ha
3a0e3neyeHHs Oe3MeKH IOJIbOTIB, BIPOBAIKEHHS
HOBUX IHHOBALIMHUX TE€XHOJOTIH, BU3HAYCHHS OIl-
TUMaJTbHUX HaIPSMKIB YIOCKOHAJICHHS
HAI[lOHAJIFHOTO 3aKOHOJIAaBCTBA Ta MaKCHMalbHe
NPUBEIEHHSA HOro N0 3arajlbHO€BPONEUCHKUAX
CTaHJIAPTIB.

TakuM YMHOM, KOMIUICKCHE BHPILIICHHS HasB-
HUX M[poOieM, MWIBHUM Harisg 3a UM 3 OOKy
JepKaBH, BIPOBA/DKCHHS 3MiH [0 HAsBHOTO
HAI[lOHAJIFHOTO 3aKOHOJIAaBCTBA 3MOXYTh JATH Ha-
JISKHUN pe3ynbTar, TOOTO 3pOOUTH yce Ui TOro,
mo6 asiamiiHa Tamy3b pPO3BHUBANACh Y TaKHH
CKJIQJIHUH JJIs HAIIol KpalHW 4ac, 30KpeMa 1 IMiciis

HAIIIOi IEPEMOTH.
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CERTAIN PROBLEMS OF LEGAL SUPPORT OF THE AIR TRANSPORT
INDUSTRY OF UKRAINE FROM THE STANDPOINT OF MODERNITY
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Lyubomyr Huzar Avenue, 1, 03058, Kyiv, Ukraine
E-mails: nataliia.zhmur@npp.nau.edu.ua, 6182016@stud.nau.edu.ua

Purpose: to determine the state of legal support of the air transport industry of Ukraine in the conditions
of war, the main problems in this area, to provide scientific and practical recommendations for improving
the legislative regulation of existing problems in Ukraine, taking into account European standards and the
experience of European countries. Research methods: the work uses general methods of scientific cognition,
determined by the purpose and objectives of this study, namely: logical generalization, analysis and
synthesis, comparison and systematic approach, as well as comparative legal and systemic-structural
methods. Results: the article highlights the current realities and problems of legislative regulation of the air
transport industry of Ukraine in the modern conditions, and identifies scientific and practical
recommendations for improving the relevant legislation at the current stage of development of the air
transport industry, taking into account the European standards. Discussion: Ukrainian legislation in the
field of civil aviation is undergoing reform. Today, a number of problematic aspects need to be addressed,
including the procedure for investigating aviation accidents, flight safety, the introduction of new innovative
technologies, determining the optimal areas for improving national legislation and bringing it as close as
possible to European standards. A comprehensive solution to these problems and close supervision of this
process will lead to the restoration and development of the aviation industry of Ukraine, taking into account
the challenges of our time.

Key words: air transport industry of Ukraine; regulatory regulation; legal issues; European standards;
war conditions.
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INPOBJEMMU ITPABOBOI'O PET'YJIFOBAHHA ITIOPAAKY
OPI'AHI3ALII NEPEBE3EHDb ITACAKUPIB
TA BATA’XKY ABTOMOBIJIBHUM TPAHCIIOPTOM

Jep>kaBHE HEKOMEPIIiHHE MiIPUEMCTBO
«depxxaBHuii yHiBepcuteT «KuiBchbKHii aBialiiHUN IHCTUTYT
npocnekT Jlrobomupa ['y3apa, 1, 03058, Kuis, Ykpaina
E-mail: cube_84@ukr.net

Mema cmammi noaseae y 30ilCHEHHI NPAOBO20 AHANIZY HOPMAMUBHO20 3a0e3neyeHHs NOPSIOKY
opeanizayii nepege3enHs NAcaMiCupie asmomMoOIbHUM MPAHCNOPMOM, GUABNEHHS NPOSANUH, NpodIem
npaso6oco pecynioganHss ma HA OCHOBI OMPUMAHUX De3VAbMAami6 HAOAHMA GIONOBIOHUX NPONO3UYIU O
wisxie ix noodonanus. Memoou 00cnidyiceHHA NOAAIOMb 6 AHANIZI NOPAOKY HOPMAMUBHO20 PecyNI08aAHHS
00CmedHCeHHsl NACANCUPONOMOKIE ONlsl GUGUEHHS NONUMY YU BUSHAYEHHS DIGHA 3a0e3neueHHs nompeod
HAcCeNeHHsl  NACadCUPCLKUM  A8MOMOOIIbHUM — MPAHCNOPIOM,  OOCHIONCEHHSI NpoONeM  HOPMAMUGHO-
npagoeoco NOPAOKY peanizayii 8I0Kpumms Ho8Ux asmoobycHUX Mapupymis 8 Ykpaiui, oyinky egpekmugHocmi
0ii’ nopsaoOKy opeawnizayii nepegezenb NACANCUPIE ABMOMOOIILHUM MPAHCHOPMOM HA Menepiunii dac.
Pesynvmamu: ananiz HOpMamugHo20-npago2o pecyniosants NOpsAoKy OpeaHizayii nepeee3eHHs: nacaxicupie
ma 0azanxicy agmoMOOINbHUM MPAHCHOPMOM GUAGUE OKpeMi i cucmemui HedoniKu 3a0e3neyenHs npas sK
nepesi3HUKI6, MAaK [ NAcax)cupie, y KOHMeKCmi peanizayii npasa Ha NPoedeHHs 20CNO0apcbKoi OisibHOCHI 3
BIOKPUMMAM HOGUX MAPWPYMI, Md NACANCUPIE CMOCOBHO 0Oe3neKU OO0PONHCHbO2O NOKPUMMS ma Uooo
8UOOPY Micys NOCAOKU MaA 8UCAOKYU NACANCUPIB. 3a pe3yTbmamamu 00Ci0NHCeHHs 80a1acmvcs HeoOXIOHICMb
OHOGIICHHA HOPMAMUBHO20 3a0e3neueHtss y cghepi nepegeseHb nacaxrcupie asmomoOiibHuM mMpaHCcnoOpmoM.
06z060penna: ananiz npeomemy OOCHIONHCEHHA CIOYUMb NPO HeOOXIOHICMb NpuGedenHs HOPMAMUEHO-
npaeoeoi 6asu 00 6UMOZ Ma BUKIUKIE CbO20OEHHS 6 MEXHCax Nepese3eHb NACAMNCUpie asmomobinbHUM
mpancnopmom. Bpaxosyiouu npoeanunu ma HeOONiKU, 8ANCIUBO PO3POOUMU Ma 6NpoeAOUmMY edeKmueHi
Mexanizmu KOHmpouo, wo 0036015my 3abe3neuumu 0OMpUMAnHa HOPM ma CManoapmis nio yac 30iUcCHeHHs
20cno0apcybKoi 0isbHOCMI Y6 eKmamu 20cno0apio8ants (A8MomMoOiNbHUMU NEPeGi3HUKAMU), WO 6 CE0I0
yepay 00NOMOdCe NOKPAWUMU YMOBU Nepese3eHb NAcaxcupis, 3abesneuumu ma 30inbuumu nonum Ha
MPAHCNOPMHI NOCTY2U.

Kniouoei cnosa: nepesiznuxu (niyensiamu), nacasicupu, agmoodyc, asmomoOiibHUll, Mapuipym, po3Kiao;
0036i1; nociyau; besnexka; npasa, asMoOCMAaHyii; OOPONHCHE NOKPUMMA, THGPACMPYKMYPA,; 20CN00apcbKa
OisnbHicmb.

IlocTanoBka mpodaeMu Ta ii aKTyaJbHICTh.
Bigmosiano a0 3akony Ykpainu «IIpo aBTOoMOOi-
JTBHHUN TpaHcTopT» (fani — 3aKoH) BU3HAYEHO, IO
MACAKUPCHKUMH TIEPEBE3CHHAMHU € TePEeBE3CHHS
MAacaXUPiB JETKOBUMH aBTOMOOIISIMH 200 aBTOOY-
camu [1]. ¥V c1. 1 3akoHy Ma€ThCsl BU3HAYCHHS TEP-
MiHIB, SIKI BXKHBAIOTHCSI B OCTaHHBOMY. [Ipu 11bOMYy,

3aKOHO/1aBellb (PaKTHUYHO Ja€e Kiacudikarito 3a pi3-
HUMH BUJIaMH TIepeBe3eHHs macaxupi. Tak, Ha-
TPUKIIAI:

- 3aJIOKHO BT PEXKHUMY PYXY, SIKi TOAUISIOTHCS
Ha:

a) rmepeBe3eHHs

PEXHUMI PYXY;

MacaXupiB y 3BUYAHHOMY
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b) mepeBezenns macaxkupiB B
peXHUMI PYXY.

- 3aJIe)KHO BT PEKUMY MapIIPyTHOTO TaKci, SKi
MTOAUTSIFOTHCST Ha MICBKI Ta MIKMICBKI ITepeBe3eHHS
MMacaXupis;

- IepeBE3CHH MacaxupiB
aBTOMOOLJIEM Ha 3aMOBJICHHS,;

- 3aJISKHO Bijl PETYJISIPHOCTI MACaKUPCHKUX Tie-
peBe3eHb, SKI TOAUISIOTECS Ha IEpeBE3CHHS
MacaKUpiB Ha aBTOOYCHOMY MapIPYTi 3arajibHOTO
KOPUCTYBaHHS 32 YMOBaMH, BU3HAUCHUMHU MaCIOp-

eKCIIPECHOMY

JICTKOBUM

TOM MAapuipyTy, 3aTBEpIKEHHM B yCTAaHOBJICHOMY
MOPSIKY OpraHaMy BUKOHABYOI BIIaJU Ta OpraHaMH
MiCIIEBOTO CaMOBpsITyBaHHS; nepeBe3eHHs
MacaXUpiB Ha aBTOOYCHOMY MapHIPYTi 3arajibHOTO
KOPHCTYBaHHS 32 YMOBaMH, BU3HAUCHUMH ITaCIOP-
TOM MapuipyTy, 3aTBEpIKEHHM B yCTAaHOBJICHOMY
MOPSIKY YIIOBHOBKEHUMHU OpraHamu JIoroBipHux
CropiH y pa3i MbKHapOHUX TIEPEBE3CHb;

- peryJisipHi CHeriajibHi MacaXUPChKi IepeBe-
3eHHS, fAKI TOAUISIIOTBCS Ha BHYTPIMIHI Ta
MI>KHAPO/IHI.

Buxonsun Tinbku 3 onHiei miei knacudikarii
BUJIIB TIEPEBE3CHHS MAaCaXHUpPiB, 3 YIEBHEHICTIO
MOXXEMO TOBOPHTH, M0 L€ CKJIaJHUHA BUJ
CoLiaibHOI MISUTBHOCTI, SK CHOCIO opranizarmii Ta
ICHyBaHHSI COIliaIBHOTO opradi3my. | cmig 3ayBa-
JKUTH, 110 I[€¥ BUJ IISILHOCTI JIS TOro, 1100 BIH
JiSIB 1 MIT 33JJOBOJIBHUTH YBECh 4ac 3pOCTar0yi 10-
TpeOu y TepeBe3eHHI MacakupiB Ta Oaraxy, Mae
rapaHTyBatucsi 3 OOKy mTpOQUIBHHX OpraHiB
JepkaBHOI BJIagM Ta 1X IOCAAOBHX  OCIO.
BinmoBinxi opraau B 0co6i MiHicTepcTBa pO3BUTKY
rpoMaj Ta Tepuropiii Ykpainu, o0nacHUX aepixas-
HUX aJMIHICTpaIliii, MICBKUX paJl MalOTh 3aiiMaTHCS
He Jwme (OpPMyBaHHAM TMIONITUKH, aje 1 1i
peamizamieto, OpH LBOMY pealizalisi  Mae
3MIHCHIOBATUCST 1 B KOHTEKCTI  po30yHOBH
iH(ppacTpyKTypH, Aka O 3a0e3nedyBaia HOpMaJIbHE
($YyHKLIOHYBaHHS 3IIHCHEHHS IepeBe3CHb
MacaXupiB Ta Oaraxy aBTOMOOUIBHHUM TpaHCIIOp-
ToM. Tak, Hampukmaj, BiANOBIAHO IO IOJIOKEHb
3aKoHy MEPEeBi3HUKH MAIOTh 3yMUHATHCS TUIBKH Ha
aBTOCTAHLINX, ajieé Ha TMPAaKTHULi CKIAJAETHCA
CHUTYaIlis, KOJIM TePEeBaKHA KiJIbKICTh aBTOCTAHIIIN
3HaXOJ/IUThCSI y MIPUBATHIN BIIACHOCTI, CEPBIC SIKUX Y
OUIBIIOCTI BUMNAAKIB Oaxkae OyTH Kpalum, a Oruia-
Ta, SIKy Ma€ CIUIa4yBaTH MMEPEBi3HHUK 3a JIOTOBOPOM

3 BJIACHUKOM aBTOCTaHIIi, € 3aBUCOKOI0. [Ipn mpo-
My TOCIYTH, II0 HIOUTO BXOIATH O BapTOCTi, ab-
COJIIOTHO € HE3aJ0BUIBHUMU B KOHTEKCTI IXHBOI
SKOCTI 1 TOTpeOyIOTh MacTabHOTO yIOCKOHAIEH-
Hi, a00 X y3arami € BiICYTHIMH, HE3BR)XAIOUM Ha
Te, 10 BOHU MO (DaKTy OIMJIayeHi.

Hacrtymnne, ue cran gopir, cTal JOPOXHBOTO T0-
KPHUTTS B OJIBIIOCTI HE 33JJ0BOJILHSE TOPOXKHI CITy-
JKOM Ta OpraHu MOJIIlil, 100 BOHU MOTJIH ITOTOJUTH
aKTH BiJIMIOBINATBHOCTI JUITHOK POOIT HA MPEaMET
iX 0€3MeYHOCTI Ta KOMIUICKTAIll JOPOKHIMU 3HA-
KaMU Ta IOPOXKHBOIO Po3MiTKoI0. Benmki micta Ko-
HYe MOTpPeOYyIOTh pPO30YHOBH HOBHX JOPOKHIX
PO3B’SI30K, JIEP)KaBHUX aBTOCTaHIid. Takok BHa-
CIIIOK 301bIIEHHS IBUAKOCTEN TAa IHTEHCUBHOCTI
PYXy TPaHCHOPTHHUX MOTOKIB MHUTaHHA 3a0e3MeueH-
Hs1 Oe3MeKu pyxy Ta MPOIYCKHOI 3AaTHOCTI Ha Tie-
peTrHax i MPUMUKAHHSX AOPIr cTajo HabyBaTH BCe
OLNBIIOr0 3HAYCHHS, OCKUILKH 3 PO3BHUTKOM aBTO-

MOOLTBHOTO PYXy KIUTBKICTB JTIOPO’KHBO-
TPaHCHOPTHUX  mpurox  Oe3ymuHHO  3poc-
Tae [2, ¢. 8].

Buieza3nadyene morpedye akTUBHHX Ta MOCTIH-
HUX Jiif 3 OOKy Jep:kaBHUX OpraHiB B peamizamii
JIepKaBHOI TIONITUKH, MO0 3a0e3Me4nTH rapaHTy-
BaHHS JISUTBHOCTI TIEPEBI3HMKIB JUIA 3a/I0BOJICHHS
MOCTIHHO 3pOCTAlOYMX MOTPeO CYCIHiNbCTBA y 0e3-
NEYHUX TEPEBE3CHHAX I'POMAJSH HALIOI AEp’KaBH,
ix Oaraxy i3 myHKTY A 10 TyHKTY b.

AHaniz mociaimkenb i myOuaikauniii 3 mpo0Jie-
M. [Tutanns nopsaxy Ta nmpobjeM mpaBOBOTO pe-
T'YJIIOBaHHS 1HCTUTYTY NE€PEBE3EHHs MACaKUPiB aB-
TOMOOUTBHAM TPAaHCHIOPTOM BHUCBITIIOBAIUCH Y
npamsx: HE. Anenira, LB.bymrakosa, BK. I'bkeBcskoro,
B. Pazeanorcrroro, 1. Hikonmaenko, FO. lleBuyka Ta iH.
Brim, nuTaHHs paBoOBOro 3a0e3MEeYeHHs, IPaBOBO-
IO PEeryJIfOBaHHs 3 ypaxyBaHHSIM CTPIMKOI JUHaMi-
K{ CYCHIUJIBHUX BIZIHOCHH Ta MOTpeO CyCHiJIbCTBA Y
3OiHiCHEHHI NepeBe3eHb, Ha Hally OYMKY, 3aBXId
Oyze 3amuIIATHCS aKTyaJbHHUM, OCOONHMBO B KOH-
TEKCTI TepeBe3eHb MacaXUpiB aBTOMOOUIEHUM
TPAHCIIOPTOM.

Buksaax ocHOBHOro mMartepiany HOCTiIKeHHS.
Bignosigauii Haka3z MinicTepcTBa iHQpacTpyKTYypu
Vkpainu Big 15.07.2013 Ne 480 «[Ipo 3aTBeppkeH-
Hs [Topsiaky opranizaiii nepeBe3eHb MacaXKUpiB Ta
Oaraxxy aBTOMOOLUILHHM TPAHCIIOPTOM», 3apPEECT-
poOBaHUI B FOCTHIIIT

MinictepcTsi Yxpainu
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31 mumas 2013 p. 3a Ne 1282/23814 (mani — Iops-
JI0K), HA HAIy AYMKY, 3aKPIILTIOE 3aCTapiiuil ImiI-
Xi7 10 00CTEXEHHS IMacaKUPOIIOTOKIB IS BUBUEH-
HS IIONUTY YW BU3HAUCHHS PiBHS 3a0e3Me4eHHs 1o-
TpeO® HaceNeHHS MacaXHUPCHKUM aBTOMOOLTHHIM
TPaAHCIIOPTOM, aJKE aHaJi3 MAaCaXKUPOIIOTOKIB 3/iii-
CHIOETBCS 1€ 32 TAKUMHU METOJIaMH AK: TAOTUIHUH,
ob6mnikoBuii, BizyansHuii (1. 2.4. [Topsaky) [3].

Bignosigno mo n. 2.7 Ilopsaky TabmuuHuii Me-
TOJI 3aCTOCOBYETHCS sl 00CTEKEHHSI MTaca’KUpPOIIO-
TOKIB Ha HaWOUIBII 3aBaHTXXCHUX MapIIpyTax, Je
BU3HAYAETHCSl KUTBKICTh MAacaKUPiB, SIKi HA 3yNHUH-
Kax yBililum 10 aBToOyca Ta BUHILIH 3 HbOTO. Llei
METOJ 3aCTOCOBYETHCSI HA MICBKHX Ta MPHUMICBKUX
aBTOOYCHHMX MapHIpyTax 3arajlbHOrO KOPUCTYBaH-
us [3].

OO0JiKOBHI METOJ] BU3HAYEHHSA ITOYATKOBHUX Ta
KIHLIEBUX MYHKTIB MOI3[IKH MACaKUPIB 3aCTOCOBY-
€THCS 7Sl OOpOOIIEHHSI BiIOMOCTEH PO MpojaHi Ha
KOXCH pelC KBUTKH 13 CUCTEMaTH3aIli€ero 1€l iHdo-
pMamii Ta 3 MOJANBIINM MOJCTIOBAHHSM TacaKu-
pomorokiB. Lleli MeToJ 3aCTOCOBY€EThCS Ha MIXKMi-
CHKUX aBTOOYCHHX MapIIpyTax 3arajllbHOr0 KOpHC-
tyBaHHs (1. 2.8 [Mopsaxy) [3].

BizyanpHuit MeToll OOCTEKEHHS MMacakuporo-
TOKIB NPOBOAWTHCS IUIIXOM Bi3yaJIbHOTO BH3HA-
YeHHS PiBHS HAITOBHIOBAHOCTI aBTOOYCIB y TOJMHU
«IiK» Ha BU3HAYEHHX OPraHi3aTOpOM ITacaKMpCh-
KHX TIEPEeBE3CHb UM aBTOMOOITHLHUM IEPEBIZHUKOM
HaWOUTBII 3aBaHTAKEHUX 3YNMUHKAX MapIIPyTy Ta
(ab0) y myHKTax mepecaZok Ha IHIN MapmpyTH
(. 2.9 Mopsiaky) [3].

Crnin 3ayBaxkutd, 110 mosiokeHHs Ilopsaky B
m 2.7 — 2.9 Ha Hamy OyMKY € MOpPaJibHO 3acTapi-
JIUMH B YMOBaxX BCEOXOILTIOOUOI 1udpoBizamii 0i-
JBIIOCTI TIPOIIECIB y Pi3HUX cepax KUTTEMSUTEHO-
CTI CyCHiJIbCTBA, TOMY Taka IpoLeaypa Mae He-
BiJ’€MHO Ji/pKuTatizyBatucs. Bapro Takox 3ayBa-
XKHUTH, IO Ti YU IHII HiApPaxyHKH, SKi HEOOXiIHO
3I1HCHIOBATH NP OOCTEXKEHH] MacaKUPOMOTOKIB 32
y4acTio (hi3M9HUX 0Ci0, MOYKHA CTABHUTH il CYMHIB
CTOCOBHO iX mpaBAMBOCTI Ta TouHOCTi. [limxing
LUISIXOM MPOBEIEHHs aHKETYBaHHS Ta MiApaxyHKiB
JIOABMHU B CY4aCHHX YMOBaX TEXHIYHOTO PO3BUTKY
€ BIIDKUTHIA. TUM OliIbIIIe, SKIO TOBOPHTH MPO Mi-
CbKMI JEpXKaBHUW PETyJSIpHUM TPAHCIOPT, SIKUN
MEPEeBO3UTh MACAXKHPIB, TO HA OCTaHHIX BCTAHOB-
JIeH1 BaIiJaTOPH, SIKi MOXHa Oysi0 6 BUKOPHCTOBY-

BaTH B CBOIO YEPry IS MiAPaxXyHKY MacakKUpOIo-
TOKY B OyIb-SIKHil 4ac, B TOMY YHCIIi B 4ac mik. Ta-
KAM 9HHOM, BUKOPHUCTOBYBAJIHCH O TUTBKH CTATH-
CTUYHI JaHi PO KITBKICTH JIIONCH, SIKi OTUTATHIIN 3a
mpoi3a, 6e3 o3HaHOMIICHHS 3 BiATIOBIIHMMH JaHU-
MH, LI0 BiIHOCATHCS IO IEpCOHANBHUX AaHuX. Lle 6
JIOTIOMOTJIO YHUKHYTH BCT@HOBJICHHS JTOJATKOBUX
OKpEMUX MPHUCTPOIB Ha OUIBIIOCTI TPAHCHIOPTY, IO
3IO1HCHIOE TIEpEeBE3CHHS HACEICHHS B MEXax MicTa.
o cTocyeTbcs MiKMICBKUX, MKOOIaCHUX mepe-
B€3€Hb MacCaXUpiB, TO B WX BUMAIKAX Ul BU3HA-
YEeHHS! MAacaXUPOIOTOKY Ha BiJNOBIJHOMY MapIl-
pyTi Ta oro peHTabeNbHOCTI 3BHYAHO HEOOXiTHO
3alpoBaKyBaTH BUKOPUCTAHHS HOBUX BHUJIB Ta-
JUKETiB 200 3aCTOCOBYBATH IiJMOTOBKY Ta IMPOBa-
JOKEHHSI 00CTEe)KEHHS Maca)XKMPOIMOTOKIB Ha Maplil-
pyTax I1o aHaJIOril 3 MICBKUM BHJIOM TPaHCIIOPTY.

ITynxtom 2.11 Ilopsiaxy BU3Hau€HO, IO MEpen
BIIKPUTTSIM MICBKOTO, MPHUMICBKOTO, MIKMICHKOT'O
BHYTPILTHHOOOJIACHOTO Ta MiXK00JIacCHOTO aBTOOYC-
HUX MapUIpYTiB BiAMOBIAHUI OpraHi3aTop mnepene-
3eHb CTBOPIOE KoMiciro (mani — Komicis) 3a yyactio
npeAcTaBHUKIB YKpTpaHcOesneku (ii TepuTopiaib-
HUX opraHiB), [lep>kaBTOIHCHEKIi, BiJOBIIHUX
JIOPOKHBO-EKCIUTyaTallifHNX oOpraHizamiii (3a 3ro-
noro) [3]. Hymaerbes, mo cTtBopeHHs Kowmiciit Tex
€ TIEPeKUTKOM MHHYJIMX 4YaciB, IO B TOMY YHCIIi
CTBOPIOE KOPYMIIiiHI PU3UKK 3 OOKYy 1i mpeacraB-
HUKIiB, 2 TOMY € BKpall HEOOXiTHUM 3a0e3MeunTH
BUPIIIEHHS TAKHX NMUTaHb Y HU(YPOBOMY MOPSIKY.
Hanpuknazn, momanHs mepeBi3HUKaMU BiATIOBITHO-
TO TIAKETY IOKYMEHTIB, SIKU Mae OyTHu mependade-
Huit HIIA, mo Oyne po3rismaTics OpraHi3aTopoM
MepeBe3eHb Yepe3 BiMOBiIHY MporpaMy Ha Bifo-
BITHICTh JUISI TIPUAHSTTS OCTATOYHOTO pIllIEHHS
II0J10 HA/IaHHS JI03BOJIY Ha IEPEeBE3CHHS YU BiJMO-
BU Y HaJJaHHI TaKOTO J103BOIY.

Crtijy TaKOX 3ayBaKUTH, IO 3TiTHO i3 3aKOHOM
VYkpainu «IIpo agMiHicTpaTuBHY mpouexypy» Bil-
TIOBITHUH aJMIHICTPAaTUBHUN OpraH mnpuiimMae pi-
LICHHS, a OT)KE JIeJIeTyBaHHS IOBHOBa)KEHb OpraHi-
3aropa MepeBe3eHb HE MOXKe OyTH IMOKIaJeHO Ha
iHIIY aepxkaBHy ycTaHoBy [4]. BomHouac, 3rimHO 3
n. 80 mocranoBu Kabinery MinictpiB Ykpainu
«Jleski TMTaHHS JIOKyMEHTYBAaHHS YIPaBIiHCHKOT
nistibHOCTI» Ne 55 Big 17 ciuns 2018 p. mependa-
YeHO, 10
PO3MOPSAYOT0 YW HOPMATHBHO-TIPABOBOTO Xapak-

pilIEHHAMHA opranizariitto-
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Tepy € Hakas® [5]. Omxe, MiHiHbpacTPyKTypH 5K
OpraHi3aTop MepeBe3eHb y BIAMOBIIHOCTI i3 3ako-
HOM Ma€ TpuiMaTH pimeHHs y ¢opmi Hakazy. Ot-
Ke, He3BaKAI0UH Ha JTi/PKATANI3AIIO0 MPOIIECy BiJl-
KPUTTSI MDDKOOJACHUX MapmIpyTiB, (QYHKIII opraHi-
3aTopa TepeBe3eHb 1 Hajani OyAyTh MOKJIaJeHi Ha
LUEHTpaJbHUK OpraH BUKOHABUOI BIajAH, IO 3a0e3-
nedye GopMyBaHHSI Ta peajizalliio Aep)KaBHOI MO-
JITHKH y cepi TpaHCTIOPTY.

Takox, HeoOXimHO 3ayBaxkutd, 1o Kowmiciero
3MIHCHIOETBCSI OOCTEXKEHHs JOpIr Ta JOPOXKHIX
00’€KTIB, Ha MIiJCTaBl YOTO CKIAJAETHCSA aKT MO
TOTOBHICTh aBTOOYCHOT'O MapUIpyTy A0 BiIKPUTTS,
ane [lopsnok He BCTaHOBIIOE, sSIKI cCaMe HEIOJIKH
Jopir mpu iX Qikcamii MOXYTb CTaTH HPUYUHOIO
npuiiHaTTs Kowmicieto pilieHHsT TIpo HETrOTOBHICTh
aBTOOYCHOTO MapuipyTy J0 BiAKPUTTS.

Ha croromni o0cTexKeHHS AUISHOK AOPIr Ha BCiit
JUISHII JOpOTH, 10 SIKil TependavaeThesi BIAKPUT-
TS MapuipyTy BianoBigHo no [lopsaky mae 3miiic-
HioBaTH Jlep)kaBTOIHCIEKIIis, a HE BiAMOBIIHI Op-
ranu nouinii. Bapro 3ayBaxkuTH, 10 TOPOXKHI City-
KOH, a TAKOXK OPTaHHM IOJIIIii HE MOXKYTh IMOTOJUTH
aKT BIJMOBIJHOCTI IIJISHOK JOPIr, aJiKe OCTaHHI
3HAXOJATHCS B HE3aJ0BIIBHOMY CTaHI CTOCOBHO iX
0e3MevHOCTi Ta HASBHOCTI HEOOXiTHUX IOPOXKHIX
3HaKiB, Ta Po3MiTKH. ToMy, BiICyTHICTH HEOOXiJ-
HOTO (piHAHCOBOTO 3a0e3MeUeHHs AUITHOK JIOpIT 3a
BiJIMOBITHIMH MapIIpyTaMyd HPU3BOIUTH O TOTO,
IO BiJIMOBiTHI MapuIpyTH BIAKPHUTUCS HE MOXYTH,
abo sKII0 HaBiTh HEOOXinHe (piHAHCYBaHHA €, TO,
Ha JKaJlb, Y OLTBIIOCTI BHUIAJKIB MPOBEIEHHS PEMO-
HTY Ta YKOMIUIEKTYBaHHS MiJITHOK JOPIr BCIM He-
00XiTHUM 3a TIJIAHOM iX MPOBENIEHHS Ma€ BiOyTHCS
3a pik, a To i OinbIIe.

Bapro, Ha Hamry AymKy, 3BepHYTH yBary Ha
1. 2.12 Tlopsaky npo Te, mo 0O0CTeXKEHHS JOpir Ta
JOPOXKHIX 00’€KTiB MPOBOAMTHCS 3 METOI0 BU3HA-
YEHHS BIAMOBIAHOCTI CTaHy, THITYy MOKPUTTS 1 IIH-
PHHHU MIPOI3HOI YACTHHU AOPOTH Ta y30i4, TOPH30H-
TaNbHUX 1 BEPTUKAIBHUX PaliyciB KPUBHX, MO310-
BXKHIX YXWJIIB, BUIUMOCTI Ta 0OJaIITyBaHHA JOPIT,
a TaKOoX 3aJII3HUYHHX Tepei3/IiB BiIMOBIAHO O BU-
Mor €IMHMX MPaBUJI PEMOHTY 1 YTPUMAaHHS aBTO-
MOOUTBHUX JIOPIT, BYJIMIb, 3aJI3HUYHUX Tepei3iB,
NpaBHJI KOPUCTYBaHHS HUMH Ta oxoponu [3]. Cruin
3a3HAYUTH, [0 aBTOOYCHUU PyX uepe3 mepei3n mo-
MYCKAEThCS TIJILKU HA PETyJIbOBAHUX 3AJII3HUYHUX

nepei3ax 3a yMOBHU ITOTOKEHHS BIACHHKOM 3alli-
3HAYHOI KOJIi Ta TO3HUTHBHOTO BHCHOBKY KOMICii
(. 2.23 THCTpYKIIi 3 ynamTyBaHHS Ta SKCILIyaTa-
il 3ami3HUIHUX niepei3aiB (aam — [Herpykiis)) [6].
Cxman BignoBimHoi Kowmicii mepembadeHuid y
nyHkTi 2.9 IHcTpykuii, npu npomy nepeizau 0e3
YEeproBOro IMpaliBHUKa TOBHHHI MAaTH MNPUCTPOI
KOHTPOJIIO CIPAaBHOCTI aBTOMATHKH Tepei3ay y
YeproBOro Mo CTaHIii (Ha MITBHUISX, 00 HAHUX
JIUCTIETYEPCHKOI0 LEHTpali3alielo — y MOi3HOTO
qucnerdepa). 3 ypaxyBaHHsS 3MICTy 3a3HAYCHHX
nonoxeHns [lopsaky ta IHcTpykuii, MoxHa AifiTH
BUCHOBKY, KOJNM 3aJi3HHYHHH Tepei3s] € Hepery-
JHOBAaHUM, TO 1 B [LOMY BUMAJKY BIIKPUTH HOBHUI
aBTOOYCHMI MapuIpyT HE BAACTHCAL.

BapTto 3a3naunty, 1o 3a ymoBu npuitHATTS Ko-
MICi€l0 pillIeHHS MPO BIAKPUTTS MaplipyTy, Mpel-
CTaBHUK Oprafi3zaropa Maca)kKHPCHKHX IepEeBE3CHb
TIOBMHEH B3STH Y4acTh y poOHOMY peiici, ane [o-
PAIOK HE BCTAHOBIIIOE BUMOTHU JIO TIPOBEACHHS J1a-
HOT'O pelicy, BUMOT JI0 aBTOTPaHCIOPTY, HE 3a3Ha-
Yae, MO CJJI PO3YMITU MiJ HOHATTAM «IPOOHUH
penc».

OTxe, MUTaHHS OOCTEXEHHS MACaKUPOIOTOKIB
1 IOpIT HE € JIOTIYHUM Ta HEe Mae eekTy. Y 3B 3Ky
3 MPaBOBOIO HEBM3HAUCHICTIO MPOOHOTO pelicy, io-
ro 3Ha4eHHs B [lopsaKy € Takoxk HeeeKTUBHUM Ta
noTpedye BUKITFOYCHHS.

Ha mportuary ctBopennst Kowicii, BiamoBiaHi
NHUTaHHS PO BIJKPUTTS MAapLIPYTiB Ta HAJaHHA
JTO3BOJIIB TIEPEBI3HWKAM MOXKIIMBO BHUPINIyBaTH B
nugppoBomy Qopmari. Bcei mporecu, mos’szaHi 3
NO/a4el0 JTOKYMEHTIB Ta O(QOPMIICHHSM IOKYyMEH-
TiB JUISL BIIKPUTTSI MDKOOJIACHUX aBTOOYCHHX Map-
HIPYTiB, MOXIWBO dijukuTanmizyBate. s mporo
MOXJIMBO BUKOPHUCTOBYBATH EJIEKTPOHHY IIaT(ho-
pMy IJIsl €IEKTPOHHOTO O(OPMIIEHHS JOKYMEHTIB
Ta eJEeKTPOHHOI moJaui.

Bapro 3ayBaxutu, mo YkpTpaHcOesneka 3a0e3-
nedye BUAAUy JI03BOJIB HAa MDKOOIACHI MapumpyTH
3a pe3ysIbTaTOM HPUHHATTS MO3UTHBHOTO PillICHHS
MiniadpacTpykTypu.

Hanpuxknazn, cuctema MoXe MpamioBaTH HAacTy-
ITHUM YMHOM: TIEPEBI3HHUK 3aXOIUTh 10 OCOOHCTOrO
KaOiHETY B €JIEKTPOHHIM CHUCTEMI — II0Ja€ 3asBY
(Ta HEOOXiMHI JOKYMEHTH) Yepe3 II0 CICKTPOHHY
cucremy — mianucye 3asBy KEII — noxymeHTn
HAJIXOJSITh JI0 OpraHizaropa mnepese3eHb (MiHiH)-
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PacTPyKTYpH) Ha OIPAIIOBAHHS —> MPOTITOM BCTa-
HoBiieHoro IlopsiakoM mepiomy TEpeBi3HUK OTpH-
Mye iH(popMaIio Tpo TpHiHATE pilieHHs (BiOK-
PUTTSI MapmIpyTy ab0 BiIMOBY Y BIAKPHTTI).

Bomnouac, 3akonoMm Yxkpainu «I[Ipo amMmiHicT-
paTUBHY MpOILEAYpPYy» NependadyeHo, 1o aaMiHICT-
paTUBHMIA OpraH Ma€ MPOTATOM TPbOX POOOYMX
JTHIB 3aJIUIIUTH 3asBY (IOKyMEHTH) 0e3 pyxy y pasi
HAasBHOCTI Ha T€ NMPABOBUX MiICTaB, TOMY JOIIIBHO
TaKy X HOpPMY Iepen0adyuTH y HOBOMY pO3po0iie-
Homy llopsaky AJis BiZKPUTTS MapuIpyTiB.

BucHoBku. BpaxoByrouu BHKIajeHE, HEOOXi]I-
HO BU3HAYMTHU YITKYy CXEMY Ta MOPAAOK Jii 111010
0OCTEXCHHSI MAacaXHMPOIMOTOKIB Ta HUPPOBI3yBaTH
BIJIMOBIIHY isUTbHICTB.

JloLinTbHO BCTAaHOBUTH WYITKUH aJITOPUTM Ta
KpUTepii BU3HAUEHHS IMijJCTaB, 110 OyAyTh BU3HA-
4aTu noTpedy y BIAKPUTTI HOBUX MapIIpyTiB, a Ta-
KO TEepiOAMYHOCTI OOCTEKEHHS MacCaKUpPOINOTO-
KiB.

BoOavaerbcs moTpeba y BUKIIOYEHHI HOPM CTO-
peiicy, amxe
BianoBiHa mporenypa B [lopsaky mae Oinbliie He-

COBHO 3JIHCHEHHS NPOOHOTO
y3TOJKCHOCTEH 1 HOPMATUBHHX MPOTaJHH, 110 (a-
KTHYHO YHEMOXKIJIMBIIIOE HOT'0 peaizailiio Ha Mpak-
TUII.

BoOavaerscss HEOOXiMHICTH Yy PO3poOIi HOBOTO
QITOPUTMY [Iill CTOCOBHO BIAKPUTTA HOBHUX
MapUIpyTiB OPraHi3aTOpPOM NEepeBe3€CHb.

Taxum unnoM, [lopsimok nmorpedye mepernsay B
CTOPOHY HOTO CIPOIIEHHS, MiLKUTANi3allii mpore-
CiB 0()OpMJICHHS TOKYMEHTIB, MEPETIIsAy MTOCTaHOB
Kabinery MinictpiB  Ykpaimn Ne 176  Bix
18 mororo 1997 p. «IIpo 3arBepmxenHs llpaBun
Ha/IaHHS TOCJIYT MACaKUPCHKOIO aBTOMOOIIBHOTO
Tpancnopty» Ta Ne 1081 Bim 03 rpymus 2008 p.
«[Ipo 3arBepmxenns Ilopsaky npoBeneHHS! KOHKY-
pCy 3 IepeBe3eHHs MacaXupiB Ha aBTOOYCHOMY
MapuipyTi 3arajJbHOr0 KOPHCTYBaHHS», a TaKOX
Haka3iB MinTpanc3s’szky Ne 278 Bin 07 TpaBHs
2010 p. «IIpo 3arBepmxenns lopsaaky po3pobieH-
HSl Ta 3aTBEPIKEHHS MMacropra aBTOOyCHOrO Map-
mpyTty» ta Ne 279 Bin 07 tpaBus 2010 p. «IIpo 3a-
TBEp/UKEHHS (OpMHU O3BOJIy Ha MEPEBE3CHHS Ia-
CaXHMPIB Ha MDKOOJACHMX MapIIpyTax 3arajibHOro
KOPUCTYBaHHS, TOPAJAKY HOro BHJAYi Ta aHYIIO-
BaHHs» B YACTHHI HANPAIIOBAHHS €JJMHOTO ITiJ X0y

JI0 OpraHi3amii BHYTPIIIHIX PETYIAPHUX MaCaXup-
CHKUX TICPEBE3CHb.
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PROBLEMS OF LEGAL REGULATION
OF THE PROCEDURE FOR ORGANIZING THE TRANSPORTATION
OF PASSENGERS AND BAGGAGE BY ROAD

State Non-Profit Enterprise «State University «Kyiv Aviation Institute»
Liubomyr Huzar Avenue, 1, 03058, Kyiv, Ukraine
E-mail: cube_84@ukr.net

The purpose of the article is to carry out a legal analysis of the provisions of Order of the Ministry of
Infrastructure of Ukraine dated 15.07.2013 No. 480 “On Approval of the Procedure for Organization of
Passenger and Luggage Transportation by Road”. The research methods are to analyze the procedure for
regulatory regulation of passenger traffic surveys to study the demand or determine the level of satisfaction
of the population’s needs by passenger road transport, to study the problems of the regulatory and legal
procedure for implementing the opening of new bus routes in Ukraine, to assess the effectiveness of the
procedure for organizing passenger transportation by road transport at the present time. Results: the
analysis of the legal and regulatory framework governing the organization of passenger and luggage
transportation by road has revealed individual and systemic shortcomings in ensuring the rights of both
carriers and passengers in the context of exercising the right to conduct business activities with the opening
of new routes, and passengers in relation to road safety and the choice of passenger boarding and
disembarkation points. According to the results of the study, there is a need to update the regulatory
framework in the field of passenger transportation by road. Discussion: the analysis of the subject matter of
the study indicates the need to bring the regulatory framework in line with the requirements and challenges
of today’s passenger transportation by road. Taking into account the gaps and shortcomings, it is important
to develop and implement effective control mechanisms that will ensure compliance with norms and
standards in the course of economic activity by business entities (road carriers), which in turn will help to
improve the conditions of passenger transportation, ensure and increase the demand for transport services.

Key words: carriers (licensees); passengers; bus; automobile; route; schedule; permit; services; safety;
rights; bus stations; road surface; infrastructure; business activity.
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MNUTAHHS 3AXUCTY IPAB CYB’EKTIB NIJINPUEMHULILKOI JISIJIBHOCTI
Y 3AKOHOJABCTBI IIPO ®AKTOPUHI" (IIEPEMIIIEHHSA 3050B°s13AHb)

JleprkaBHE HEKOMEPIIIHHE ITiIITPUEMCTBO
«/lepxxaBuuii yHiBepcuteT «KniBCHKUI aBiamifHAN 1HCTUTYT»
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Mema: Oocnioumu HOPMAMUBHO-NPABOB] AKMU MA CMAHOAPMU 5K HA PIGHI HAYIOHANLHO20, MAK I
MIJICHAPOOHO20 NpABa, MeopemuKo-npagosi, emudti, MOpaIbHi 3acadu YKIA0eHHs 002080pi6 BaKmopuHey
ma cy006oi npaxmuku. Memoou 00CaAi0HCEHHA: NOPIGHAILHO-NPABOSUT, CNEYIiATbHO-IOPUOUYHUL, CUHINE3Y
Ma y3a2anbHenHs, CNOCMEPENCeHHs, 3a2AbHOHAYKOGT Memoou ananizy. Pesynemamu: na niocmaei nosnozo
ma 6cebiuH020 00CHiOJCeHHs npobiem peanizayii npasux Hopm y c@epi saxucmy npas cyb’exmie
RIONPUEMHUYBKOL  OISILHOCE Y 3AKOHO0ABCMEL Npo  (Daxmopune po3pooumu CUCmemHi GUCHOBKU |
nponosuyii, sKi GUIHAUAIOMb WLIAXU B00CKOHANCHHS (DYHKYIOHYBAHHS NPABOBO2O MEXAHIMY Y Yill cgepi
20CN00ApPCLKUX BIOHOCUH 3 MEmON GU3HAYEHHS 3acad mda YMO8 OOMPUMAHHA 0epiHca8o) OCHOBHUX
KOHCIumyyitiHux 2apanmiti i pamu@ixosanux Bepxoenoio Padorw midicHapooHux 002080pie 3 ypaxy8aHHIM
00CIONCEHHsT OCHOBHUX Npas ma 0008 A3Ki6 NIONPUEMCMG, A MAKONIC NOBHOBANCEHb OP2AHI8 BUKOHABUOT
671a0U, KOMPI € pe2yIsimopom 3a3HadeHux gioHocun 8 Yrpaini. Q62060penns: 6cmanoeieno, wo NnumanHs
saxucmy npas cyo’exmié RIONPUEMHUYLKOI OIsIbHOCMI Y 3aKOHOO0ascmel Yxpainu npo @axmopune
nompeoye pe2yno8anHts Ha PUHKY eKOHOMIYHUX HOCYe ma nodaivuioi adanmayii 00 npasa €8poneicbko2o
Co103y, KOMNIEKCHO20 AHANIZY 3AKOHOO0ABCTNEA MA OOCHIONCEHHS NPAKMUKU 1020 peanizayii i cy008020
3aXUCTY, A MAKOMNC BUPOONEHHS EOUHO2O MEeXAHIZMy 3aXucmy O00208IPHUX CMOpiH, Kompuil Oyoe
IPYHMYBAMUCS HA NPUHYUNAX PIGHOCMI, CRPABeOIUBOCHI, 000POCOBICHOCMI MA He CYnepeyumu CyCniibHum
IHmepecam.

Kntouoei cnosa: axmopune; 30008’a3auHs; (akmopune 3 pezspecom; HedoOpOCo8icHA NOGeJiHKA,
0006poCosicHiCcMb,; KapmeibHa 3M08d.

IHocranoBka mpodjeMu Ta ii aKTyaJbHICTb.
[MutanHs 3axucty 1paB cy0’eKTiB  mignpu-
€MHUIBKOI JISTBHOCTI y 3aKOHOJABCTBI Mpo (ak-
TOPHUHT € OZHIE€IO 31 CKJIaJOBUX NMPUBATHOIO NpaBa,
30KpeMa mpaBa Ha CBOOOAY MiANPUEMHULBKOT
nisuteHOCTI. be3sanepeuHo, mo AOTpUMaHHS IMpas,
cBO0OOJ TANPUEMHUIILKOI TiSIBHOCTI MOXe OyTH
peatizoBaHe HaJIE)KHUM YHHOM IIPH YMOBi PO3p00-
KA 1 peanizalii €IWHOTO MPaBOBOI'O MeXaHi3My
MPaBOBOTO PETYNIOBaHHS, KOTpUH OW BiAmOBizaB
€BPOTIECHCHKUM NPUHLIMIAM Ta MPAKTHLI 3aCTOCY-
BaHHs. lleld MexaHi3M Mae OyTH CpsIMOBaHMI Ha
3a0e3MeyeHHs] HU3KH rapaHTii, 30KpeMa B 3aXHUCTi y

CIIPaBENTMBOMY CYJIi, 3aXUCTI KOMIIETEHTHUMH Op-
ranamMu. BBaxumBo, mo0 npu #oro po3pobieHi
KO)KEH  YYacHHK  Big4yBaB  CTYHiHb  CBOE€i
MEPCOHATBLHOI BiJIIOBIIAIBHOCTI Ta B3SATHX Ha ce0e
NOJITHYHUX 1 MOpaJbHHUX 3000B’s3aHb, a TAKOXK
IOpUIMYHUX O0OB’SI3KiB. AK€ HEMOXJIIMBO MO0Y-
JyBaTH TIPaBOBY JEpKaBy, AKIIO HE OyAyTb joJia-
TUCSI TaKi HEraTHBHI SBHUIIA y MiJIPUEMHHUIBKIH
JiSUTBHOCTI, SK aHTHUKOHKYPEHTHI Y3roKeHi nii,
MOHOIIONIFHI CXEMH, HEJOOPOCOBICHA IOBEIIHKA
YYaCHHMKIB Ta 1HIIE.

ComianbHi HIHHOCTI BU3HAYAIOTh CYTHICTH Ipa-
Ba 1 I0ro mpu3HAa4YeHHs1 y CYCHUIBCTBI, a TOMY Ma-
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I0OTb TapaHTyBaTHCsA 1 3a0e3medyBaTHCA JepiKa-
Boto [12]. Pazom 3 THM, OCTaHHIM YacOM BHHHKAE
Oararo MMUTaHb 010 MIPO30POCTi Ta
JTOOPOCOBICHOCTI TOBENIHKH CYO’€KTIB MiaIpH-
€MHHITBA, IIOJ0 IX KOHTPAreHTiB, a TaKOX
JiiCHOCTI  yKIaJeHWX  NpPaBOYMHIB, 30KpeMa
JIOTOBOPiB (PaKTOPUHTY.

[IpaBoBa HEBH3HAYEHICTh Ta HEHAJIE)KHE 3aKO-
HOJIaBYE€ pETYJIOBAaHHS MOXYTh CIIyTYBaTH CEpeio-
BUIIEM HEJOOPOCOBICHOCTI y MiANPHEMHHULIBKUX
BiITHOCHHAX, TIOPYIIyBaTH MaiHOBI MpaBa sIK OKpe-
MUX IOPHINYHEX 1 (I3HYHKX OCi0, a TaKOXK CIIyTy-
BaTH IHCTPYMEHTOM HE3aKOHHOTO 30aradeHHs Ta
OyTH MPUYHMHOI CKOHOMIYHOTO 3aHENay JACPKaBH.

Omxke, U1 TOWIYKY UOUISXiB  MOJOJAHHS
CKOHOMIYHHMX KPH30BUX SBHIL, SIKi CIPUYHHWIIA
pociiickka arpecisi, i 3a0€3MEYCHHsI CTaJOro pPo3-
BUTKY KpaiHM BUHHKJIA HEOOXIJHICTh aHaNi3y YWH-
HOTO 3aKOHOJABCTBAa Ta 3’SICYBaHHS MOTpPeOH y
HoBeJi3aii peryiioBaHHs, 3MiH
periamMeHTanii mpaBmui i mporeayp y cdepi rocro-
JapChbKUX TPaBOBIJHOCHH, 30KpeMa JIOTOBOPIB
(akTOpHHTY.

AHnani3 pocaigkens i myOJikaniii 3 mpooJe-
mu. [Ipenqmerom JOCHIDKEHHS € TEOPETHUKO-

MIPaBOBOTO

NpaBOBi 3acaju, HOPMU MDKHApOJHOTO TIpaBa,
HOPMAaTHBHO-TIPABOBI aKTH HAIIOHAJIBHOTO 3aKOHO-
JIABCTBa, HAYKOBI Mpaili, MPHUCBSIYEHI MpodiieMam
perymoBaHHs (PaKTOPHHTY, 30KpeMa, IpaBa Ha 3a-
XHCT MOPYIICHUX TpaB CyO’ €KTIB, TOCHOAAPCHKUX
Ta IUBLUIHHUX TPABOBITHOCHH.

OCHOBHMM  HiAIPYHTAM [l  TE€OPETUYHO-
MPaBOBOTO OISy 1 aHami3y  pe3yJbTaTiB
JTIOCJII KEHHS cTaji myOmikarii BIIOMUX

YKpaTHChKUX Ta 3apyOiHUX yU4EHUX, KOTPI € Mpej-
CTaBHUKAMH pPI3HUX Tally3edl mpaBa i €KOHOMIKH,
30KpemMa couioforii Ta ¢inocodii mpasa, Teopii Ta
ictopii nepaBu 1 TpaBa, LMBIIBHOTO IIpaBa,
aJMIHICTPaTUBHOTO,  MDKHApOOHOTO,  KOHCTH-
TyLiHOTO TpaBa, OAaHKIBCBKOI'O MpaBa, Y TOMY
guchi TakuX, Ak M. Ay6oin, I'. Cmaiir, 1. babuu,
1. be3kmyowmit, B. KocTuupkuii, I. Cominko,
JI. Heupka, €. Ps6okons, H. Tapaba, A. Axumuyk
Ta iHIIi.

Mera cTaTTi noJisirae y JOCHIKEHHI IPo0JieM
e(eKTUBHOCTI peaizallii HaI[lOHAJbHOIO 3aKOHO-
JIABCTBA Ta HOPM MIDKHApPOJHOTO IIpaBa, MOUIYKY

IUIAXIB YIOCKOHAJIEHHS MEXaHi3My HpPaBOBOTO pe-
TYJIOBaHHS JIOTOBOPIB (DaKTOPHHTY.

Bukiaa ocHOBHOTO MaTepiaay A0CTiIKeHHS.
Ha croroaHi icHye unMano BapiaHTIB TTyMadeHHS
JIOTOBOPIB «(aKTOPUHTY, 1 CIIiJ 3a3HAYUTH, IO BO-
HO 3aJICKUTH BiJ TOTO, MPEICTABHUK SIKOi HAYKOBOI
LIKOJIM MOr0 HaJaB.

HesBaxkatoun Ha Te, mo CTparteri€to po3BUTKY
¢dinaHcoBoro cekrtopy Ykpainu g0 2025 poky
BiJJ3HAYAETHCSI 3POCTAHHS KiIBKOCTI BHUMAAKIB YK-
JaneHHs J0roBopy (GakTOpUHTY B OCTaHHI poO-
Kk [24], cboronHi copmyBanacs CycrniibHa MoTpe-
0a BIOCKOHAJCHHS MPaBOBOTO PETYIIOBaHHS (ak-
Topunry. HesaBepieHicTb Ta iHmi mpoOieMu 3a-
KOHOZABYOTO pETyNOBaHHS (AKTOPUHTY 3yMOB-
JIOIOTh HEOAHOPIAHY CYJOBY HMPAKTHKY BHPIiIICHHS
CHOpIB y WiH cdepi, Mo MOXKe MPU3BOIAUTH JIO TO-
PYLICHHS TpaB Cy0’ €KTIB, 30KpeMa, TOCTIONAPChKUX
Ta IUBLIBHUX MPABOBITHOCHH.

Lli mpobnemMu 3HAWNUIM CBOE BiJOOpaKEHHS Y
BIJIOBIIHAX JIOKYMEHTaX OPraHiB JIep)KaBHOI BJia-
1 Ykpainu. Tak, y Konuenuii peryntoBanns ¢ax-
TOPUHTY B YKpaiHi, cxBajieHoi [lpaBmiHHSIM
HamionansHoro 6anky B Ykpaini 20 uepBus 2023
POKY, BiJI3HAYEHO, 30KpeMa, 1[0 3aKOHOJIaBYE Pery-
moBaHHA (aKTOPUHTY B YKpaiHi He Biamosigae
MDKHApOJHIN MpaKTulli, He 3a0e3rnedye HaJIeKHUH
3aXUCT (PaKTOPiB Ta KII€HTIB, a YUHHE 3aKOHO/IaBUE
PETyIIOBaHHS OOMEXKYE PO3BUTOK OKPEMHUX BUJIIB
¢axropunry [11].

Kpim Toro, y biniit Kauzi «MaiiGyTHe peryro-
BaHHS PUHKY (AKTOPHHTY» 3a3HA4€HO, M0 B
VYkpaiHi HepeBa)kHO PO3BUBAETHCS (PAKTOPUHT Y
HOro HEKIIACHYHOMY PO3YMiHHI: KYIBISA YISl TIO-
JIaTbIIIOr0 BPEryJIIOBaHHS MpoOieMHuX abo Hempa-
IOFOYNX KpeauTiB. llumm mociyramm Kopucty-
IOTBCSL SIK [Oifo4l OaHKM [JI1 OYMIIEHHS OajaHCIB,
Tak 1 0aHKH, sIKi mepeOyBalOTh y CTaii JiKBizamii.
Taxi mocnyru notpiGHi # (iHAHCOBUM KOMIIAHISIM,
AK1 Hapasi aKTUBHO HAPOIIYIOTh CETMEHT KPEIUTiB
«1o 3apminath». HamionaneHuit GaHk Ykpainu
BBaXae, MO Juid 3a0e3nedeHHs eQEeKTHUBHOTO
(YHKLIOHYBaHHSI €KOHOMIKH CEKTOp (DaKTOPHHTY
notpedye pedopMyBaHHS Ta BIOCKOHAIEHHS, 30K-
peMa 4yepe3 OHOBJICHE perysoBaHHs [3].

Hapasi 3ano4aTkoBaHO MpoIeC BIOCKOHAJICHHS
3aKOHOJIABCTBA, IO PETYJIOE BIJIHOCUHH Y Tany3i
¢dakTopunry. €BpomneiicbkuM 0aHKOM  pPEKOH-
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Cyxononbcbka A. A.

CTPYKLii Ta pO3BUTKY OyJ0 3aIpOINOHOBAHO:
MiATOTOBKY IMOMEPETHHOTO MPOEKTY 3aKOHOIABYUX
Mpomo3utliil mojo imMmremenTanii Konmemnmii pery-
moBaHHA (AaKTOpUHTYy B YKpaiHi BiAMOBIAHO 10O
TEXHIYHOTO 3aBJaHHS, po3pobiieHOro
HarmionansanM 6aHKOM YKpaiHu, sSKa IUIaHyBajlacs
Ha 2-3 kBapranu 2023 poky; OIpalOBaHHA Ta
(biHami3zaIis MPOEKTYy 3aKOHOJIABYHMX IPOTIO3UITII
HamionansauM OankoM YKpaiHu — Ha 4 KBapTai
2023 poky; TpoMajackke OOTOBOPEHHS 3aKOHOIaB-
YUX TPOMO3UIIIK momo iMiiemMenTartii Konmernmii —
Ha 1 xBapran 2024 poxy; JOOMpAIIOBaHHS 3aKOHO-
JIABYMX TPOIO3HIIN 3a pe3ylbTaTaMi TPOMaJIChKO-
ro OOroBOpEHHs, 3aTBEPIKECHHS 3aKOHOIABUUX
nporno3utiiii [IpaBminasam HarionaneHOTO OaHKY
Ykpainu Ta HampaBieHHs 1X 10 BepxoBHoi Paau
VYkpainu — Ha 2 kBaptan 2024 poky 3 NOJaJIbIINM
CYTIPOBO/KEHHSIM TPOeKTy v BepxoBuiii Pani
VYkpainu [11]. Ha ceoromni i mpoOiieMu Ime He
BUpIIIeHI, TOMY TUTaHHS BIOCKOHAJICHHS IPaBOBO-
TO peryioBaHHA (PaKTOPHHTY Ha TEMepilTHii dac
3aJIMIIAETHCS BITKPUTHUM.

Y unMHHOMY 3aKOHOJABCTBI YKpaiHH BH3HAYCH-
HS J0TOBOpPY (aKTOPUHTY MICTHTHCS B AEKITBKOX
HOPMAaTHBHO-TIPABOBUX aKTaXx:

- HuBinpHuii komekc Ykpainm (Hamami - LK
VYkpainn): 3rigao 3 a03. 1 4. 1 crarri 1077 UK
Ykpaiau 3a JIOTOBOPOM (haxTopuHTy
(dinancyBaHHS MM BiACTYIUIEHHS IIPaBa IPOIIOBOL
BUMOTH) OfHA CTOpoHa (dakTop) mepemae abo 30-
OOB’SI3y€THCS TIepeIaTH TPOIIOBI KOIITH B PO3IIO-
PAIKEHHST ApYyroi cTOpoHH (Kii€eHTa) 3a maty (y
OyIb-IKMil TiependadeHnii JTOTOBOPOM CIOCI0), a
KIIIEHT BifcTynae abo 3000B’S3Y€ThCS BiACTYIUTH
(akTOpOBI CBOE MpaBO TPOLIOBOI BHMOTH 10
TPEeThOi 0coOu (OOpKHMKA). A BiAMOBIAHO a0 4. 1
crarti 1078 IIK VYkpainu mnpeaMeToM JIOTOBOPY
(akTopuHry Moxe OyTH HpaBO IPOILIOBOI BUMOTH,
CTPOK TUIaTEXy 3a AKOI0 HacTaB (HasiBHA BIMOTa), a
TaKOXX MPaBO BUMOTH, SIKE BHHUKHE B MaiOyTHHO-
My (MaiiOyTHs BUMoOTa) [29];

- F'ocniomapebkuit kogeke Yipainu (Hagaii - ['K
VYkpainu): 3rigHo 3 4. 1 crarri 350 'K Ykpainu
0aHK Mae MpaBO YKJIACTH JOToBip (DaKTOPHHTY
(dbinancyBaHHS M BiJICTYIUICHHS TpaBa TPOIIOBOI
BUMOTH), 33 SIKUM BiH repenae abo 3000B’SI3y€ThCs
nepeaaTd TPOUIOBI KOIITH B  PO3MOPSIKEHHS
Jpyroi CTOPOHW 3a TUIATy, a Jpyra CTOPOHA
BijicTymae abo 3000B’S3YEThCS BIACTYNUTH OaHKY

CBO€ TPaBO TPOIIOBOI BUMOTH JO TPETHOi 0COOH
[5];

- 3akon Yxkpaiam «l[Ipo OaHkm 1 OaHKIBCBKY
MISIBHICTEY: 3rigHo 3 M. 3 4. 1 crarti 49 3a3Haye-
Horo 3akoHy YKpaiHu (pakTOpHHT BU3HAUAETHCS SIK
npuaOaHHS IIpaBa BUMOTM Ha BHKOHAHHA 30-
0O0B’s13aHb y TPOIIOBIiH (OpMi 3a MOCTaBIEHI TOBa-
pu uu HamaHi mociuyru. Ctarta 47 uporo 3akoHY
(n.6 wactuam II) mepenbauae, 1O Oanku Ha
niocmagi  OaHKIGCbKOI  niyeH3ii MarTh MPaBO
3MIMCHIOBaTH TakKi OaHKIBCHKiI oOIlepartii, SK IpH-
n0aHHS MpaBa BUMOTH HAa BUKOHAHHS 3000B’s3aHb
y TpoIIOBiii (hopMi 3a MOCTABIICHI TOBAPH UM HaJlaHi
MOCIIyTY, NpUHAMaouu Ha ce0e PU3MK BUKOHAHHS
TaKMX BHMOT Ta TMPHUAOM IIIaTexXiB ((axTo-
punr) [20].

[Hmi ropuauaHi 0coOM BIAMOBIAHO MO YaCTHHH
III crarti 47 3akony Ykpainu «lIpo Oanku i OaH-
KIBCBKY JISUTBHICTB» MAalOTh IPaBO 3IHCHIOBATH
omepariii npuaOaHHS MpaBa BUMOTH HAa BUKOHAHHSI
3000B’s3aHp y TPOIIOBIH (OPMi 3a MOCTABIIEH] TO-
Bapy 4M HajJaHi nociyru (pakTopuHry) Ha MmiACTaBi
JneH3ii Ha 3/IHCHEeHHS OKPEMIX OaHKiBCHKHUX OTIe-
pariii.

VY MiKHapOJHOMY MpaBi BH3HAYCHHS JOTOBOPY
¢dakropunry HamaHo y KouseHtii MixHapomHOTO
IHCTUTYTY 3 yHi(iKaIii mpuBaTHOTO TIpaBa (Jai 1mo
tekcty — YHIZIPYA) mnpo MixHapogHuit ¢axTo-
punr 1988 poky, sxa partudikoBana BepxoBHOrO
Panoro Ykpainu ta HaOpasna YMHHICTB 111 Y KpaiHu
3 1 munas 2007 poky. 3a UM JOKyMEHTOM (hakTo-
PUHTOM € JOTOBIip, YKIAJCHUH MiXK OJHIEI CTOPO-
HOIO (TIOCTaYaIbHUKOM) Ta iHIIIOK CTOPOHOIO ((hak-
TOPOM), BIJITIIOBITHO JIO SIKOTO:

(a) mocravanpHuk  BiacTymae — abo  MOXke
BificTymaTu (hakTopy MpaBoO TPOLIOBOi BUMOTH, SIKE
BUIUIMBAE 3 JIOTOBOPIB KYMIBII-TIPOJIAXKy TOBApiB,
YKJIaJeHUX MDK HOCTayaJIbHUKOM Ta HOTO MOKYII-
M (OOp)KHMKAaMHK), KpiM JOTOBOPIB KYIiBIIi-
MPOJIaXy TOBapiB, NPUAOAHUX B MEPITY Yepry JUIs
IXHBOIO OCOOMCTOr0, CIMEMHOIro ad0 IOMAIIHLOIO
BUKOPHUCTAHHS;

(b) dhakTOop Mae BHKOHYBAaTH MpHHAWMHI 1Bi 3
TakuX (QYHKUiH: ¢iHaHCyBaHHS TOCTadyaJbHUKA,
BKITIOYAIOYH HAJIAHHS TIO3MKH Ta 3J[ICHEHHS aBaH-
COBHX TIUIATEeXiB; BeJeHHS OOJKy (TOJOBHOI
Oyxraiarepchbkoi KHHTH) MO0  AeO0ITOPCHKOL
3a00pTroBaHOCTI; TIpeAd’ SIBICHHS 1O CIUTATH TPOIIIO-
BHX BUMOT; 3AXUCH 8i0 HECNLam OOPICHUKIB,
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(c) bopoicnuxu nogunui OGymu nogidoMIeHI NPo
giocmynnents npasa 2poutosoi eumoau [10].

BigmoBigao 10 yxBaneHoro y €BpomneiicbkoMy
Coro3i IlonoxxenHs nmpo BuMmoru no kamitamy €C
575/2013/EU, ¢dakTopuHroM € IOTOBipHA Yroja

MK  Oi3HecoM  («memeHT») 1 (DiHAHCOBOIO
oprasizaimiero  («hakrtop»), 3a SKOW IICIEHT
mepemae  abo  mpomae  CBOIO  AeOITOPCBKY

3a00proBaHiCTh (pakTOpy, B OOMIH Ha 1O (axTop
HajJa€ LEJCHTY OJHY a0o Oulblie 3 HaBEACHUX
HWKYE TOCTYT MIOAO BIICTYIUIEHO! Ae0iTOpChKOT
3a00pTroBaHOCTI:

() aBanc y BiZCOTKAax BiJ CyMH BiACTYILICHOT
nebiTOpChKOi 3a00PTOBAHOCTI, SIK MPAaBHUIIO, KOPOT-
KOCTPOKOBHH, 0e3 3000B’s13aHb 1 0€3 aBTOMaTHYHO-
ro nposonrarii; (D) ynpaeninna debimopcokoio 3a-
bopzosanicmio, cmAcHeHHA Ma 3aXUCm Kpeoumy, 3d
00NOM02010 K020, 3A2dlI0M, (haKkmop aominicmpye
KHUZy npooaxcie (36immuicms) yedenma ma 30upae
0ehimopcvKy 3a60p208aHicmy IO C8020 iMeHi; NI
uineit po3ainy 1V dakTopuHr posrmsmaerbes sk ¢i-
HaHCYBaHHs TOpriBii [1].

3azHaunmo, mo y KoHmentii peryiaroBaHHS
(aktopunry B YKpaiHi, cxBaneHoi llpaBmiHHIM
HamionansHoro 6anky B Ykpaini 20 uepsus 2023
POKY, PO3KPHTO MOJEIb TOPriBeIbHOr0 (HaKTOpUH-
ry, a came: ()aKTOPUHT BU3HAYAETHCS K (piHAHCOBA
nociayra Juisi BAPOOHUKIB Ta MOCTAaYaIbHUKIB, IO
BEeIyTh TOPTiBENbHY MiSUTBHICTH Ha  yMOBax
BIJICTPOYKH TIaTexXy. LISt MisTBHICTH CKIaaeThes 3
HACTYNHHUX  KpokiB: 1) mpomaBelr  yKjajgae
KOMEPIiiHI yroad 3 MOKYHISIMH, 2) MPOoJaBelhb
TIOCTABJISIE TOBAp Ta BUCTABISIE PaxXyHOK-(QaKkTypy
Ha YMOBaXx 3 BIJICTPOYKOIO IIATEKY; 3) MPOJIaBellh
BiZICTyHIa€ MpaBO TPOIIOBOI BHMOTH (aKTOpYy;
4) akTop MOBIIOMIISE TIOKYIIIIS PO BiJACTYIUICHHS
Ta 3aMiHy KpeauTopa B 3000B’s13aHHi; 5) mpoaaselpb
HEraifHO OTpUMY€e aBaHC Bix ¢akrtopa; 6) B IeHb
CIUIATH PaxyHKY-(pakTypu MOKYIelb cryadye (ak-
TOpY MOBHY CyMy paxyHKy [11].

Heo0OxigHo 3BepHYTH yBary Ha IO3HUIIIO peTy-
qsatopa — HarionaasHoro 0aHky YkpaiHu — 1070
PHU3MKIB, SKi BHUHHUKAIOTH y TIPABOBIHOCHMHAX 3
¢dakTopunry: 1) aHani3 cy4acHoi pUHKOBOI IpaKTH-
KM CBIIYMTH PO HASIBHICTh BHUIIQJKIB BCTAHOBJICH-
Hs 3a0OpOHM Ha BIJICTYIUICHHS TOPTOBEILHOI
3a00proBaHOCTI ¢axropy, sIKa obMexye
MOJJIMBICTh TPOJABISl OTPUMATH (PiHAHCYBAHHS;
2) mepeka3 TOKYIIIEM KOMITIB 3a MOCTaBJICHY

NPOAYKIIIO (TOBapH, MOCIYTU) 3AIMCHIOETBCS MPO-
JaBIIio, a He dakropy [11].

Ha pos3Burok 3ramannx pasime Konpenrii
YHIAPYA mnpo wmiknaponuuii ¢axtopunr 1988
poky Ta Ilomoxxenns €sponelicekkoro Coro3zy mpo
BuMorn g0 Kamitary €C 575/2013/EU y biniit
KHU31 «MaiiOyTHE peryioBaHHs PHUHKY (pakTopuH-
Ty»  BHM3HA4aeTbCs, IO CYThb  KJIACHYHOI
(haKTOPUHTOBOI JiSUTBHOCTI TOJSATaE y TOMY, IO
(akTOpHHTOBa KOMIIaHisl (Hazami TakoxX — (akTop)
HajJa€ KIi€HTy (DIHAHCYBAaHHA, a KIIIE€HT BIJICTYIIA€
iif cBOe mMpaBO TPOIMIOBOI BHMOTH 110 OOpPKHHUKIB.
Taki mpaBa BUMOTH MOXYTh BHHUKATH, 30KpeMa, 3
JIOTOBOPIB IOCTAaBKH, HaJaHHS MOCTyr Touo. Box-
HOuYac (aKTOPUHTOBA MisUTBHICTH MOXKE BKIFOYATH
HaJaHHs TOB’S3aHUX JIOAATKOBHX ITOCIYT, 30KpeMa
yrpaBIiHHSA Ta 007K 1e6ITOPCHKOT 3200pTrOBaHOCTI,
IOPUIUYHE KOHCYJIBTYBAaHHS CTOCOBHO JIOTOBOPIB
KIIiEHTa, 32 SIKUMH BiJICTYyNA€TbCsS MPABO BUMOTH
tomo. CyTh HekiacuuHOi Moneii (pakTOPHHTOBOI
TSTTPHOCTI TIOJNISITae 'y TOMY, IO (haKTOPHWHTOBA
KOMITaHisi Oepe y4acTh B YHPaBIiHHI MPOOIEMHOIO
3aboprosanicTio [3].

BigmoBizro mo m. 11 u.1 crarri 4 3akony
VYkpainn «[Ipo ¢inaHCOBI TOCIyru Ta AepiKaBHE
pETYIIOBaHHS PUHKIB (hJiHAHCOBUX IMOCITYT» (hakTo-
pPUHT BiHECEHO 10 (PiHAHCOBHX MOCHYT, a . 5 4. 1
cT. 1 poro * 3aKOHY BCTAHOBIIOE, IO (AKTOPHUHT
— 1e «piHaHCOBa TmoOCIyra — omepami 3
(iHAHCOBMMH aKTHBAaMH, IO 3MiHCHIOIOTHECS B
iHTepecax TpeTiX ocid 3a BIacHUH paxyHOK Y 3a
paxyHOK mHX 0ci0, a y BUNaAKax, nepeadadyeHnx
3aKOHOJABCTBOM, — 1 3a PaxyHOK 3aJy4e€HHUX Bij
iHmmMX oci® (iHAaHCOBHX aKTHBIB, 3 METOI OTPH-
MaHHS TpuOyTKy abo 30epexeHHS pearbHOl
BapTOCTi (hiHAHCOBHX aKTHBIB» [22].

Came o TiymMadeHHs  (AaKTOpUHTY  SIK
(hiHaHCOBOT TOCITYTH MICTUTBhCS Yy PosmopsmxenHi
HarionansHoi komicii YkpaiHu, IO 3IIHCHIOE
Jep>)KaBHE  perynoBaHHA y  cdepi  pHHKIB
¢inancoBux nocnyr «lIpo BigHeceHHs omepauiii 3
(iHAHCOBMMH aKTHBaMH 10 (PiHAHCOBUX MOCIYT Ta
BHECEHHSI 3MiH JI0 pPO3MOpAKeHHS Jlep:kaBHOI
KOMICii 3 peryioBaHHs! PUHKIB (DiHAHCOBUX MOCITYT
Ykpainu», BIAMOBIAHO 10 SKOTO (DiHAHCOBA MOCITY-
ra (hakTOPUHTY — 1€ CYKYITHICTh MEBHUX OMeparii
3 (piHAHCOBMMH aKTHBaMH (KpiM L[IHHUX IANepiB Ta
MOXIJIHUX MiHHUX manepiB). o Takux oneparii
BIJTHECEHO!
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- (hiHaHCYBaHHS KJi€HTIB — Cy0’€KTiB rocmoja-
PIOBaHHSA, SIKi YKJallM JOTOBIp, 3 SIKOTO BUILIMBAE
MPABO TPOLIOBOT BUMOTH;

- HaOyTTs BiACTYIJICHOTO NpaBa TI'POLIOBOI BU-
MOTH, Y TOMY YHCJIi [IpaBa BUMOTH, SIKE BHHUKHE B
MaiOyTHROMY, 0 OOpKHHKIB 3a JOTOBOPOM, Ha
SAKOMY 0a3y€eThCsl Take BiACTYIUICHHS,

- OTPUMAaHHS IUIATH 332 KOPHCTYBaHHS TPOIIO-
BUMH KOIITaMH, HAJAaHUMH Yy PO3MOPSKECHHS
KIIi€HTa, y TOMY YHCJII IUISIXOM IUCKOHTYBAaHHS
cyMHu OOpry, pO3MOILTY BiACOTKIB, BHHArOPO[IH,
SIKITO 1HIIMHA CTIOCIO OIUTATH HE TIepen0avYeHo I0To-
BOPOM, Ha SIKOMY 0a3yeTbcs BincTymieHHs [21].

Y mpaBoBifi moKkTpuHI Ta 'y (HiHAHCOBO-
E€KOHOMIYHIN JiTepaTypi (pakTOpPHHT BH3HAYAETHCS
SK:

- (hinaHCYBaHHA TIOCTa4aHb 13 BiACTPOYCHHSA
IJIaTeXy, CTPaxyBaHHS PH3UKIB, IOB’SI3aHUX i3
BIICTPOYCHHSIM TUIATEXKy, a TaKOX YIPaBIiHHA
nebiTopchkoro 3aboprosanictio [23, ¢. 110];

- YHiBepcaigbHa cucTeMa (piHAaHCOBOTO OOCITyTO-
BYBaHHSI KJII€HTIB, JI0 SIKOI BXOJUTh OyXTaJTepCh-
KW OOJIK, PO3paxyHKH 3 MOCTA4aJbHUKAMH 1 TI0-
KyMIIMA, CTPaXxyBaHHs, KPEIUTYyBaHHS, MPEACTaB-
HUITBO [4, c. 54];

- (hakTopmHTrOBa TIOCITyTa — BUA (PIHAHCOBOI ITO-
CIIyTH, HEMaTepialbHUN Pe3yNabTaT B3AEMOIIl Mixk
cy0’ekTaMM B IIPOIECi 33J0BOJICHHS 3 METOI0 Om-
PpUMarts 00x00y OOHUM YHaCHUKOM (BUPOOHHUKOM
(haKTOpUHTOBOT MOCITYTH) MOTPEeON B JOAATKOBHX

¢iHaHCcOBHX  pecypcax  iHIIOTO  (CroOXWBauda
(hakTOpHUHTOBOT MOCTTYTH, KITi€HTA), 1o
peamizyeTbcs  HUIIXOM  BHKYIy  JIOCTPOKOBO

HECIUTaYeHOl Je0ITOPChKOI 3a00proBaHOCTI 3 JIHC-
KOHTOM 3a BJIACHHU PaxXyHOK 3 HOOANbWUM ii om-
pumanusm — 6i0  OOpoicHUKA 8  00YMOGIeHUl
nepioo [7];

- IpaBOBa CYTHICTh (aKTOPUHTY TIOJISITaE B
OJiepKaHHI KJIIIEHTOM BiJl (iHAHCOBOI YCTaHOBH —
(dakTopa — TpOIIOBMX KOIITIB B OOMIH Ha
BIJICTYIJICHHSI OCTAHHBOMY HaJISKHOT'O HOMY ITpaBa
IPOIIOBOT BUMOTH JI0 TPEThOT 0coOM (OOp)KHUKA) 3a
YKJIaICHUM MIX KJIIEHTOM Ta OOpXHHKOM JIOTOBO-
poM. IHakme kaxydu, KI€HT (KPEOUTOp), SIKOMY
HQJIC)KHUTh TPABO TPOIIOBOI BHMOTH JIO CBOTO
KOHTpareHTa, He YeKarouu OIUIATH 3a MPOAaHUil TO-
Bap (poOoTy, MOCIYry), BIICTYHAE CBOIO BHUMOTY
OaHky a0o iHIIIN (hiHAHCOBIN yCTaHOBI, OJEPKYIO-
91 TIPH [[bOMY BiJjpa3y rpoiiosi komru [28];

- OaHKiBCbKa oOmepamis, CyTb $KOI TONArae B
npuabaHHi 6aHkoM ((hakTopoM) y HOCTadaabHHKA
(mponaBLsl) TIpaBa BUMOTH y TPOIIOBIA (opmi Ha
NeOITOPCbKY  3a00proBaHiCTh  TMOKYMIIB  3a
BiJJBaHTakKeHi iM ToBapu (BUKOHaAHI poOOTH, HaJaHi
HOCITYTH), 3 MIPUHHATTAM PU3HKY BHKOHAHHS TaKol
BUMOTH, a TakOoX NpUHAMaHHSA  IUIaTEXKiB
[26, c. 351].

- OaHKIBChKa oOmeparlis Yu KOMIUDIEKC MOCHYT,
HaJaHUX KIIEHTY CIEIiali30BaHO) KOMIIAHIE0
(paxTopom) B 0OMIH Ha mepemady aeO0ITOPCHKOL
3a00proBaHoCcTi (00OB’SI3KOBUM € TIepeXim IipaBa

BJAaCHOCTI Ha  JeOITOpPCBKY  3a00pProBaHICTb)
[14, c. 101-102].
- KOMIUIGKCHa  (iHAaHCOBa  oOmepaiis, Mo

BKJIOUa€e B cebe mpumbaHHs OaHkoM (um (hakTop-
¢ipMOI0) TmpaBa BHMOTH MO0 BHUIUIATH 34
(hiHaHCOBMMH 3000B’S3aHHSAMH, IO BUHUKIH MiX
KOHTpareHTaMH B TpoIleci peaiizamii mpoayKuii, 3
METOI0 IONOBHEHHS OOOPOTHHMX KOMITIB IOCTa-
YaJbHUKA, [0 MOXKE CYIPOBOIKYBATUCS BEACHHIM
OyXTaJaTepChKOro 00Ky MOCTaYaJIbHUKA,
YOpaBIiHHAM [e0ITOPCHKOI0 3a0OPTrOBaHICTIO ma
CMPAxy8aHHAM NOCMAYATbHUKA 6I0 (DIHAHCOBUX
pusuxis [30, c. 150];

- i PaKTOPHHTOM TaKOXK PO3YMIETHCS MPaBO-
YMH 3 HaJaHHA KOMIUIEKCHHX IOCIHYr i3
(iHaHCYBaHHS MiJ] BIJICTYIUICHHS MpaBa TPOIIOBOT
BUMOTH, SIK TaKHH IO BPaxoOBY€ HAsBHICTH K 30-
0OB’s13aHP 13 BIJICTYIUICHHSA, TaK 1 3000B’s3aHb i3
¢inancysanus [25, c. 139-140].

- 3a3Ha4Y€HI MMOCIYTH 3a JOTOBOPOM (DaKTOPUHTY
HAJar0ThCcd (PAKTOPOM KIIEHTY 3a IUIaTy, po3Mip
SKOT BH3HAYa€eThCs JoroBopoM. [lpu mpomy cama
IPOIIOBA BUMOT'a, IEpe/iaHa KIIEHTOM (haKTopy, HEe
MOJK€E PO3MIIAJATUCH SK IJIaTa 32 HaJaHy OCTaHHIM
¢inancoBy mocuyry [6, ¢. 85-86];

- IpolleC  TepeBiACTyIUIeHHs  OaHKy — abo
(haKTOPUHIOBIM KOMIIaHIi HEOIUTaYeHHX OOProBUX
3000B’s13aHb, SIKi BAHUKAIOTh MK KOHTPAarcHTaMH B
mpoleci peanmizaiii TOBapiB i MOCIYr Ha yMOBax
KOMEPIIIHHOTO KPEJUTy Ta CYIPOBOIKYIOTBCS elie-
MEHTaMHU FOPHUIUYHOTO, CTpPaxoBoro,
iHpopMaLifHOro Ta OyXraiaTepcbKoro oOCIyroBY-
BaHH MmocTavanbuuka [15, c. 18].

VY ropuaHYHIA Ta EKOHOMIYHIN JIiTepaTypi OiTb-
micTe 13 TIyMadeHb MOHATTS  (PaKTOPUHTY
BUCBITIIIOIOTh HOTO 3 (hJiHAHCOBO-EKOHOMIYHOI TOY-
KA 30py. AJle eKOHOMIYHa CKJIaJoBa (DaKTOPHHTY
HE PO3KPHUBA€E B MOBHOMY 00Cs31 HOro 3MICTy SIK
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LUUBLIBHO-TIPABOBOTO 3000B’sI3aHHS, CIIPSIMOBAHOTO
Ha HajgaHHA (HaKTOPUHIOBUX Mociyr. Hampuxnan,
SK 3a3Havanocs Buiie, y [loJIoKeHHI PO BUMOTH
no xamitary €C 575/2013/EU 3wmict noroBopy
(aKTOPUHTY BH3HAYAETHCSA SIK TaKWH, 3a SIKOTO
3MIHCHIOETRCS TIepenada abo mpogax ae0iTOpChKOl
3a00proBaHocTi GakTopy B OOMiH Ha MEBHI MOCITY-
TH 1010 BIJICTYIUIEHOT nebiTopChKOl
3aboproBanocTi. Pazom 3 tum B 1K Ykpaiam 1mo-
HATTS «JIe0ITOPChKOI 3a00proBaHOCTI» HE Tepe-
n0avYeHO, OCKITLKY TaKUW TEPMiH HE € IOPUIUIHIM
1 BUKOPHUCTOBYETBHCA y cdepi OyXraarepchbKoro
o0yiky Ta (piHaHCIB «IK TEXHIYHE BiIOOPaKCHHS
(baKTUYHHUX BIHOCHH, 10 BUHUKIH MiXX CTOpPOHA-
MUY,

[Moromxkyemocs 3 K.B. Konomiens y Tomy, 1o
MOHATTS MpaBa TPOIIOBOI BUMOTH, SIKE € MpeaMe-
TOM  JOTOBOpY  (akTOopmHTY, 1  TIOHATTA
«aebiTopchka 3a00proBaHICTh MOJKHA
kBamiikyBatn sk crnopimHeHi. Ilpo  Taky
CHOPIAHEHICTh T03BOJISIE BECTH MOBY Ta 00CTaBHHA,
o0 00UBa TEPMIHU BiZOOpakar0Th MAHOBUH Xa-
pakTep y4YacHHKIB NPaBOBIIHOCHH, HAsBHICTH HE-
BUKOHAHOTO 3000B’S3aHHS  IIONO  3AiHCHEHHS
BIJIMOBIAHOTO TUIaTeXy. TOOTO, € mMmiJCTaBH, SIKi
JO3BOJISIIOTh  PO3TISLAATH  TEPMiH  «1e0ITOpChKa
3a00proBaHICTh» K CHHOHIM TpaBa BUMOTH 3a He-
BUKOHAHUMH TPOIIOBUMH 3000B’S3aHHSIMU TPETIiX
oci6 [9, c. 74].

OpHak aHaJi3yHuYd CYJOBY TNPAKTHUKY, MOXKHA
JIATH BHCHOBKY, IO JIOTOBOPH (haKTOPUHTY MO-
KyTh OYyTH Pi3HHX BHUJIB, 30KpeMa (HaKTOPHUHT 3
perpecoM, 6e3 perpecy, BiIKpUTHI (HaKTOPHHT, 3a-
KpUTUH  (PaKTOpUHT, BHYTPIMIHIA  (AKTOPHHT,
30BHIMMHIN (hakTopuHT (MIKHApOIHMIA), peabHUI
(aKTOpPHHT, KOHCEHCYallbHHH (HaKTOPUHT Ta T.1.,
KOTpI1 Ha ChOI'O/{HI HE BU3HAYCHHI B HAIlIOHAJIbHOMY
3aKOHOIABCTBI.

Cnig 3a3Hauyntd, 1O 3akoH Ykpainu «[Ipo
(iHaHCOBI MOCTyrH Ta (iHAHCOBI KOMITaHI(» HAO0YB
YUHHOCTI TUTbkM 15 mmcromanma 2024 poky, i mie
HEMa€ CTAJIOl MPAKTHUKUM MOro 3acTOCYBaHHS Ta
BIUTMBY Ha BPETYIIOBaHHS MUTaHHS (aKTOPUHTY.

TakoX Ba)KJIMBOIO O3HAKOIO JOTOBOPY (akTo-
PUHTY € HOro mpeaMer Ta MeTa, OCKIUIBKH JIyxkKe
4acTo JIOTOBIp (PaKTOPUHTY ILIYTAIOTh 3 IOTOBOPOM
BIJICTYIJICHHS [IpaBa BUMOTH, a TOMY HE TUIbKH 4e-
pe3 Ha3By JIOTOBOPY MOXKHA BU3HAYUTH TIPHUPOY
JIOTOBODY.

Ha »anp, y mpakTui TpamsiFOTbCS BHUIAIKH,
KOJIW JOTOBOPH (DaKTOPHHTY MOPYLIYIOTh MPUHIHII
pIBHOCTI CTOpiH, i OAHA CTOpPOHA 3AJUIIAETHCS Y
3HaYHO OUIBII HEBWUTIHOMY CTaHOBHUII IO
BiJTHOIIIEHHIO JIO iHIOi, a00 KON adiniifoBaHi 0Co-
O0M yKJIagaroTh OOTOBIp (aKTOPUHTY i3 TPETHOIO
0co00r0 3 METOI0 peanmizalii Hamepen BU3HAYEHOI
HeoOpocoBicHOI MoBeniHKH. ToMy came nepxaBa
Ma€ BHUCTYIIATH SIK PErYIATOp Ta KOHTPOJIIOIOYMIA
OpraH y TOCHOAApPCHKHX BiJHOCHHAX Ta BXKUBATH
3aX0MiB, KOTpi  OYyIOyTh  YHEMOXJIHBIIOBATH
HEZ0OpPOCOBICHY TOBEIHKY CTOPIH Ta 3axXHINATH
€KOHOMIYHI Mpaga.

Y upomy B3B’S3Ky BapTO 3rajatv, IO Yy
IlocranoBi y cmopasi 390/34/17 Big 10.04.2019
Bepxopuuii Cyn y ckmaai OO6’egHaHOoi manaTe
Kacamifinoro = mUBINBHOTO  Cyqy  BU3HAYMB:
dobpocosicHicms  (nyukm 6 cmammi 3 LK
Yrpainu) — ye nesnuii cmanoapm noseoinku, wjo
Xapaxmepuzyemuvcs YecHicmio, i0Kpumicmo i no-
82010 IHmMepecié HWOI CMOPOHU 002080py aOO
8i0N0GIOH020 NPasosioHoutenHs. JIOKTpUHA venire
contra factum proprium (3a00poHH CymHepewTUBOL
MOBEiHKH), 0a3yeThCs IIe Ha PUMCHKIA MakCUMIi —
«non concedit venire contra factum propriumy»
(HIXTO HE MOXE JMisITH BCyIIeped CBOIW MOTepeIHii
MmoBeiHIi). B OCHOBI JOKTpWHH venire contra
factum  proprium = 3HaXOJAWTHCS  MPHHIUII
nmobpocosicHocTi. [loBemiHKOIO, $Ka CyIepednTh
JIOOPOCOBICHOCTI Ta YecHid INOBIH MpakTHIl, €,
30KpeMa, IMOBEJIHKa, 10 HE  BIJIIOBIJIAE
MoTiepeHiM 3asBaM abo TOBEMIHINI CTOPOHH, 3a
YMOBH, III0 iHIIIA CTOPOHA, AKa Ji€ co0l Ha MIKOLY,
PO3YMHO MOKJIaIa€ThCst Ha HUX [18].

Takox y Ilocranosi y crpasi 910/1873/17 Bix
08.05.2018 Bepxouuii Cyn y ckiami KoJerii
cynaiB KacamiiHOro rocnojapchKoro Cyjy BHU3HA-
YUB, IO MPUHIUI JOOPOCOBICHOCTI — II€ 3arajibHO-
[IpaBOBUI NIPUHIIMNII, SIKUM nependavae
HEOOXIMHICTh CYMJIIHHOT Ta 4YeCHOI TOBEIIHKU
Cy0’ekTiB TpuM BHUKOHAHHI CBOiX FOPUAWYHUX
000B’sI3KIB 1 3/1IHCHEHH] CBOiX Cy0’€KTHBHUX IPaB.
Y  cy0’eKTHBHOMY 3Ha4YeHHI JOOPOCOBICHICThH
pO3TIIANAETECS  SIK  YCBIIOMIIEHHS  CyO’€KTOM
BJIACHOI CYMIIIHHOCTI Ta YE€CHOCTI NpH 3IiHCHEHHI
HUM mpas i BUKOHAaHHI 000B’s3KiB.
Lobpocosicuicms npu peanizayii npae i nogrosa-
JHCEHb BKMIOYAE 6 ceDe HenpuUnyCmuMiCmb 371084CU-
6annsi mnpasom. lled mNpWHIMI BHIUIMBaE i3
KOHCTUTYLIMHUX MOJIOXKEHB IPO Te, 0 3A1CHEHHS
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MpaB Ta CBOOO/ JIFOJUHY HE MOBUHHO MOPYIITYBaTH
mpaBa Ta CBOOOJM iHIIKX 0ci0. 3MOBKUBaHHS Tpa-
BOM — II€ CBOTO POJTy CIIOTBOPEHHS MpaBa. ¥ ybomy
B8UNAOKY 0C0DA HAOAE C8OIM OIIM NOBHY GUOUMICTb
IOpUOUYHOT  NPABUTBHOCTHI,  GUKOPUCNOBYIOUU
Hacnpasodi c8oi npasa 6 Yiisix, AKi € NPOMULEHCHU-
Mu mum, wo nepeciioye nosumuene npaso [19].

Amnami3 gactuau apyroi crarri 13 LK Ykpaiau
Jla€ TMiICTaBU Ui BHCHOBKY, IO Hed0OpocosicHa
no8ediHKa 0coOU, AKA NOAA2AE Y GUUHEHHI Oill, AKI
MOJCYMb Y MAUOYMHbOMY ROPYWUMU NPABA THULUX
ocib, € popmoro 3106xcusanns npagom. GopMyio-
BaHHSA  «3JIOBXXKMBaHHSA  MPaBOM»  HEOOXIJTHO
PO3YMITH, SIK CYIEpPEYHICTh, OCKIIBKH SKIIO 0coba
KOPUCTYEThCS BIACHUM IMPaBOM, TO HOTO s J103-
BOJICHA, a SIKIIO BOHA HE J03BOJICHA, TO CaME TOMY
BiIOYBa€ThCS BHUXiJ 32 MEXi CBOTO IMpaBa Ta Iif0
0e3 mpaBa, «injuriay. CyTHICTb 3IOBXHUBAHHS TIpa-
BOM TIOJISITA€ Y BUMHEHHI YIIOBHOBAXEHOIO 0CO00I0
O, AKI  CKJIaJaroTh  3MICT  BIAIIOBIZHOIO
Cy0 €eKTHBHOTO IUBITLHOTO mpaBa,
He00pPOCOBICHO, B TOMY YHCIIi BCyNeped MeTi Ta-
koro npasa [17]. [loniOHa mo3wuIlis BUCIOBICHA U Y
[Tocranosi Bepxosaoro Cyny Bix 12 xoBtHs 2021
poky y crpasi Ne 311/2121/19 [16].

VY 1opuauuHii JniTepaTypi TaKoX BHU3HAYAETHCS,
o JOOPOCOBICHICTh MOXXHA BWU3HAYHTHU SIK IIpar-
HEHHS CYMJIIHHO 3aXMCTUTH IIUBIJIBHI TIpaBa Ta 3a-
OC3IMeYNTH BUKOHAHHS ITUBIILHUX O0OB’S3KIB [29,
c. 10].

Crin BU3HAYHUTH, IO CUCTEMa MPUBATHOTO Ipa-
Ba  YkpaiHM  PO3BHUBAEThCA B  KOHTEKCTI
€BpPOTCHCHKOI ~ MPAaBOBOI ~ CHUCTEMH,  30KpeMa
[lpuHNHMIIB, BHU3HAYEHb 1 MOJICIBHUX TPaBUI
eBporneiickkoro mnpuBatHoro mnpaBa (DCFR), sxi
BKa3ylTh, M0 Oyab-iKi il OPUAWYHOI YU
¢iznyHOT 0coOM MaroTh OyTH J00pocoBicHUMH. Ta-
KO, BiJITIOBIJTHO /IO WX IPABHJI, TTOBEIIHKOIO, SKa
CYIIEpPEeUnTh JOOPOCOBICHOCTI Ta 4YECHIH IiTOBIH
MpakTUIl, €, 30KpeMa, TIOBEAiHKa, 10 He
BiJIMIOBI/1a€ TIOTIepeIHIM 3asiBaM a00 TOBEIHII CTO-
POHH, 32 YMOBH, IO iHIIIA CTOPOHA, 5Ka i€ co0l Ha
IIKO/y, PO3YMHO TOKJIQJa€ThCs Ha HUX [8; 2; 27,
c. 164-170].

V KOHTEKCTI BHIIIEHABEIEHOTO CJIiJl BII3HAYUTH,
IO B MPaBOBiH JIOKTPUHI Ta IOPUIUYHIN TPaKTHIL
Ma€e MiClle 1 TOHATTS «KapTelbHAa 3MOBa», sKa
TPAKTYETHCS SK AHTHUKOHKYPEHTHI Y3rojpKeHi Hii,
KOTPI MOXKYTh 3HAaXOIMTU CBiil MPOsB, 30KpeMa, y
noropopax QakrtopuHry. Pasom i3 TuM, Yy

3aKOHOJABCTBI Ta IOPUAMYHIN MPakTULi Pi3HUX
JepKaB CBITYy HE CKJIaJoCs €IMHOTO MiAXOAY IO
PO3YMIHHS TIPABOBOI MPHUPOJN KapTEIbHOI 3MOBH.
Tak, y CHIA, Kanani, [3paini xaptensHa 3MoBa —
e 37I0YMH 1 32 HBOTO mependadeHa KpUMiHaTbHA
BiJIMOBIIaIBHICT SK IJIS1 KOMIAHIH-yYaCHHUIb 3MO-
BH, TaK 1 U1 TXHIX ITocamoBuX oci0. BinmosimHo 10
3aKOHOJMABCcTBa ABcCTpainii, KapTelbHa 3MOBa IIe
MPaBOMOPYIIEHHS, 32 fKe TepeadadeHa MUBUTFHO-
mpaBoBa BiAMOBiAambHICTE. Y Himeuuuni Ta
OinpmrocTi mepxkaB-wieHiB €C KapTenbHa 3MOBa —
1Ie agMiHICTpaTUBHE TIpaBonopymieHHs. Y bpazwmmii
MpUpPO/a KapTeNbHOI 3MOBU Ma€ TiOpUAHUI Xapak-
Tep: Ile BOJHOYAC 1 aIMIHICTpaTUBHE MPaBOIOPY-
mennsa, 1 3xo04wmH [13]. Crarri 1131, 1133
HusinpHOro  kojekcy  @panmii  BU3HAIOTH
HEIMCHUMH yTroau, OO0 €KTOM SKUX Oym: fii,
3a00pOHEHI 3aKOHOM, a OT)K€ 1 KapTelbHI YTOAH,
3a0opoHeHi KpuminanbHuM KojekcoMm DpaHiiii.
ABcrpiiicekuit 3akoH Bim 07.04.1870 BcTaHOBIIO-
BaB 0E3yMOBHY HENPHUITYCTUMICTh KapTEIbHUX
yroJ.

BucHoBku. [ligBumenHs e(heKTHBHOCTI
JIep>KaBHOI TOJITHKH, Y TOMY YHCHi y cdepi 3aXuc-
Ty mpaB cy0’€KTIB MiAMPUEMHHUIBKOI iSUIBHOCTI Y
3aKOHOAABCTBI  mpo  (pakTOpWHTr, HEOOXiTHO
3MIMCHIOBATHA HE TUIBKU 3a JOMOMOI'OK) 3MICTOBHUX
Ta CTPYKTYPHHX 3MiH, & ¥ IUIAXOM 3a0e3MeueHHs
(YHKITIOHATBHOT PE3yJIbTATUBHOCTI TOCTaBICHHUX
3amad. 3BiJICH, B OCHOBY HOBOi Cy4acHOI Hapajur-
MU Jiep’KaBHOT MOJITHUKK YKpainu y chepi daxro-
pHHTY Mae OyTH TOKJIAJEHO PO3YMiHHS TOTO, IO
BiJl SIKOCTI YHHHOTO 3aKOHOJABCTBA 3aJICKHTh
€KOHOMIYHA CHTYyallisl B KpaiHi, a 3A1iCHEHHS CKO-
OpPIIMHOBAHUX i, CIPSAMOBAHUX Ha MOKpPAIICHHS
AHTHMOHOIIOJIFHOTO 1 aHTHUKApTENFHOTO 3aKOHO-
JIAaBCTBA, — CTPATETIYHUI MPIOPHUTET JCPIKaBH.

3axuct nOpaB  CyO’€KTIB  MiANPUEMHULBKOT
JUSIBHOCTI y 3aKOHOJABCTRBI PO (PaKTOPUHT, 0C00-
JMBO B YMOBaX BiffHM, Ma€ 3aJMIIATHCS BaXKIIMBUM
HanpsIMOM CTpaTerii Aep)kaBH, 30PiEHTOBaHUM He
TUIBKH Ha CLOTOJEHHS, a i Ha Te, 00 BiIIMOBINATH

CTaHJapTaM Ha MDKHapoOJHIH apeHi 1 Juis
MIOBOEHHOI ~ €KOHOMIYHOi  BiZOynoBH  KpaiHH.
OcCoONMUBICTIO  YKpailHCBKOT ~MPakTUKH TYT €

HasBHICTh K (PaKTHYHOI, TaK 1 KOHCTUTYHOBaHOI
CHUIBHOI JiSUIBHOCTI Aep)KaBH Ta 1HCTHTYTIB TI'po-
MaJISHCBKOTO CYCHIIBLCTBA Yy 1[Il apuHi.
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Purpose: to research regulations and standards at the level of both national and international law,
theoretical-legal, ethical, and moral principles of factoring agreements and court practice. The
methodological basis of the research consists of comparative legal methods, special legal methods, synthesis
and generalization, observation, general scientific methods of analysis. Results: based on a full and
comprehensive study of the problems of implementing the rules in the field of protection of the rights of
business entities in factoring legislation, to develop systematic conclusions and proposals that determine the
ways to improve the functioning of the legal mechanism in this area of economic relations in order to
determine the principles and conditions for the State to comply with the basic constitutional guarantees and
international treaties ratified by the Parliament of Ukraine, as well as the powers of the executive authorities
that regulate these relations in Ukraine. Discussion: the author establishes that the issue of protection of
business entities’ rights in the Ukrainian legislation on factoring requires regulation in the market of
economic services and further adaptation to the EU law, comprehensive analysis of legislation and study of
the practice of its implementation and judicial protection, as well as development of a single mechanism for
protection of contracting parties based on the principles of equality, fairness, good faith and not contrary to
the public interest.

As a result, in order to find ways to overcome the economic crisis caused by Russian aggression and
ensure the country’s sustainable development, it became necessary to analyze the current legislation and
determine the need for novelization of legal regulation, changes in the regulation of rules and procedures in
the field of economic relations, including factoring agreements.
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HEJOJIIKU METOJIUKHU PO3CJIITYBAHHS IIPABOIIOPYIIEHD,
MNOB’S13AHUX 3 BUMHEHHSM JEPXXKABHOI 3PAIN
TA KOJABOPAIIMHOI JISIIBHICTI
HA HEOIJIKOHTPOJIbHUX TEPUTOPISIX
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Mema yici cmammi nonseae 6 momy, wob O0cHioumu ma NPOAHANIZYEaAmMU HEOONIKU MemOoOUKU
PO3CRI0Y8ANHS NPABONOPYULEHb, NOB8 SA3AHUX 3 GUUHEHHAM 0epICABHOT 3padu ma KoIabopayiiunoi JisibHoCmi
HA HeniOKOHMPOAbHUX mepumopinx. Memoou 00cnidxiceHHs: 6 x00i pobomu Oyiu GUKOPUCAHT HACIYNHI
Memoou, a came: iHpHOPMAYIIHO-AHATIMULHUL, 3 OONOMO20I0 AKO20 AHANI3Y8anu nYONIuRy OislIbHOCMI 0CIOD,
Wo nido3prIomsbcs y Koaabopayii, a maxodxc nooditl, wo 6i06Y8AIOMbCL HA OKYNOBAHUX MEPUMOPIAX 075
BUSIBNICHHSL 3AKOHOMIpHOCIEl | hakmopis, wo exasylomv Ha ix npuuemuicms. Taxooic ye nCuxonoeiumi
MEmoOU — BUBYEHHS COYIANbHUX YMOB, NI GNIUBOM SAKUX 0COOU MOJCYMb NOYAMU CHIBNpAYiosamu 3
aspecopom, mexHiuHi Memoou, wo SKIIOYAIOMb anali3 yugposux doxkazie ma inwi. Pesynomamu: ¢ oanii
cmammi npudileno yeazy 3 ’sCY8aHHI0 MAKUX NOHAMb K KOLabopayiina OisnbHicmb, 0epicasia 3pad, ujo
HA CbO2OOHIWHITE OeHb € OOHIEIO 13 HAUAKMYANbHIWMUX NPobeM Haulol Kpainu, a maxkoic npomuodis ybomy
npagonopyuientio. Pozenanymo Hedoriku Memoouxu po3ciioyeants oauux npasonopyuieivb. Qd2080penns:
NPOAHANI308AHO CKIAOHOWI Ma HedONiKu 6 OopomvOi 3 KOAAOOPAYiuHO OULILHICMIO MA 0epPIHCABHOI
3padoro, ocobnuso 6 ymoeax eitinu ma okynayii. Ilpudineno yeazy npobremamuyi Koiabopayionizmy 6
Ykpaini, 30kpema na oxynosamux mepumopisx, oe 6iH Mae 06azamo acnekmis: MOpaibHUU, NPasosull ma
coyianvhull, addce ye He auule NPABONOPYUIEHHS. NPOMU 0epiHcasU, a U eIuboKa coyiaibHa npobdiema, wo
npu3800UMb 00 NOOLLY CYCRIILCMBA, PYUHYE 008IPY 00 61A0U i NiOpUBAc 0epIICcaBHUL CyBepeHimemn.

Kniouosi cnosa: xonabopayis, nosHomacumadue 6MopeHeHHs, 0epiucasd; OKYNaHmu, O0epucasHa 3paoa;
HayionaibHa be3nexa.

IlocTanoBka mpodiaemMu Ta il AKTYaAJIBHICTh.
[lix gac BiiiHM Hama KpaiHa CTUKHYJAcsA 3 HU3KOIO
npobjeM, TOB’S3aHUX 3
KPUMIHAIBHOI BiINOBIJATBHOCTI 3a JepKaBHY 3pa-

NPUTATHCHHAM 110

ny. OnHi€l0 3 OCHOBHUX NpPOOJIEM € HEOOTIKH B

BaKOHO,Z[aBCTBi, mo CTOCYKOThCA HCEAOCTATHBO

e(eKTHUBHOI CHCTEMH DPETYJIIOBaHHS, pealizamii Ta
BUKOHAHHS TTOKapaHb.

AHaji3 pociaigxenb i myOmaikaniii 3 mpooJie-
mu. JocipkeHHsT HallloOHATBHOT Oe3reku Y KpaiHu
CTaJlo OJHUM 13 KIIOYOBHX HampsAMiB Yy
KPUMIiHAIBHOMY IIpaBi 3 MOYATKy MMOBHOMAacLITaO0-
HOT'O BTOPTHEHHSI, 30KpeMa B KOHTEKCTI aHaji3y
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nepraBHOI 3paan. HaykoBi poboTu crpsiMmoBaHi Ha
BUBYEHHS CHUTYyallil Ta mmpoOyiieM, MOB’s3aHUX i3
Jep>KaBHOIO 3panoro. bararo BITUM3HSAHUX BYCHUX,
cepen sxux I Cepempkuit, F0.B. Jlynenko,
M.A. Pybamenxko, P.O. Mosuan, 0.}10. Konomiern
Ta iHINI, 3aiiMalOThCS BUBUEHHSM KPUMiHAJIBHOL
BIJTNOBIaIbHOCTI 32 JAEp)KaBHY 3paly B yMOBax
BiiiHM. He3Baxkaroun Ha 3HAYHMII BHECOK LIMX
aBTOPIB Y JOCTIMIKCHHS 3a3HA4Y€HOI TEeMH, JOCi 3a-
JUIIAIOTHCS HE PO3TIISIHYTUMH YHMCJICHHI aKTyaslbHi
MUTaHHS [OJO0 NPWUYMH, MPOLEAYpH Ta MpobieM
MPUTATHEHHST 10 KPUMIHAJIBHOI BiAMOBIAAILHOCTI
3a JIepiKaBHY 3pajy.

Bukiaa ocHoBHOro marepiajiay H0cCigKeHHSs.
30poiina arpecisi Pocii mpotu Ykpainu TpuBae 3
2014 poky, koau OyJO0 OKYIIOBAaHO 4YacTHHY
tepuropiii Jlonernpkoi Ta Jlyranchkoi obOnacteit i
anekcoBano Kpum. [lompu 3HauyHi BTpaTtH, sK Yy
BUTJISIII JIIOJCBKUX JKEPTB, TaK 1 MarepialbHUX
pecypciB, JAesKi I'pOMajJsHM Ta HOPHIUYHI OCOOH
VYkpaiHu NpoJOBKYIOTH CIIBIPAILIOBATH 3 JEpiKa-
BOIO-OKYTIAaHTOM, HaJalo4u il HeoOXigHI pecypcH i
MOKJIMBOCTI JUI1 JOCSTHEHHS 3JIOYMHHUX LIEH.
Opranizamisi MOMITAYHUX 3aXOAiB, iHopMariiina
JiSUIGHICTD Yy CIHIBIpaIi 3 arpecopoM, a TaKoX
y4acTb YKpaiHIiB y HE3aKOHHUX 30pOHHHX Ta
BO€HI30BaHMUX (POPMYBAHHSAX BXKE JAaBHO € CEpHO3-
HUMHU CYCIIJIBHO HeOe3rnmeyHnMu JissHHAMU. Lle
CTaJO OJHI€I0 3 OCHOB JUIi IHOBHOMAcIITaOHOIrO
BroprHeHHs Pocii 24 mortoro 2022 poxy B
Vkpainy.  BusHanHs  HeOe3mEeYHOCTI  Takoi
cmiBmpami 1 yCBiIOMJIEHHA ii poJli B ecKamarii
MDKHApOIHOTO KOHQUTIKTY TIPHU3BENN bi(s)
KpuMiHai3amii KoabopalioHi3aMy B YKpaiHCBKOMY
3aKOHOIABCTBI.

Komnabopariionizm i Tepopu3M € JBOMAa TOJIOB-
HUMH (aKTOpPaMu, sKi 3aBIAal0OTh CEpilo3HOI MIKOAM
HaI[IOHANBHIM Ta eKOHOMiYHii Oe3meni YKpaiHu.
Vxe B 2020 poui B Crparerii HarioHanbHOi Oe3re-
k1 Ykpainu «besneka JoAuHU — Oe3rneka KpaiHm»
OyJI0 BHM3HAYEHO BaXKJIUBICTb AKTHUBHOI NPOTHIIi
PO3BiayBaIbHO-TIAPUBHIT TiSUTBHOCTI,
iH(popMaLiiHUM omepauisM, KidepaTakaM, a TaKOX
POCIHCBKIM Tpomaranai, Tepopu3My, CenapaTuzMy
Ta EKCTPEMI3MY.

Ha cboroaHi 11i muTaHHs CTally 1ie OLIBII aKTy-
AJIbHUMH, OCKIUJIBKH SIK KOJIA0OpAIiOHI3M, TaK 1 Te-
pOpH3M HE TLIBKH Oe3rmocepeHbo 3arpoXkKyoTh

CyBEepeHITeTy 1  TepuTopiambHili  HiTICHOCTI
VYkpaiam, ajge W BIUIMBAaIOTh Ha IHIN chepu
CYCIIUITEHUX BiJTHOCHH, 30KpemMa Ha
TpaHCHAIIOHATBFHI KPUMIHAIbHI TPaBOMOPYIICHHS,
SAKI MOXYTh CHPHATH €KOHOMIYHOMY 30aradeHHIO
JepKaBH-arpecopa. Ormsin CynoBoi Ta
MPaBOOXOPOHHOI TPAKTHKH BKa3ye€ Ha HasSBHICTDH
TEOPETUYHUX 1 MPAKTUYHUX MPOTAIHH, [0 YCKIIaJI-
HIOIOTH PO3CIIJyBaHHS Ta KBami(iKaIlifo TaKux
3JIOYMHIB Y YMOBaX BOEHHOTro cranHy. Lli mpoGmemu
MOXYTh OyTH TOJOJaHi JUIIE 32 YMOB CIIUILHOL
poboTtu MIPaBOOXOPOHHUX

MPaBO3aXUCHHKIB, CYJIiB 1 HAYKOBIIiB.

OpraHis,

Komaboparifina ImisbHICTE €  OnHIE 13
HaMOIbII MOMMPEeHUX (GOpM KpUMIHAIBHUX Ipa-
BOMOPYIIIEHb, [0 TOCSITalOTh HAa  OCHOBH
HalioHanbHOT Oe3nekn Ykpainu. Lli kpuminanbHi
Il MOXKYTh BUMHSITHCS SIK HA THMYaCOBO OKYIIOBa-
HUX TEPUTOPISAX Ta Yy 30HaX aKTUBHUX OOHOBUX i,
TaK 1 B perioHax, Io 3aJHIIalThCS i KOHTPOJIEM
YKpPaiHCBKOI BIaAM, IO 3HAYHO YCKJIAJHIOE iX
PO3CITiTyBaHHSI.

VYkpaini
TEPUTOPISIX MOKYTh BUMHSATHUCS MPaBOIMOPYIICHHS,

30kpeMa, Ha  MIIKOHTPOJBHUX
nepeabadeHi yactuHamu 1, 3 (BKIIIOYAIOUW TpoIia-
raHJy B HaBUAIbHUX 3aKiafax), 4 (mepepaxyBaHHS
KOIITIB Ha MIATPUMKY HE3aKOHHHX 30pOMHHUX YU
BO€HI30BaHMX  (OpMYBaHb Ha  OKYIIOBaHUX
TEPUTOPIsIX a00 30POWHUX CHJI e KaBH-arpecopa),
6 1 7 (HagaHHA TOTIOMOTH arpecopy y BeJeHHi O0H-
0oBUX [Iill mpotu 30poiiHHMX cui YKpaiHu) cTaTTi
111-1 KpuminansHOTO KOAEKCY YKpaiHu.

Taki mpaBomopylIeHHs, SK NPaBUJIO, BUSBIS-
FOTBCS 3aBMISIKM 3asiBaM CBIIKIB, SIKI CTaJIM OYEBH/I-
msMu  monmid.  Haliwacrime 1me  crocyeThcs
MyONMiYHUX ~ BUCIIOBIIOBaHb KoJIaOopaHTiB  abo
BUIIAJIKIB TIPOIIAraHAy B HABYAJIBHUX 3aKiajax. 3a-
SIBHUKU MOXYTh HaJlaTH BaXKJIMBY iHQOpMAaLio Ipo
Micie, 4yac, 00CTaBUHH NPaBONOPYIIECHHs, JaHi Mpo
oci0, mo Opamu yyacTh Yy KosabopauiiiHii
IISUTBHOCTI, 1 3MICT 1X BHCIOBIIOBaHb. Ilicimsa mo-
YaTKy pO3CIiIyBaHHS CBiJKM TOBUHHI OyTH
JIONIUTAaHI Moo JIeTanei modaueHoro. Skmo 3asB-
HUK OCOOHMCTO 3HA€ NPaBOIOPYIIHMKA, BiH MOXKeE
ITOBIJIOMHMTH MOr0o aHKETHI JaHi, a AKIIO Hi — Haja-
TH OIUC 3O0BHINIHOCTI. Y pa3i HeoOXiTHOCTI
Mi7J03pIOBAHOTO

MOXYTh  Tpen sIBUTH I

BITI3HAHHA.
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Takox o3HaKW KojabopariiftHoi isUTBHOCTI MO-
XKyTh OyTH BUSBIICHI uepe3 MOHITOpUHT [HTEpHETY
[IPaBOOXOPOHHUMH OpraHami. Lle Moxe BKIHOYaTH
MOIIYK MyOII9HNX BEO-CTOPIHOK, IPOdLTIB y COIl-
Mepekax, 0JoriB, popyMiB, HATOBUX T'PYI, a TAKOXK
BiJIeo- uu ayaio¢aiiiiB, 10 MiCTATh BUCIOBIIIOBAaH-
HSl KOJIaOOPAaHTIB, SIKi 3amepeuyloTh QakT 30poiHoi
arpecii npotn Ykpainu abo MiATPUMYIOTH THMYa-
COBY OKyHamlil0 dYacTHHU ii Teputopii. Skio
cligunii, Ai3HaBad ab0 MPOKYpOp CaMOCTiHHO BH-
SBIISIIOTH TaKi pecypcu, BOHM 3000B’s13aHi BHECTH IIi
BIIOMOCTI 70 €OWHOTO pEECTPY JOCYAOBUX
pO3cIiTyBaHb Ta pO3MOYaTH KpUMiHAIBHE TPOBa/I-
skeHHs. OHIEI0 3 TEPIINX CIITYUX JiH MICHs [OTO
MOBHHHO CTaTH OTJISZAHHS KOMIT IOTEPHUX JAHHX,
0 CTAJIM MiJICTaBOIO JJIsl BHeCEHHS iH(opMalii 10
peecTpy.

3a manumu Odicy ['eHepanibHOTO MPOKYpOpa, 3
MoYyaTKy MoBHOMAacIITaOHOro BTOprHeHHs Pocii B
VYkpainy Oyno BusBieHo 17307 3104YdHIB NMPOTH
oe3meku [1].
JMHAMIYHICTE BIMHM, 3MiHA HAasSBHHMX Ta I0SBa HO-

OCHOB HaIlllOHAJTBHOT Tomy
BUX TIPOSIBIB 3JIOUMHHOI JISUIBHOCTI BUMara€e BIO-
CKOHAJGHHS Ta pPO3POOKHM HOBUX METOAMK Ta
peKoMeHzaniii  WoJ0  JOKYMEHTYBaHHA  Ta
pO3CiinyBaHHS TIPOSIBIB JEp’KaBHOI 3pagu Ta
KOJ1a0OopaIiitHoi AisUTBHOCTI.

BiiicekoBa arpecist Ta moBHOMaciTabHe BTOPT-
HEHHS CTBOPWIM Iepesl NPaBOOXOPOHHOI CHCTe-
MOIO Ta yCi€l0 KpaiHOIO BUKJIMKH, SKHX MU paHille
He nepexxuBaiiu. BiifHa, 3 1i cTpamHuUMH peaisMu,
OJHOYACHO BHUKJIMKAE SIK HE3JaMHUU TIepoi3Mm,
JKEPTOBHICTP 1 CTIHKICTb, TaK i MPOSBU 3pAHUIITBA,
€roi3My Ta ornopTyHi3My. Ha »anp, mig gac BiitHH
JesiKi TPOMaJISiHU J103BOJIMJIM BOPOTY BUKOPHCTATH
ce0e, BUMHAIOUYH [i1 Ha KOPUCTh arpecopa.

3araioM, Jep)kaBHa 3paga MOXKE BUMHATHUCS Y
TphoX (opmax: 1) mepexin Ha Oik BOpora B yMoBax
BOEHHOTO CTaHy a0o B Tepiog 30poiHOro
KOH(QIIIKTY; 2) IMUTYHCTBO; 3) HaJaHHS iHO3EMHIH
JepkaBi, iHO3eMHIM opranizamii ado iX mpexacras-
HUKaM JIOIOMOTM B TPOBEACHHI  MiJPHUBHOI
nisutbHOCTI TipoTH Ykpainu [2]. llo crocyerbcs
KosabopamioHizaMy, TO 1e creuiagpHa ¢opma
Jiep KaBHOT 3pajiv, sIka BUHMKA€E HA OKYNIOBaHUX BO-
POroOM TEPHUTOPISX IiJ Yac MIKHAPOJHOTO 30pOii-
HOro KOH(QUIIKTY, Ta Tnepeadadac JTOOPOBUILHY
cHiBIpao HaceneHHs 3 okymantoM. Crarrsa 111-1

KK VYkpaian nepenbavae 7 pisHuX GopM BUMHECHHS
Takoi nisutbHOCTI. Ilepmmim, i, MaOyTh, HaWOIIBII
BAXUTMBHM (PaKTOpPOM, IO BIUIMBAE HA YCIINIHICTh
PO3CITiyBaHHS JOCHIKYBaHUX MPABOMOPYIIEHb €
M IKOHTPOILHICTS TEPUTOPIil, HA SAKiA BOHU BUHHS-
I0TBCS. SIKIIO TEepUTOpis € HEemiIKOHTPOJIEHOI
VYkpaiHi, TO 1€ YCKIaQJHIOE TMPOBEACHHS BCIX
HEOOXiAHUX CHiAYMX (PO3LIYKOBMX) Ta MPOLECY-
aJbHMUX I 3 METOI BCTAaHOBJICHHS OOCTaBWH, SIKi
MiJUIATal0Th  JTOKa3yBaHHID Y  KPUMiHATHLHOMY
npoBajpkeHHl. [l{omo oOcTaBuH, SKi MMiIATAIOTh
JIOKA3yBaHHIO, TO OKpPIM 3arajabHOOOOB’SI3KOBUX,
ski nependaueni ct. 91 KIIK Ykpainu, B 3B’s13Ky 3
HET1IKOHTPOJBHICTIO TEPUTOPiH, Ji€ BUMHSIOTHCS
3a3HaveHi MPaBOMOPYIICHHS Ta BiJCYTHICTIO OCO-
0u, sika MiO3PIOETHCS Y BUMHEHHI IUX MPABOIIO-
pylIeHb, € HEOOXiJHICTh BCTAHOBJICHHS J0JaTKO-
BUX OOCTaBHMH: MOXJIUBICTH 3JIIMCHEHHS HAKJICITy
Ha 0co0y; BUJI03MiHEHHs iH(OpMaIlii, 0 CBIAYNUTH
PO BYMHEHHS JIEP’KAaBHOI 3pajy Ha MNUIAXY BiJ
MepIIoDKEepeNa JI0 MPaBOOXOPOHHUX OPraHiB;
MOJKJIMBICTh BUMHEHHSI IEBHUX JIiH, sIKi YTBOPIOIOTH
CKJIaJI MPABOIOPYIICHHS M Ai€0 (Di3U4HOrO 4u
MICUXOJIOTIYHOTO TpuMmycy. HasBHICTP BKa3aHHX
00CTaBHH MOBHHHA JICTAIBHO TIEPEBIPATHCH, 3 Me-
TOI0O BHKIIOYCHHS MOXIIMBOCTI OE€3ITiICTAaBHOTO
MIPUTATHEHHS JI0 BiAOBIAIBHOCTI TPOMAJIsH, SIKi
3HAXOJATHLCS ITiJ] OKYIIAI€l0, OCKUTBKH TaKe CTaHO-
BUIIE I1030aBJI€ MOXIIMBOCTI BIJCTOIOBATH CBOI

npasa.
OcHOBHUM TDKEPEIoM JIOKa3iB npu
PO3CIiyBaHHI OKPECICHHUX MPaBOIOPYLIEHb €

mudposi gokazu. Xoya B KIIK Ykpainu BiacyTHs
pernaMeHTallis TOHATTS «IH(PPOBUX JIOKa3iBy,
.M. llexaHn 3ampormoHyBaB dUiTKE BH3HAYCHHS
nmaHoi nedininii. Buxonsuu 3 Hel, nudpoBuMu 10-
Ka3aMd MOXYThb OyTH Marepianu (oTo-, 3BYKO-,
Bimeodikcamii, iHpopMmalis 3  MECEHIKEpIB,
MOO1TBbHUX TeneoHiB, KapT maM’sTi Ta iH. Hamex-
HOIO Ta JOIyCTUMOIO0 (opMolo (ikcanii 3a3HaueHOT
iHQopMallii € CKIaJaHHS TPOTOKOIIB CIIiTIUX
(po3LIYKOBHUX) Jil Ta HETJIACHHUX CIiAYMX (po3my-
KOBHX) JIilf, @ caMe MPOTOKOJIH OISy Ta MPOTOKO-
aM 3HATTA  iHQopMamii 3 eJIEKTPOHHHX
iHpopManiitHux cucreM. Bapto 3a3HaunTy, oo Ta-
Ke (QiKCyBaHHS TOBHHHO BiJIIOBiZIATH BHMOTaM Ta
pexomeraanism [Iporokosny Bepkii, sikuii MiCTUTh
CTaHJAPTH 1 METOOJIOTIUHI MiIX0AU 10 30MpaHHs,
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30epekeHHs Ta aHamizy iHQopMaii y BiIKpUTOMY
JIOCTymi, AKa  MOXe OyTH  JOoKazoM y
KpUMiHAIBHOMY TIPOBAKEHHI.

OnTuMaIpHUM BapiaHTOM TEPEBIPKH JTOKA3iB €
OTpUMaHHS TOKa3aHb BiJ CBiOKiB Takux Aiit. On-
HaK, OKyIMalis TepUTOpii MPU3BOAUTH A0 BTpaTH
3B’SI3KY 3 JIOABMH, SIKi TaM 3HaxonsaThes. Sk pe-
3yJbTarT, MOBHA BIJICYTHICTb MO>KJIUBOCTI
CHIBPOOITHHUIITBA 3 MICIIEBUM HACCICHHAM. AJie
CIIiJ] 3BEpHYTH yBary Ha Te, 10 iHpOpMaLi€ro, sSKa
MOKE CBIIYMTH TPO BYUMHEHHS MNPaBOMOPYILICHb
MPOTH OCHOB HAIIOHAJBHOI OE3MEeKH, B TOMY YHCIIi
JIepKaBHOI 3paJii Ta KOJIaOOpaIiiiHOi MisUTbHOCTI,
MOXYTh  BOJOAITM  TPOMAJCBKi  oprasizarii,
BOJIOHTEPCBKI OCEPEIKH, XYPHAIICTH Ta MPOCTO
NpuUBaTHI 0coOM, TOMY HEOOXiJHE HaJaroKEeHHS
B3a€MOJI1 3 TAKMMH TPYIIaMHU Ta OpraHi3allisiMH JIs
MOJJANIBIIOTO BUTPEOOBYBaHHS KOPHUCHOT
iHpopmanii. Bunydenns Ta ¢ikcanito momiOHOT
iH(popMaIlii HeOOXiAHO 3MIMCHIOBATH IILJISIXOM THM-
4acoBOTO JIOCTYIy 10 pedei i JTOKYMEHTIB Ta, 3a
MOJKJIUBOCTI, IIIJIIXOM JIOTIMTY TPOMAJSH B SIKOCTI
CBiKiB. 3a HEOOXiIHOCTi, 13 3aCTOCYBaHHIM
3axoniB Oe3neku. ll{omo mokasanp Ta iH(OpMaIii,
SKMMH BOJIO/IIIOTH MPHUBATHI OCOOM, TO Ba)KIUBUM
aCIeKTOM € BCTAHOBJICHHS Micus nepeOyBaHHS Ta-
KHX 0Ci0, sIKi BUIXaJM 3 OKYITOBAaHUX TEPUTOPII 1 sIKi
MOXKYTh BOJIOJITH BaXJIMBOIO iHOpMAITI€ETO.

B opranax nepsxapnoi Binanu, [I{THAII-ax moxxHa
OTpUMATH BiJTOMOCTI po BHYTPIIIIHBO
mepeMimeHnx ocid 3  TeBHOI  THMYacoBO
OKYIIOBaHOI TepuTOpii YKpaiHu, cepel sIKUX MOXKHa
BCTAHOBUTH OYEBUIILIB KorabopariiitHoi
JisUTBHOCTI. 3 METOIO0 BCTAHOBJICHHSI IEPENIiKy 0cCi0,
SKi BHiXanM, MOXXHa 3BEpHYTHCS JO OpraHiB
JepKaBHOL BJIAIU (BIICBKOBO-ITUBIITLHUX
aZMiHiCTpauiid, MPaBOOXOPOHHUX, KOHTPOIIOIOYUX
OpraHiB) Ta MICLEBOTO CaMOBPSAYBaHHS IIOJO
(YHKLIOHYBaHHS MYHKTIB NEPETHHY JiHii po3me-
KYBaHHS, & TaKOXK (INbTpalilHUX MYyHKTIB, Y TOMY
paiioHi OKynoBaHOi TepuTopii, e € PpakTh BUMHEH-
HS  JepkaBHOI 3pagd 4d  KoJjaOopauiiHoi
nmismpHOCTI. Ilicis BcTaHOBIIEHHS X MICIM 3HAXO.I-
XKEHHS 1 BCTaHOBJICHHA (aKTy  BOJOIIHHA
OCTaHHIMHU BaXKJIMBOI 1H(OpPMAIIii, 1110 BCTAHOBJIIO-
I0Th HOBI OOCTaBWHH, YH MiJTBEP/PKYIOTH paHilIe
OTpUMaHy iH(OpPMaIlit0, BOHU MiISTal0Th TOMUTY
y SIKOCTI CBiJIKiB.

Komnabopartifina misueHICTh € 0COOJIHUBO cepiio3-
HUM KpPUMIHQJIBHUM IIPABOIMOPYIIEHHIM, sIKe 0e3-
MTOCEPETHLO OB’ sI3aHe 3 BIMCHKOBUMH JIisSIMH Ta 3a-
TOCTpeHHsSIM arpecii 3 00Ky aepxaBU-arpecopa
mpot Ykpainu. CTaTHCTHYHI JaHi Ta CyIoBa
MpaKTHKa CBIAYaTh MPO YHCICHHI BUMAJKH, KOJIU
KOJa0OpaHTH MisUTM CIHUIBHO 3 TPOMAaJsHAMU, IO
MPOXHUBAIOTH HAa TEPUTOPISAX, IIAKOHTPOIBHUX
YKpaiHCBKil Braai. BaxmuBuM acnekToMm € Te, 10
HETIOBHOJIITHI ocoou CTalOTh JaCTUMU
CIiByYaCHUKAaMHU TaKWX IMPABOMOPYIICHb SK Ha
TAMYacOBO OKYIOBAaHUX TEPUTOPIAX, TaKk 1 Ha
TEPUTOPISX, MAKOHTPOIBHHUX Y KpaiHi.

AHaii3 yKpaiHCHKOTO KPHMIHAJIBHOTO 3aKOHO-
JIAaBCTBA CBITYMTH, 1[0 HETIOBHOJITHI 0co0H (Big 16
POKiB) SIK TMOTEHIHHI y4YacHWKH KoiabopariiHoi
TUSIBHOCTI (DaKTUYHO 3aJIMIIMIIUCS 11032 YBaror
3akoHOMaBIs. lle MiaTBEp/HKYEThCS HEAOCTATHHO
YiTKUM BHU3HAUYCHHSIM IIOKapaHb, 30KpeMa B
gactuHi 1 crarrti 111-1 KpuminamsHOro KoJekcy
YkpaiHy, a TakoX TUM, 10 CyJOBa IIPaKTUKA HE
nepeabaydae
BiJIMIOB11aJIbHOCTI, HAaBITh SKIIO BOHW Opaji y4acTh

NPUTATHEHHS  TakKUX  OcCi0 10
y 3JI0YMHHIN AiSTIBHOCTI Pa3oM i3 JJOPOCITUMH.

Y KOHTEKCTI 1i€i MpoOIeMu ClTiji TAKOXK 3BEpHY-
TH yBary Ha HEOOXiJHICTb MOCHJICHHS CITiBIIpaIl B
po3ciityBaHH1 TaKuX [PaBONOPYILICHb.
[IporoHyeThess TOKpanmuTH OOMIiH iH(OpPMAITIEO
MK CIIJYAMH Ta TPOMAACHKUMH OpraHi3aIlisMu,
BOJIOHTEPCBKUMH PyXaMH, Mellia, Aep>KaBHUMHU Op-
raHamMM Ta MICLEBOIO BJIAJOI0 IIOAO BiJIOMHUX
BUTIAJKIB Koiaboparlii, HasBHUX JIOKa3iB Ta Tep-
CIIEKTUBU po3ciigyBanHsa. CHiibHa B3a€EMOJIis
BKIIIOUAE OPraHi3allifo po0o4Ynx 3ycTpiuei, Hapas
JUIsi OOMiHY iH(OpMarli€to, a mporecyaibHa — OT-
pUMaHHS JOKa3iB 4yepe3 TUMYACOBUI AOCTYyN [0
JIOKYMEHTIB, a TAKOK JOIHTH CBIJIKiB 1 TPOBEACHHS
ornsizis [7].

Xou4a OUTBIICTh TAKUX 3aXOJiB CTOCYOTHCS J0-
POCIIHX TPaBOMOPYIIHUKIB, BaXJIUBO, MI00 ciiayi
NPaBWIBHO  B3aEMOJISUIM 3  HEMOBHOJIITHIMH
MiI03PIOBAHUMH, OCKUIBKHM 1I€ MOXE MPU3BECTH 10
OTpUMaHHs LiHHOI iHpopMaLii npo OGinbn cepiio3-
HUX YYacHHKIB, SIKi MOXYTb OyTH HpHYETHI 10
TSHKKMX TIPABOIIOPYIIEHb MPOTH HAIlOHAIBHOI 0€3-
MIEKU 200 CITIBIPAIIOBATH 3 OKYIAI[IIHOIO BIIAJIOF0.

Jus YIOCKOHAJICHHS pO3cCITiTyBaHHS

KPUMIHAIBHUX TPaBONOPYIIEHb, Tepe0adyeHnx
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crarrero 111-1 KpuminanpHOTO KOMEKcy YKpaiHw,
HEOOXITHO BHECTH 3MIHM A0 KPHUMIHAJIBLHOTO TIPO-
LECYaJIbHOIO  3aKOHOJABCTBA, 30KpeMa  IOJ0
CHETaTFHOTO TOCYAOBOTO PO3CIiTyBaHHS, a TAKOXK
BIOCKOHAINTH CaMi HOPMH KPHUMiHAJIHHOTO TIpaBa
IUIA ITIOCWIEHHS BIANOBIZAIILHOCTI. BakKIIMBO TaKOXK
BJOCKOHAJIHUTH MOPSAOK MPOBEACHHS CHiJUUX Ta
HETJIACHUX CIIIYMX A1, IO JOIOMOXKE 3a0e3lmeun-
TH HeOOXigHy [0Ka3oBy 0a3y Iiisl e(EeKTHBHOTO
po3ciimgyBaHHS 1 TIOKapaHHS 0ci0, MPUYETHUX MO
TaKUX MPaBOMOPYILIECHb.

OxpeMuM NpOOJIIEMHHM MUTAHHSIM € BUMAIKU
BUI3y 0Ci0 3 OKYNOBaHMX TEPHUTOPid 3a KOPHAOH,
TOMYy IO BCTaHOBUTH XTO 3 SIKOi YacTUHH
OKYIIOBaHOI TepuTOpii B sIKid KpaiHi mepeOyBae —
HaJ3BHYAMHO CKJIaAHO. Y TOH Ke Jac, JOIUT 0cio,
AKi 1epe0yBaloTh 32 KOPAOHOM, MOXXHA POOUTH Yy
¢dopmi BieokoH]epeHIii, B paMKax Mi>KHApOTHOT
MPaBOBOI JIOTIOMOTH 32 3alIUTOM JI0 KOMIETEHTHHX
OprasiB BigmoBigHOI aepkaBu. Hemomikom Takoi
¢dbopMmu dikcarii J0Ka3iB € 3aHAITO CKIAJHA Ta 3a-
TpaTHa B 4Yaci Npoueaypa MOTOKEHHS TaKoi
MIXKHApOJAHOI TpPaBOBOi JOMOMOTH. TakoXX Ha
MPaKTUL MOXYTh TPAIUIATUCS BUIAKH, KOJIU OCO-
0a, sika 3HaXOJUTHCS 32 KOPJOHOM, BiJIMOBIISIETHCS
Opati yd4acte y OQiIiifHOMy IOMHWTI, OJHAK He
BiIMOBJISIETHCSI PO3MOBICTH NIPO BigoMmi iif paktu. Y
TaKOMYy pasi, CIi9nii 91 IPOKYpOp, BiIMTOBIIHO 10
yactuan 8 crarti 95 KIIK, B xoml 3aiiicHEHHS
TeneoHHOI PO3MOBH, MOXKYTh 3a 1X 3rofol0 B IO-
paaky odopmut  mosicHeHHs [5].  Bce  x,
OCOOJIMBICTIO 1 MPOOIEMOIO PO3CIiTyBaHHS TPaBO-
MOPYIIEHb, HOB’S3aHUX 3 JIEPKABHOIO 3pajiol0 Ta
KOJa0OpaIlifHOW [isSUThHICTIO, BYMHEHI 0CO0aMH,
SAKI 3HAaXOAATHCS HA THUMYAacoOBO OKYIOBaHiil
TEPUTOPii, € BIACYTHICTH CaMOTO IiI03PIOBAHOTO,
HOro 3HaXOKEHHS 11032 MEKaMH 30HH MPaBOBOTO
BIUIMBY. B 1bOMy acmekTi OTpuMaB HOBUH IIO-
LITOBX PO3BUTKY 1HCTHTYT CHELiaJbHOTO JOCYIO-
BOTO  PO3CIIAYBaHHS, sIK€ 3IIHCHIOETbCA Ha
mifcTaBl yXBald CIiAYOTO CyIAl y KpUMiHAIBHOMY
MPOBaIXKEHHI, 10710 NEeBHOT Kareropii
KPUMiHAJIBHUX TPAaBOIOPYIIEHB [6].

BucHoBku. Y 3B’3Ky 3 NOBHOMacIITaOHUM
BrOpraeHHsM Pociiicbkoi denepaiiii Ha TEPUTOPirO
BUHHKAa€  HarajibHa

Ykpainu motpeba B

YAOCKOHAJICHH] KPUMIHAJIICTUYHOT ~ METOJUKHU

pPO3CIiAyBaHHS MPaBOMOPYIICHD, IO 3arPOXKYIOTh

HaIlioHaJbHIN Oesmeri. BpaxoByrounm coemudiky
TaKUX IPaBOMOPYIICHb Ta CKIAIHICTh YMOB,
HEOOXiTHO pO3pOOIATH HOBI crparerii
pO3CiifyBaHHs,  BJOCKOHAJIIOBAaTH  MEXaHI3MH
MDKHApPOIHOI MPaBOBOI JONOMOTH Ta 3a0e3rnedyBa-
TH Kpallly CHiBIPamio MK MPaBOOXOPOHHHMH Op-
raHamMM Ha BCiX piBHAX. AJKe KomaOopawisi Ta
JiepKaBHa 3paja — I He Juie mpobieMa IopuInd-
HOTO XapakTepy, aje W MNUTaHHS HaliOHANBHOI
1ICHTUYHOCTI, MOpaIbHUX HiHHOCTEH Ta
CTallNBHOCTI YKPAiHCHKOTO CYCITIIBCTBA B YMOBax
BilfHU.

Ha cboropHimiHiii JeHh KPUMIHOTCHHA CHTYAIIisI
BiJI3HAYAETHCS] TPUBOKHHUM 301IBIICHHSIM KUTBKOCTI
BUTIAJIKIB, CIPSIMOBaHUX OCHOB
HaIllOHAJTBHOT Oe3MeKH, 30KpeMa JepiKaBHOI 3paau
SK OJHOTO 3 HaNCEepHO3HIIUX MOPYIICHb, IO
3arpoXKye 000pOHO3IaTHOCTI,
HE3JIeKHOCTI Ta KOHCTHTYLIHHOMY Jlaay YKpaiHu.

IpOTH

Oesrer,

Opranu 70CyIOBOTO PO3CIIiyBaHHS CTUKAIOTHCS 3
YHCICHHUMH TpyZHOLIaMH B Wil cdepi, 1m0
i IKPECITIOE HEOOX1IHICTH YIOCKOHAJICHHSI
OpraHi3aliifHO-TaKTHYHOTO 3a0e3MEeUCHHSI TIPOIIeCy
pO3CIIiyBaHHS JCpKABHOI 3pajl Ta PO3POOKHU
e(peKTUBHUX METOJIB PO3CIIIyBaHHS MOIIOHUX
npaBonopymieHb. [{i KpoKU € HaA3BHUUAHO BaXITU-
BUMH JUIS TABUIIECHHS PE3yJIbTATHBHOCTI OOpPOTH-
OU 3 HUMU.
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Purpose: the purpose of this article is to investigate and analyze the shortcomings of the methodology for
investigating offenses related to high treason and collaboration in the uncontrolled territories. Research
methods: the following methods were used in the course of the work, namely: information and analytical,
which analyzed the public activities of persons suspected of collaboration, as well as events taking place in
the occupied territories to identify patterns and factors indicating their involvement. These include
psychological methods - the study of social conditions under which individuals may begin to cooperate with
the aggressor, technical methods, including the analysis of digital evidence, and others. Results: this article
focuses on clarifying such concepts as collaboration, high treason, which is currently one of the most
pressing problems of our country, as well as counteracting this negative offense. The author also examines
the shortcomings of the methodology for investigating these offenses.

Investigation of offenses related to treason and collaboration in uncontrolled territories is one of the most
difficult and painful topics in law enforcement, especially in the context of modern geopolitical conflicts.
Ukraine, as a country that has become a victim of aggression and occupation of part of its territory, is no
exception, so collaboration and treason during the war are one of the main threats to national security and
violation of international norms. And this is not only a moral but also a legal problem today, which poses
numerous challenges to law enforcement agencies and the judiciary. These challenges include the
complexity of the evidence base, the need to adapt legislation to new realities, and pressure from the public,
which has high expectations of the effectiveness of the fight against collaboration and treason. It is also
worth noting that the investigation of such offenses often faces difficult legal and practical problems. This is
especially true in the territories controlled by the occupation forces or that have suffered significant damage
as a result of hostilities. And in a time of war, it is impossible to conduct standard investigative actions such
as searches and interrogations, which greatly complicates the investigation of these offenses. Discussion:
the difficulties and shortcomings in the fight against collaboration and treason, especially in the context of
war and occupation, are analyzed. Attention is paid to the problems of collaborationism in Ukraine, in
particular in the occupied territories, where it has many aspects: moral, legal and social, because it is not
only an offense against the state, but also a deep social problem that leads to the division of society, destroys
trust in the government and undermines state sovereignty.

Key words: collaboration; full-scale invasion; state; occupiers; treason; national security.
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entered a new stage of development thanks to the

Statement of the problem and its relevance.
Today, almost everyone uses multiple digital devic-
es and accesses various digital services on a daily
basis. As a result, a large number of digital traces
are created in everyday life and there is a high
probability that digital traces are left by criminal
activity. Therefore, the number of cases when law
enforcement agencies need to detect and investigate
digital traces, use tools to search and record infor-
mation in cyberspace, and use digital data in the
process of proving criminal proceedings is increas-
ing every year.

Every year, more and more innovative technolo-
gies are being introduced into various spheres of
public life. Criminalistics is no exception and has

latest technologies. In particular, a new branch of
forensics - digital forensics - has emerged thanks to
the latest technologies.

The increase in the number of cyberattacks re-
lated to armed conflicts poses new challenges to
digital forensics.

Analysis of research and publications with
problems. In Ukraine, very few researchers work
in the field of digital forensics. This is due to the
fact that digital forensics is a relatively new field of
science and emerged only in the 1980s. Among the
authors who touch upon certain issues of digital fo-
rensics are Kolodina A., Fedorova T., Shepitko V.,
Shepitko M., etc.
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The purpose of the article is to study a new ar-
ea of criminalistics - digital forensics.

Summary of the main research material. The
introduction of martial law in Ukraine has had a
significant impact on the development of forensic
science. In this context, there is a need to develop
new approaches to countering modern military
challenges, as well as to create and implement ef-
fective systems to counter current threats.

In today’s military reality, the effectiveness of
using digital technologies to investigate modern
crimes, including cybercrime and war crimes, is be-
coming increasingly important. In this context, we
can talk about the emergence of a new field - digital
forensics. Other terms used to refer to this field in-
clude electronic forensics, computer forensics and
computer systems forensics.

In the legal literature, scholars express different
opinions on the definition of digital forensics and
its role in the system of forensic science.
A. Kolodina and T. Fedorova note that digital fo-
rensics is an applied science of solving crimes re-
lated to computer information, the study of digital
evidence, methods of searching, obtaining and se-
curing such evidence [1, p. 283].

V. Shepitko and M. Shepitko note that digital
forensics can be considered a strategic direction of
development of forensic science and law enforce-
ment practice. In turn, the development of digital
forensics itself takes place in three main areas: the
formation of a separate scientific field in forensics;
application of special knowledge when working
with digital evidence; and forensic examinations
(mainly computer and technical) [7, p. 21].

The full-scale military aggression of the Russian
Federation and the introduction of martial law in
Ukraine had a significant impact on the develop-
ment of forensics and society. Obviously, the dy-
namics and trends of crime in Ukraine during the
war had a significant impact on the change in the
priorities of forensic science and the activities of
the criminal justice system.

In this context, there is a need to develop new
approaches to counteracting modern military
challenges, modernise and update law enforcement
and judicial bodies in accordance with martial law,
and create and implement effective systems to
counteract existing threats by forensic means.

The subject matter of digital forensics is the pat-
terns of detection, recording, preliminary research,
use of computer information, digital traces and
means of their processing in order to solve the
problems of detection, disclosure, investigation and
prevention of criminal offences, as well as the de-
velopment of patterns of technical means, tech-
niques, methodological recommendations aimed at
optimising activities to counter criminal offences in
the digital space based on this knowledge [5, p. 36].

It is necessary to distinguish between digital fo-
rensics, on the one hand, as an independent branch
of forensic knowledge for the study of digital trac-
es, and, on the other hand, as the use of digital
technologies in investigation and trial, i.e. the pro-
cess of digitalisation of forensics as a natural mod-
ern stage of its development and formation, which
involves the introduction of digital technologies in
various fields of forensic technology and forensic
examination, up to the pre-trial investigation pro-
cess.

The following modern areas of digital forensics
are distinguished: 1) research of cloud storage;
2) research of mobile devices (phones); 3) research
of programs (messengers and other smartphone ap-
plications used for information exchange);
4) research of Internet of Things (1oT); 5) network
research; 6)research of the latest devices and
applications (Alexa from Amazon, Google Assis-
tant, Siri from Apple, etc.); 7) research of applica-
tions not for the phone (research of databases, Spot-
light, America online instant messaging, drones,
volatile memory, Darknet, anti-criminalistics tools,
deleted and fragmented files, images, flash
memory, cryptocurrencies); 8) digital analysis of
the behaviour of individuals, groups of people and
their interconnections and relationships; 9) digital
forensic intelligence and intelligence based on open
sources, etc.

The rapid development of digitalisation and
communications has increased the challenges and
risks of cybersecurity, making society more vulner-
able to cyber threats. This has contributed to the
emergence of new types of modern crime, such as
information fraud, cyberattacks on critical infra-
structure, copyright and related rights infringement,
fraud, illegal activities using transfer documents,
payment cards and other means of accessing bank
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accounts, tax evasion, sale and distribution of por-
nography.

The collection, storage, use and verification of
digital evidence in criminal proceedings requires a
modern approach. It is important to develop devel-
opments by Ukrainian scientists in the methodology
of investigating cybercrime and to use their profes-
sional knowledge and expertise in the investigation
of such crimes. Digital forensics develops methods,
hardware and software for collecting and examin-
ing evidence of computer crimes and conducts tac-
tical and operational countermeasures and investi-
gative actions using computer information to de-
termine the forensic nature of crimes in cyberspace.

The international standard ISO/IEC 27037 on
the handling of digital evidence provides for four
stages of digital evidence handling: 1) identification
(searching for and documenting relevant evidence);
2) collection (gathering data from various sources,
including computers, servers and mobile devices,
using special tools); 3) retrieval (copying digital da-
ta using record blockers to preserve data integrity.
Checking the accuracy of the copy using hash func-
tions); 4) preservation (protection and preservation
of digital evidence, creation of copies to ensure
consistency throughout the investiga-
tion) [3, p. 288].

Digital forensics tools play an important role in
the investigation of war crimes, providing valuable
data and evidence to establish the truth. One im-
portant tool is the search for information on social
media and forums. This can help to locate witness-
es, victims and perpetrators, as well as determine
the scale and circumstances of the crime. Satellite
imagery can document destruction and troop
movements and help identify crimes and those in-
volved.

Big data and geolocation are other important
tools that analyse data from phones, social media,
finances and other sources to help identify patterns
of crime-related behaviour. Geolocation helps to
locate people and devices, as well as track crimi-
nals, victims and crime scenes. Photographs and
videos document crimes, and facial recognition and
image analysis software helps to identify victims
and criminals. In addition, analyses of telephone
conversations, digital images, and gaming systems
can provide valuable information for investigations.

These tools enable digital forensics investigators to
effectively investigate and solve war crimes and en-
sure justice and fairness.

Difficulties include the need for investigators to
have high computer competence; the need to prove
evidence as authentic; significant costs for the pro-
duction and storage of electronic records; the use of
incompatible tools, which can lead to the rejection
of evidence by the court [3, p. 289].

Digital forensics is a science with a technical
component, but it goes beyond technical aspects. In
recent years, the technical examination of digital
evidence has been increasingly integrated into the
entire process of detecting and investigating cyber-
crime, which requires the involvement of experts at
every stage of the investigation.

Digital forensics tools and methods are widely
used in operational and investigative activities, pre-
trial investigation, forensic examination and digital
evidence research.

Digital forensics developments are used in the
investigation of cybercrime, such as hacking, iden-
tity theft, fraud, and in corporate investigations (an-
alysing computer logs or emails to identify security
breaches or employee misconduct); civil litigation
(collecting evidence to support or refute claims, for
example, in cases of intellectual property theft); in-
cident response (investigating cyber incidents and
determining the source of the attack); regulatory
compliance (ensuring compliance with rules and
proper).

In particular, the role of forensic information in
improving and ensuring a safe environment in our
country is becoming increasingly important, and the
optimisation and efficiency of combating modern
crime (including war crimes and cybercrime)
through the active use of digital technologies is be-
ing addressed. The most well-known areas of this
process are Digital Forensic Imaging, which in-
volves creating an exact copy of a digital device for
further analysis without changing the original data;
Deleted Data Recovery, which is used to recover
lost information from digital devices; computer and
mobile forensics capabilities, including the collec-
tion, analysis and interpretation of data from com-
puters, mobile devices such as smartphones and
tablets for use in criminal cases; research on the In
addition, digital media analysis (Digital Media
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Analysis) is gaining momentum, which includes the
analysis of images, video and audio files to detect
fakes, manipulations or other evidence; digital ste-
ganography (Digital Steganography) - the study and
disclosure of hidden information in digital images,
video or audio files [2, p. 218-219].

In the realities of war, artificial intelligence has
become essential for ensuring the country’s security
and collecting evidence of criminal behaviour in the
digital sphere. Today, in the modern military envi-
ronment, the following areas of digital forensics are
important: obtaining information from mobile de-
vices, phones seized from the defendants; obtaining
information from personal computers; obtaining in-
formation from servers and other storage media of
institutions and organisations; obtaining infor-
mation from radio frequency identifiers, GPS track-
ers, sensors, video surveillance and positioning; in-
formation, as well as from networked snrvis.

Before digital evidence can be presented in court
as direct or indirect evidence, it must be recognised
(i.e., it must be shown to be relevant to the intended
purpose). To illustrate the practice of authentica-
tion, the following examples of digital evidence can
be cited: 1) content generated by one or more per-
sons (for example, the text of an email or instant
message and documents in a text editor such as Mi-
crosoft Word); 2) content generated by a computer
or digital device without the user’s participation
(for example, data logs); 3) content generated sim-
ultaneously by the user and the device (for exam-
ple, dynamic tables in programs such as Microsoft
Excel, which include data entered by the user and
calculations performed by the program) [4, p. 372].

However, digital forensics has certain disad-
vantages: 1) digital evidence is admissible in court.
However, it must be proved that there has been no
tampering; 2) the production of electronic records
and their storage is extremely expensive;
3) investigators must have extensive computer
knowledge; 4) reliable and convincing evidence
must be provided; 5) if the tool used for digital fo-
rensics does not meet the specified standards, the
evidence may be rejected by the court; 6) the lack
of technical knowledge of the investigator may not
give the desired result [4, p. 374].

At the present stage, the main direction of de-
velopment of forensic science is the creation and

development of the field of technical and forensic
investigation of digital data. As a result, the
relevant tools and methods have not yet found their
place in the national forensic system. Therefore,
there is an urgent need to create a separate section
of forensic technology dedicated to the forensic ex-
amination of digital evidence, with scientific provi-
sions of digital forensics as a branch of forensic
science adapted to the realities of domestic law en-
forcement practice and forensic theory.

Conclusions. An analysis of the development of
digital forensics shows that the rapid spread of digi-
tal technologies in all spheres of life has signifi-
cantly changed the way crimes are committed, in-
cluding in cyberspace. Digital forensics, as a new
field of science, responds to these challenges by
providing effective investigation of digital traces to
detect, investigate and prevent crimes.

The imposition of martial law in Ukraine and
the aggression of the Russian Federation have sig-
nificantly affected the development of forensic sci-
ence, highlighting the need for innovative ap-
proaches to countering military and cyber threats.
In this context, digital forensics is becoming a stra-
tegic direction in the criminal justice system, espe-
cially in the study of war crimes and cybercrime.
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Memoto cmammi € 00caiodicenHs HO80I chepu Kpuminaricmuku — yugposoi kpuminaricmxu. Memoou
00CNiOMHCEHHA: Yy CMAammi UKOPUCTNAHT 2epPMEHe8MUYHULL Memood, Memoo Kiacugikayii, 102iuni nputiomu
(ananizy, cunmesy, HOYKYii, 0eOyKyii, y3acaibHeHHs mowjo), Memoo cucmemamusayii. Pezynomamu: y
cmammi  0OCHIONCEHO HOBY 2any3b KpuMiHanicmuku, a came yugposy kpuminaricmuky. Lugposa
Kpuminanicmuxa Habyeac 6ce OLIbULO2O 3HAYEHHS [ CMAE OOHIE 3 OCHOBHUX CKIAOOBUX MPAOUYIUHOL
Kpuminanicmuxu. 3HAHHA 3 YUupposoi KPUMIHANICMUKY BUKOPUCHOBYIOMbCA NPU NPOoGedeHHi bazambox
caioyux Oill ma 6 npoyeci NPu3HAaA4eHHs 8iON0GIOHUX CYOOBUX eKCNepmu3 He aule uwooo npagonopyulets y
cghepi ingpopmayilinux mexHonoz2it, a i npu po3Ccaioy8anHi WUPOKO20 KOAA 3/I04UHIE, GUUHEHUX Ni0 4ac GiliHU
ma oxynayii. OQ02080peHHA: NPOAHANIZ08AHO NO2MAOU NPOBIOHUX GUEHUX WOO00 NOHAMMSA YUupposoi
Kpuminanicmuku 6 cucmemi Kpuminanicmuynoi wHayku. OuyiHeHO meHOeHyii po3eumky yugposoi
KPUMIHATICMUKY HA CYYACHOMY emani ma CHpo2SHO0308AHO NOOANLUIUL PO3BUMOK Yb020 HANPAMY 8 YKpaiHi,
npo6edeHo Npagosuii aHaliz CMOCOBHO MO20, WO YUPPOBA KPUMIHALICIMUKA MOJICE BUKOPUCTOBYBAMUCS.
Icuyroua  modenv  Kpuminanicmuxu 6 Yxpaini Hazanbno nompeOye ¢opmysanus okpemoi  2anysi
KPUMIHATICMUYHOI MeXHIKU, Wo 6KIoYae 3acobu i memoou 0ociioxcenHs yugposux ookasig. Taxooic
00CHIOAHCYIOMBCS OCOOAUBOCME  3ACMOCYBAHHS YUPPOBOI KPUMIHAICIMUKY 8 YMOBAX B0EHHO20 CMAHY.
3okpema, ananizylomocsa HOGI GUKAUKU MA MOJICTUEOCMI, SAKI BUHUKAIOMb ) 36 A3KY 3 AKMUGHUM
BUKOPUCTHAHHAM YUDPOBUX MEXHON02IU Y CYUACHUX KOHDAIKMAX.

Knrouosi cnosa: yugposa kpuminaricmuxa, KpuUMiHaiicmuxa, O0OKa3u, Yu@posi mexHonozii; 3104uHu;
BOCHHI BUKIUKU, BOEHHUT CIAH, YUPPOGT 00Ka3U, CiOUl, Kibep3i0uutL.
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Purpose: criminal law characteristics of the legal elements of the crime provided for in the disposition of
Article 146 of the Criminal Code of Ukraine. Methods: the study was conducted using a dialectical
approach, methods of analysis, synthesis, as well as a number of general scientific and special legal
research methods. Results: the author comes to the conclusion that Article 146 of the Criminal Code of
Ukraine provides for criminal liability for a crime committed in two forms: illegal deprivation of liberty and
kidnapping. And although their legal elements are provided for in the dispositions of the same article and
they are the same in terms of the degree of public danger, each of these forms of crime has its own
characteristics and certain qualifying features may be applied only to one of these two forms. The peculiarity
of this crime is that its composition is formal, and the crime itself is ongoing. Although in some cases, the
moment of the beginning and end of the crime coincide in time. Particular attention is paid to the study of the
content of aggravating features provided for in Parts 2 and 3 of Article 146 of the Criminal Code of Ukraine.
Discussion: the wording of the qualifying features of the legal elements of the crime provided for in the
disposition of Article 146 of the CC of Ukraine was made in violation of the logic of the legislative
perception of their real meaning and purpose: "method dangerous to the life or health of the victim",
""causing physical suffering to the victim", "use of weapons". Even without going into details, one can see the
existence of dissonance in their coexistence from the perspective of the ratio of their volume and content,
since it is obvious that they are overlapping, that some features are reproduced by others.

Key words: corpus delicti; illegal imprisonment; kidnapping; weapons; violence.

Statement of the problem and its relevance.
One of the main human values, along with life and
health, is freedom. It is a constitutional human
right. It is protected by all branches of law, includ-
ing criminal law. Article 146 of the Criminal Code
of Ukraine (hereinafter - the CC of Ukraine) pro-
vides for liability for the crime of "lllegal depriva-
tion of liberty or abduction of a person”. At the
same time, the analysis of this provision gives
grounds to conclude that it is somewhat imperfect
and needs to be improved.

Analysis of research and publications. issues
related to the analysis and proposals for improve-
ment of this criminal law provision have been con-

sidered in the national science by such authors as:
Andrushko A.A., Boyko N.V., Borisov V.I.,
Volodina O.0., Kundeus V.G., Lyzogub Y.G. and
others. They drew attention to the shortcomings of
the wording of the disposition of Article 146 of the
Criminal Code of Ukraine. However, despite nu-
merous publications, there are still many problems
with improving the provision on criminal liability
for unlawful deprivation of liberty or abduction of a
person.

The purpose. To provide a criminal law analy-
sis of the provision contained in Article 146 of the
Criminal Code of Ukraine, to study the content of
the qualifying features of this legal corpus delicti
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and to propose ways to improve it both in terms of
disposition and sanctions.

Main material. Article 146 of the Criminal
Code of Ukraine "lllegal deprivation of liberty or
abduction of a person" consists of three parts. The
disposition of Part 1 of Article 146 of the Criminal
Code of Ukraine provides for the legal composition
of a minor crime. The disposition does not contain
aggravating circumstances, and this crime is pun-
ishable by restraint of liberty for up to three years
or imprisonment for the same term. Article 146(2)
and (3) of the Criminal Code of Ukraine provides
for liability for crimes with qualified and especially
qualified elements. The penalty under Article
146(2) of the Criminal Code of Ukraine is re-
striction of liberty for a term of five years or im-
prisonment for the same term. This is also not a se-
rious crime. The punishment under Part 3 of Article
146 of the Criminal Code of Ukraine is imprison-
ment for a term of five to ten years.

The will of a person (individual) as an object of
criminal encroachment means a guaranteed oppor-
tunity for an individual to exercise his or her indi-
vidual constitutional rights and freedoms as a hu-
man being and citizen: the right not to be forced to
do anything that is not provided for by law, the
right to free development of one’s personality, pro-
vided that the rights and freedoms of other people
are not violated.

The main direct object in the legal composition
of the crime provided for in the disposition of Part
1 of Article 146 of the Criminal Code of Ukraine is
the physical freedom of a particular person. It
should also be noted that in this legal corpus delicti,
an additional direct object should be distinguished,
which should be considered human life and health,
personal safety, etc.

The objective side of the crime involves two al-
ternative actions - illegal deprivation of liberty and
kidnapping. That is, this crime is committed in two
forms that differ in their characteristics.

Illegal deprivation of liberty is expressed in the
commission of actions that consist in the actual
deprivation or restriction of the victim’s personal
freedom, which are not related to his abduction, as
well as in the previous abduction of a person with
his further isolation.

It can also be a place where the victim was stay-
ing, but he or she is deprived of the opportunity to
leave the premises and is forcibly kept there.

Deprivation of a person’s freedom, and in our
opinion, in some specific cases it is freedom of
movement, not freedom of will, that is referred to in
the disposition of this article, can occur with the use
of violence, as well as with the creation of an envi-
ronment where it is impossible to move or leave a
certain territory: for example, leaving in an isolated,
locked room, taking to a remote deserted place in
the absence of the possibility of using transport and
means of communication, bringing to a helpless
state.

The victim’s consent to his or her transfer to an-
other place, which is not known to the persons in-
terested in his or her release, excludes the existence
of the elements of illegal deprivation of liberty. At
the same time, the detention of a person who, due
to mental disorders and/or illness, or a child who,
due to his or her minor age, cannot realize the na-
ture of the actions committed against him or her,
constitutes this crime. Children are encouraged to
stay in a certain place by playing with toys and an-
imals, computer games, and thus a false impression
can be created that the child has agreed to stay in
that place.

Kidnapping is the secret or open removal of a
person against his or her will from his or her place
of residence (place of residence, hotel, vehicle,
place of study) and transfer of such a person to an-
other place determined by the kidnapper. For ex-
ample, moving them to another apartment, a place
that is not suitable for living. The place to which
the person is moved does not affect the qualifica-
tions, the main thing is that it happens against his or
her will. Such acts can be committed by intimida-
tion, threats, or the use of violence. The victim may
go with the kidnapper to the place where they will
be held in captivity.

If the victim is deprived of his or her liberty af-
ter the kidnapping, the act does not constitute a plu-
rality of crimes and is qualified as a single crime
with an alternative action.

Kidnapping is considered completed from the
moment of actual removal of the person from the
place of stay (location) and establishment of control
over him/her. lllegal deprivation of liberty is con-
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sidered to be completed from the beginning of the
person’s forced detention. The crime for which lia-
bility is provided for in Part 1 of Article 146 of the
Criminal Code of Ukraine has a formal and materi-
al composition (this is a generally accepted ap-
proach in the theory of criminal law of Ukraine).
The period of the victim’s stay in such a state does
not affect the qualification for recognizing the
crime as completed.

The subject of this crime is any individual who
has reached the age of 16.

This crime can be committed in other forms, as
well as by a special subject. This affects its qualifi-
cation. For example, if these actions were commit-
ted by an official with the use of power or official
authority, the act is subject to qualification under
Article 365 of the Criminal Code of Ukraine
"Abuse of power or official authority"”, or under Ar-
ticle 371 of the Criminal Code of Ukraine "Know-
ingly illegal detention, bringing, house arrest or de-
tention”.

The subjective side of the crime, the legal com-
position of which is provided for in the disposition
of Part 1 of Article 146 of the Criminal Code of
Ukraine, is characterized by direct intent: the perpe-
trator is aware of the illegality of his actions, name-
ly the deprivation of a person’s freedom or abduc-
tion, wishes to commit them and commits them.

Some researchers who analyze the objective side
of the legal composition of the crime, namely
"deprivation of liberty", use the phrase "restriction
of liberty" in parallel [1, p. 333].

An analysis of the positions of other authors
leads to the conclusion that in this legal composi-
tion of the crime, unlawful deprivation of liberty
should be understood not as any restriction of free-
dom of movement, but only as one that is associat-
ed with the deprivation of the opportunity to leave a
certain place by locking, tying, etc. For example, a
person serving a prison sentence can also be unlaw-
fully deprived of liberty.

According to some researchers, kidnapping is
always committed through active actions, while
deprivation of liberty can be committed through in-
action [2, p. 302].

Particular attention should be paid to the term
"illegal” both in the title and in the disposition of
Avrticle 146 of the Criminal Code of Ukraine. Obvi-

ously, the lawful deprivation of liberty (in the text
of the law - freedom) should be understood as such
cases as lawful arrest or detention of a person, law-
ful imprisonment of a person and other cases that
are clearly listed in the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms
(Article 5) [3].

More problems arise when interpreting the term
"kidnapping". This process is understood as a series
of illegal actions that consist of seizing a person;
removing him or her from the place of residence;
taking possession of him or her; moving the victim
from the place where he or she was to another
place; and further detaining the victim in that place.
These actions are committed sequentially and end
in unlawful deprivation of liberty. In this particular
case, the concepts are duplicated and kidnapping is
a way of committing illegal deprivation of liberty.
Of course, this is just one example. We disagree
with those authors who necessarily understand kid-
napping to mean such aggressive actions as seizure,
taking possession, etc. [4, p. 66; 5 p. 44-45].

Physical violence, as understood by these terms,
is not the only way to abduct a person. Other
methods include mental violence, deception, abuse
of trust, and exploitation of a helpless state. The
term "kidnapping" in domestic criminal law is tra-
ditionally used in the legal corpus delicti of crimi-
nal offenses against property. For example, theft,
robbery and, depending on the characteristics of
another person’s property, a number of other crimi-
nal offenses are committed by means of abduction.
Therefore, such an author as V. Navrotskyi [6,
p. 12] questions the correctness of the use of this
term in the disposition of Article 146 of the Crimi-
nal Code of Ukraine.

We believe that one should consider the content
of these concepts in the context of Article 146 of
the CC of Ukraine as overcoming human re-
sistance, which can be achieved, as we have already
indicated, not only by physical means. Establishing
control over a person, over his/her behavior can be
achieved in different and not only physical ways.

The main factor in understanding kidnapping is
the realization that control over a person’s behavior
has been established. A person who is illegally de-
prived of liberty is also under the control of the ab-
ductor. The objective side of both kidnapping and
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deprivation of liberty is to establish control over a
person’s behavior, and control can be established in
any way (by any means) - physical violence, mental
violence, deception, abuse of trust, etc.

As A. Andrushko points out, the establishment
of control over the victim in the case of unlawful
deprivation of liberty is characterized by peculiari-
ties, the main of which is that this establishment of
control is often "contactless” (for example, locking
a person in a certain room). In this regard, it should
be noted that physical violence is less often used to
create obstacles to free movement in the case of il-
legal deprivation of liberty not related to abduction
[7, p. 305].

Most researchers consider illegal deprivation of
liberty or kidnapping to be crimes with formal ele-
ments. The peculiarity of this legal composition of
the crime, both deprivation of liberty and kidnap-
ping, is that both the act and the consequence are
denoted by the same terminology and practically
coincide in time. The act committed in the form of
illegal deprivation of liberty and kidnapping should
be considered completed from the moment control
over the person’s behavior is established, which
deprives him or her of the possibility of movement
in accordance with his or her own will.

With regard to the degree of public danger of
unlawful deprivation of liberty of another person
and abduction, based on the analysis of the provi-
sion contained in Part 1 of Article 146 of the CC of
Ukraine, we conclude that these two forms of crime
have the same degree of public danger. In our opin-
ion, these are two forms of the same act, which
consists in establishing illegal control over the be-
havior of a person. Of course, the purpose of the
kidnapping is of great importance for the qualifica-
tion. This affects the qualification, often in conjunc-
tion with other acts for which liability is provided
for in other articles of the Criminal Code of
Ukraine.

The disposition of Part 2 of Article 146 of the
Criminal Code of Ukraine provides for a qualified
corpus delicti. The legislator has provided the fol-
lowing qualifying features: the victim is a minor
child, as well as two or more persons; the method
of committing the crime is complicity (by prior
conspiracy by a group of persons), dangerous to the
life or health of the victim, causing physical suffer-

ing to the victim, use of weapons; time - a long
time; motive - mercenary.

Kidnapping or deprivation of liberty of a minor
involves the commission of the above actions
against a person under the age of fourteen.

The aggravating circumstance of mercenary mo-
tive is qualified when the perpetrator, while com-
mitting the crime, seeks to achieve any benefit of a
material nature or to avoid material costs. In this
case, a person can achieve material benefit both for
himself or herself and for other persons. For exam-
ple, material gain can be understood as an attempt
to take possession of the victim’s property, acquire
certain property rights, etc.

Kidnapping or imprisonment of two or more
persons involves the seizure and subsequent deten-
tion of two or more persons at the same time or at
short intervals. But, of course, the main thing when
applying this aggravating circumstance is that the
actions against several persons are united by a sin-
gle intent.

Committing a criminal offense by prior conspir-
acy by a group of persons means that the act was
committed in complicity. In this case, all persons
who form such a form of complicity as a group of
persons by prior conspiracy are considered to be
perpetrators, regardless of the type of actions that
an individual performed within the framework of
this criminal offense. For example, one person di-
rectly kept the victim in a certain place, others pro-
vided household services, and others provided the
victim with food.

A method dangerous to the life or health of the
victim should be understood as inflicting light bodi-
ly harm that caused a short-term health disorder or
short-term disability, moderate or severe bodily
harm, as well as other violent acts that, although
they did not lead to the above consequences, were
dangerous at the time of their infliction and actually
created a risk of death or other harm to the victim’s
health.

Deprivation of liberty and abduction of a person
may be accompanied by the use of physical suffer-
ing. This is a method that causes particularly nega-
tive physical or psychological feelings in a person:
infliction of severe physical pain, torture, depriva-
tion of food, water, sleep, threats to use such acts
against the victim.
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This traditional approach is not shared by all au-
thors, and today the national legal literature lacks a
common approach to understanding the content of
certain qualifying features in this legal composition
of the crime (part 2 of Article 146 of the Criminal
Code of Ukraine).

According to some scholars, the wording of the
qualifying features of the legal elements of the
crime provided for in the disposition of Article 146
of the CC of Ukraine is made in violation of the
logic of legislative perception of their real content
and purpose: "method dangerous to the life or
health of the victim", "causing physical suffering to
the victim", "use of weapons". Even without delv-
ing into the details, one can see the presence of dis-
sonance in their coexistence from the perspective of
the ratio of their volume and content, since it is ob-
vious that they are duplicated, some reproduction of
the content of some features by others [8, p. 91-94].

In particular, in the theory of criminal law, there
is an opinion that a method dangerous to the life or
health of the victim should be understood as a
method of illegal deprivation of liberty or abduction
of a person that creates a real danger of the victim’s
death or the danger of causing serious, moderate or
light bodily harm with a short-term health disorder
or minor disability, as well as the danger of causing
other harm to his or her health.

Another domestic scholar V. Borysov puts
forward his own, more specific version of
understanding the method dangerous to the life or
health of the victim. He notes that this is a case of
unlawful deprivation of liberty when there is a real
threat of death or bodily harm to the victim, as
provided for in Article 121 of the Criminal Code of
Ukraine [9, p. 106-109].

The analysis of such qualifying circumstances as
a method dangerous to the victim’s life or health or
causing physical suffering can be difficult to
distinguish in practice. For example, what
characteristic should be taken into account if the
victim was tied up, deprived of the ability to
breathe freely, which caused fainting? There are
also signs of a method dangerous to the victim’s
life and health and causing physical suffering. Any
case of using a method that is dangerous to the life
and health of the victim simultaneously causes
physical suffering.

In our opinion, it would be more appropriate to
improve the provision contained in Part 2 of Article
146 of the CC of Ukraine by removing the signs of
physical suffering from it. This will make it more
specific and facilitate proper qualification.

Illegal deprivation of liberty or abduction of a
person with the use of weapons increases the
degree of public danger of this crime. Weapon
means any edged or firearm. The use of weapons
also means its demonstration, which has a negative
psychological impact on the victim.

As Y. Lyzohub points out, the term "use of
weapons" makes no sense, because it does not solve
anything in essence and is a logical mistake of the
legislator. Of course, the demonstration of weapons
will affect the victim in terms of psychological
pressure on the latter’s will, but the demonstration
of a kitchen knife, metal pipe, stick, air pistol, etc.
will have a similar effect on him [10, p. 91-94].

Such a qualifying feature as "for a long time"
applies only to illegal deprivation of liberty.
Traditionally, in the case law of Ukraine, this time
of isolation or actual restriction of freedom is at
least several weeks. This feature may be taken into
account when qualifying in conjunction with other
aggravating features.

Part 3 of Art. 146 of the Criminal Code of
Ukraine provides for liability for a particularly
qualified crime. Particularly qualifying features are
the commission of a crime by an organized group
of persons or grave consequences.

The acts are qualified as illegal deprivation of
liberty or Kkidnapping that caused grave
consequences in case of death or suicide of the
victim, loss of any organ or its functions,
termination of pregnancy, mental illness, etc.

The mental attitude of the perpetrator to death
can be either intentional or negligent. Causing
death or serious bodily injury through negligence is
fully covered by the meaning of "grave
consequences” and does not require additional
qualification. Also, grave consequences are
considered to be those that occurred as a result of
the victim’s own actions (for example, he or she
jumped out of the vehicle, tried to escape from the
room where he or she was being forcibly held). In
this case, the act is covered by Part 3 of Article 146

IOpuouunui éicnux 4 (73) 2024 293



KOHCTUTYLIMHE TA AJIMIHICTPATUBHE [TPABO

of the Criminal Code of Ukraine and does not
require additional qualification.

Intentional infliction of death or grievous bodily
harm to the victim is qualified as a combination of
crimes (Article 115 "Intentional murder" and
Article 121 "Grievous bodily harm" of the Criminal
Code of Ukraine.
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iHmenexm npu HAOAHHI NPABOGOI O0ONOMOSU CE0IM KIICHMAM 3 Memoi0 OOMPUMAHHA NPUHYUNIG
KOHiOenyiunocmi 6 a08okamcovkil JisivHocmi. Memoou 00CHi0NHCeHHA: GUKOPUCTIAHO 302AIbHOHAYKOGI
ma cneyianvHi Memoou HAyKOB8020 NIZHAHMA, GUKOPUCTHAHHA SKUX OAL0 MONCIUGICMb ONUCAMU NPUHYUN
KOHGiOenyiunocmi 6 npakxmuyriu OisiioHocmi adgokamis. Pesynemamu 0ocniodicents ceiouams npo me, wo
V 8UNAaOKax, KOIU QYHKYI wmyunoeo iHmeneKmy GUKOPUCMOBYIOMbCA NpU HAOAHHI NPABOBOI OONOMO2U,
PpeKoMeHOyEMbCst nepedbauumu 8 002080pi OKpeme NONONCEeHHSI NPO me, Yl 00360J5€ KIIEHM A080KAMY
BUKOPUCTHOBYBAMU TEXHONIO2I] WIMYYHO20 IHMeNeKmy npu HAOAHHI Npaso6oi OONOMo2U, i 8 AKOMY 00CA3I.
0ob2060pennsn: ocobausicmio npogecii adgokama € me, WO AOBOKAMU OMPUMYIOMb 610 CE0IX KIIEHMI8
iHghopmayito, AKY GOHU He NOGUHHI PO320IOULY8AMU THIUUM 0CODAM 3A JHCOOHUX 0OCMAsuH abo 5Ky 6OHU
300086 ’a3ani 30epicamu 6 macmuuyi. [logipa xkiienma 00 a080KAmMaA GUHUKAE TUMe 3a YMOBU OOMPUMAHHS
aosoxamom npunyuny Kougioenyitunocmi. [lpunyun Kongioenyitinocmi y a080KamcvKiil OisibHOCMI NPIMO
3AKPINAEHUll 8 YKPATHCOKOMY 3AKOHOOA8CMEI i € O0CHOBONON0JCHUM. OOHAK 051 OOMPUMAHHA NPUHYUNY
KOHGhiOeHyiunocmi y a080KAmMCobKitl OIAIbHOCMI He MIIbKU 3AXUCHUK, ale U KIIEHm NOo8UHeH 3abe3nedumu
HEpPO320/I0UleHH s IHOpMAayii iHWUM KOPUCIY8AYAM NPU BUKOPUCTHAHHT THEHOPMAYIUHUX MEXHOOT.

Knrouoei cnosa: aosoxam, a08okamcvka OisIbHICMb, NPUHYUN A0BOKAMYPU; A0BOKAMCOKA MAEMHUYSA,
KOH@iOeHyiinicmy, iHhopmayis 3 00MedceHuUM OOCHYROM, WIMYYHULL [HIMeeKM.

ITocTanoBka mpodJeMn Ta ii aKTyaJbHICT. B
YMOBax 3HaYHOT'O PO3BUTKY 1HCTUTYTY aIBOKaTypH
OJTHIEIO0 3 HAHOUIBII BaKJIMBHUX TEPEIyMOB 3a0€3-
NeYeHHsI BiIBEPTOCTI KIIiEHTa y BiHOCHMHAX i3 aj-
BOKaTOM € KOH(iACHLIHHICTh CHIIIKYBaHHS Ta J0-
TpuMaHHs npodeciiiHol TaeMHMIII, OCKIJIBKY BiJHO-
CHUHU MDX a/IBOKaTOM 1 KJII€EHTOM MOXYTb IPYHTY-
BaTHCA Juie Ha 1oBipi. Tomy ocobauBoro 3HaueH-
Hs HaOyBae MOCHIIPKEHHA CYTHOCTI NPUHIHMITY
KOH(DiICHIIIMHOCTI B isIIBHOCTI aJIBOKATIB SIK OJHI-
€1 3 BU3HAYaJIbHUX KaTeropiil aABoOKaTypu B ILiJIO-

My. SIK TIOKa3ye mpaxkTHKa, aJBOKAaTH HOBWUHHI J0-
KJIaJaTH BCIX MOMJIMBUX 3YyCHIb, 100 30epertu
CBOI0O HE3AIEKHICTb NpPU BHUKOHAHHI  CBOIX
000B’sI3KiB, YHUKHYTH 3alOZiSHHSA IIKOJIU CBOIM
KJIiEHTaM, TNPOAEMOHCTPYBATH CBOIO KOMIIETEHT-
HICTh 1 TOOPOCOBICHICTH, 30epirarouu Mmpu IHOMY
KOH(11eHIIHHICTb.

HesBaxatoun Ha peaii BiliHH, yKpaiHCBKI aJIBO-
KaTH aJanTyloThCS 0 HOBUX YMOB CHUTYalil 1 mpo-
JIOBXKYIOTh HaJgaBaTW KBali()ikoBaHi IOPUIMYHI TO-
CIIyTH, OCKUIBKM Ha aJBOKaTypy IOKJIaJeHO 3a-
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BJIAHHS 3aXUCTy IPaB TPOMaJisH, a 3rigHo 3 Kon-
CTUTYIIi€I0 YKpaiHu, MPaBO Ha 3aXWCT HE IMiJUISTae
0oOMeXEeHHAM HaBiTh MiJ Yac BOEHHOTO CTaHy. Y
i HaI3BUYAWHO CKJIAMHIN cHTyamii, B SIKid OIMH-
HUJIAacAd aJBOKaTypa, OJHIEI0 3 HAHBAXKIUBIIINX I1e-
penyMOB JOBipH KJIi€EHTa y BiJHOCHHAX 3 aJBOKa-
TOM € AOTPUMAaHHS aJBOKAaTOM NPUHIUINY KOHQi-
JCHIIIMHOCTI, aJKe poOoTa ajBoKara i KIIi€eHTa MO-
e OyyBaTHCS JIMIIE Ha OCHOBI JOBIpH.

AHani3 pocaigkens i myOJikaniii 3 mpooJe-
MH. TEOPEeTUYHUM MiAIPYHTSIM LBOTO JOCIIIKEHHS
ctanu npami BueHux: H.M. bakasuoroi, A.®. KoHi,
H.C.T'op6ans, O.I'. SJuoBcekoi, [I.B. KyxHiok,
C.O. Ipaninpkoro, T.b. Bimpunk Ta iHmn. Ame X
MUTaHHS, 110 KOH(DIIEHINHHICT, — 1€ HE MPOCTO
OpuHOMI, a (QYHAAMEHT, Ha SKOMY 3BOJIUTHCS
JIOBipa MDK aJBOKATOM 1 KIIIEHTOM. Y Cyd4acCHOMY
CYCHIJIBbCTBI, Jie iH(OpMAIls CcTajla HaNIHHIIIUM
pecypcoM, mpaBo Ha KOHGIJCHIINHHICTE HaOyBae
ocobnmBoro 3HaueHHA. s agBokaTa 30epeKeHHS
TAEMHUII KIi€EHTa — I HE MPOCTO MpodeciiHuit
000B’5130K, a MopaibHHH immepatuB. Came e
NpUHIMI 3a0e3neuye e(eKTHUBHICTh MPaBOBOI J10-
MMOMOTH, TAPAHTY€E 3aXUCT MPaB i CBOOO JTHOANHH, a
TAKOXK € 3aMopyKOK HE3ale)KHOCTI aJBOKaTypH,
0COOJIMBO B aCTEKTi JOTPUMAHHS MPUHIUNY KOH-
(hineHmifHOCT]I aBOKATCHKOI MisIIBHOCTI, 3amobira-
TH BUTOKY iHQOpMaIlii iHIIIM KOpHCTyBadaM MpH
BUKOPHCTaHHI iHQOpPMAIfHUX TEXHOJOTiH Ta
NITYYHOTO 1HTENEKTY.

MerTo10 CTaTTi € AOCITIKEHHS KOH(DIiIEHITIITHO-
CTI SIK OCHOBOIOJOXHOTO NPHUHIUMNY MHisSUTBHOCTI
aJIBOKaTa, a caMe M0JI0 MOXKIIUBOCTI BUKOPHUCTAHHS
Ta 3aCTOCYBaHHS aJBOKATOM Cy4YacCHUX €JICKTPOH-
HUX TEXHOJIOTIH 1 IITYYHOTO IHTENEeKTY IPH HaJlaH-
Hi FOPUIUYHOI JTOTIOMOTH KIIiEHTaM, 3 TOTJsIY 3a-
Oe3nedyeHHs] JOTPUMAaHHS NPUHLOMIY KOH(iAeHIiH-
HOCTI aJIBOKaTCHKOI JISJIBHOCTI.

Bukiax ocHOBHOro mMarepiany HOCTiIKeHHS.
Butoku npuHImny KoH(}iIeHIIHHOCTI MOXKHA MPO-
ciigkyBatu e y [pesniit I'peuii ta peBHBOMY
Pumi. Pumchbki ropuctu B cynax 3BepTaliil yBary
TOJIOBYIOYOTO Ha Te, 1100 BiH B JKOJHOMY pasi He
JI03BOJISIB  aJBOKaTtaM Opatu Ha ceOe poib CBif-
KiB [7, c. 341].

H.M. BakasiHoBa po3riisjgae mpUHIKI KOH(Dixe-
HIIHOCTI K (YHKI[IOHAILHUA MPUHIUI JTisSUTBHO-
cTi anBokatypu [3, c. 248].

BunnkaeHHS KOH(DIIEHIIHHOCTI Y aJBOKATCHKIiil
TSTPHOCTI 3yMOBIIEHA THM, IO icHyBaja iH(Op-
Mallis, SIKy JIFOJM 3aBXIU Hamarajuucsi 30eperta B
TaEMHUII 3 THX YM IHOUX TpuauH. [lepm 3a Bce,
s iH(OpMAaIlisl cTocyBaacs IXHBOTO OCOOMCTOTO
JKUTTS. 3 TOSBOIO MpaBa Ha MPHUBATHICTH BHHUKIJIA
npobjeMa 3aXHCTy BiJi PO3TOJOUICHHS TPETIMH
ocobamu, SIKUM 118 iHpopMallis cTana BiloMa B CH-
ny npodeciifHuX 000B’sI3KiB (HANpHUKIaA, JiKaps-
MU, areHTaMH, aJBOKaTaMH).

Ak Brazye A.®. KoHi, «MiX 3aXUCHHKOM 1 THM,
XTO B TPUBO3I 1 Ty3i BiJl TPi3HOTO 3BUHYBAu€HHS ...
BCTAHOBJIIOETHCS TICHUH 3B’S30K JOBIPHU 1 IUPOCTI.
3aXUCHUKOBI BIJKPUBAIOTHCS TAEMHUIN VI ...
TaKUMHU TOJIPOOUIISIME OCOOMCTOTO JKUTTS 1 CIMEH-
HOTO TOOYTY, MO BiAHOIIEHHIO A0 SKHX ciima, De-
Mizia MoBUHHA OyTH 1 TIyX00» [2, c. 487].

BciM BioMo, 110 IJI KOXKHOI JIFOAWHU BaYKJIH-
BO, 100 ii MpUBaTHE KUTTS Ta ACsKI iHIII (hakTh HE
posronouryBanucst 6e3 ii 3rogu. OgHaK, MpeacTas-
JSIIOYM 1HTEpECcH Takoi 0coOH B CYAi, CIii MaTH Ha
yBa3i, 0 0araTo JeTajied CrpaBU, MOXKIIMBO, J0BE-
JEThCSL PO3TOJIONIYBAaTH. AJKe, OOMparouu crpare-
Tit0 3aXUCTY, aJIBOKATH [TOBHMHHI 3BEPTATH yBary Ha
KOXHY JIeTalib, 00 nepeadaunuT MOXKIIMBI CIICHA-
pii PO3BUTKY MOMIN Ta HAJATU CBOIM KJII€EHTaM 3a-
rallbHi OPiEHTUPH MO0 TOTO, YOTO O4iKyBaTH. To-
My, SKIO 0co0a, sKa MOTpedye 3axXUCTy B CYAi,
MIPUXOBYE SKICh, 37aBaliocsi O, HE3HauHi (aKTH,
KBalli()iKOBaHWH aJIBOKAT MOXXe OyTH HE B 3MO3i
Ha/IaTH SIKICHY IPaBOBY JOIOMOTrY 4yepe3 Opak HeB-
Hoi iHdopMmanii. Y 3B’43Ky 3 TUM, iCHYBaHHS aJIBO-
KaTypyd HEMHUCIUME O0e3 AOTPUMAaHHS HPUHLHUITY
KOH(iJEeHITIIHHOCTI.

OcobnuBicTro mpodecii angBokara € Te, MO aj-
BOKaTH OTPUMYIOTh BiJl CBOIX KII€HTiB iH(opMa-
{10, IKY BOHH HE HOBMHHI PO3rOJIOIIYBATH 1HIIMM
ocobaM 3a XOIHUX OOCTaBMH a00 SKy BOHH 30-
0oB’s13aHi 30epiratu B TaemHuili. [loBipa kiieHTa
JI0 aJBOKaTa BUHHUKAE JIMILIE 32 YMOBU JOTPUMaHHS
aJIBOKAaTOM MNpHHLUIY KoHGixeHuiiHocTi. KoHdi-
neHIiiamiA (Bix nat. confidential — «goBip’s») Tpa-
KTY€TBCS y Cy4YaCHOMY CJIOBHUKY iHIIOMOBHHX CJIiB
AK JIOBIpUMil, CEKPETHUH, SIKMI HE MiAJsrae po3ro-
JIoleHHI0, myOmikaliii. Came 4y)a TaEMHHMIIS, SKa
nepedyBae y BiJlaHHI CTOPOHHIX 0Ci0, SIKUM BOHa
cTajia BiZIOMOIO BHACHIJIOK BUKOHAHHS HUMHU CITYXK-
0oBux abo mnpodeciiiHux 00O0B’S3KIB, CTAHOBUTH
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IpeaMeT Ta 3MICT KoH(iAeHMiiHOT iHdopmartii [2,
c. 345].

H.C. I'opbann 3a3Havae, M0 OJHUM i3 HaWBaXK-
JIUBIIIAX TIPHUHITUIIIB TPodeCiifHOl IOPUINIHOI eTH-
KU € KOH(DiaeHIiitHmA XapakTep OyAb-IKUX BiTHO-
CUH Ta KOHCYJIbTAIlI MXK aJJBOKaTAMH Ta IX KJIi€H-
TaMH B paMKax ixHix npodeciiHuX BiAHOCHH.
KoH}ineHIiiHICT, € OCHOBOK JOBIpYHMX BiTHOCHH
azBokaTa i kiienta. ToMmy, camMe Ha agBOKaTIB B ic-
HYIOUMX YMOBax TIOKJIQJalOThCS AOIATKOBI 30-
0OB’s13aHHs 3a0€3MCUUTH JOTPUMAHHS aJBOKATCh-
KOl TaeMHHMII 13 YpaxyBaHHSIM OCOOJUBOCTEH
¢dbopM, cnoco0liB, 3ac00iB KOMyHIKallii i3 KiIi€HTa-
MU, QI3UYHUMH 0CO0aMH, MPABOOXOPOHHUMH Op-
raHamu, cygamu [3, c.249]. be3 nmorpumaHHsS
MPUHIMITY KOH(DIIEHIIHHOCTI HEMOXKJIMBO HalaTH
HaJIG)KHY MPABOBY JIOMIOMOTY, 3aXKHCT Ta MPEICTaB-
HUIITBO, IO MOSICHIOETHCS COLIAIBHOI Ta MPaBO-
BOIO MPHUPOJIOI0 BIAHOCHH MIXK aJIBOKaTOM Ta KIli€-
HTOM.

AJBOKaTChbKa TAEMHUIII 3aBXIM BUKJIMKAJa Be-
JIUKAW IHTepec SK CKJIaJ0Ba JOCIIKYBaHOTO
NPUHIMITY 1 JTOCi € MPeAMETOM IHTEHCHBHUX JIHC-
KyCii Ta 4YHCIeHHUX myOuikamii. Hampuknan,
O.T". SInoBCchKa BBaXKae, 110 aJBOKATChKa TAEMHHMIS
€ BTUIGHHSM NPHUHIUNY KOH(DiMeHIINHOCTI, SKui
BCTAHOBJIEHUI 3aKOHOM B IHTepecax 3AiiCHEHHS
MPaBOCY IS, 3aXUCTY JAOBIPUYOTO XapaKTepy CTOCY-
HKIB MDK aJIBOKATOM 1 MOTO KJIIEHTOM 1 3MIiI[HEHHS
ABTOPUTETY Ta CYCIIILHOTO MIPECTHKY aIBOKATYpH
[3, c. 249]. loTpuMaHHs aJBOKaTaMH CaMHUX BHCO-
KHX CTaHJApTiB JOBipM Ta PO3YMiHHS IO BiIHO-
IIEHHIO JI0 KIIIE€HTIB, 3 IKUMH BOHU KOHTAKTYIOTh, €
MIEPIIUM TTOJIOKEHHSIM 3aralbHUX MPHUHIUIIB FOpH-
TUYHOT etk Mi>KHapoIHOI acoliallii alBOKaTiB.

PosronomnienHs agqBoKaTChKOi TAEMHUIIL 32 OY/Ib-
SKUX  OOCTaBHMH  BBa)XXa€  HEMPHUITYCTHMUM
J.B. Kyxurok. [IpuxmIbHUKOM ITi€l TO3HINIT TaKOXK
e H.M. bakasHoBa, sika BBaka€, 110 BIIHOCHHH aj-
BOKAaT — KIJIIEHT MalOTh IPYHTYBATHUCS HA MPHUHIUIIL
JOTPUMAaHHS a/IBOKATChKOI TAEMHHIII, 1 TaKUl (ak-
TOp, SK JIOBipa KJII€EHTAa JO aJBOKaTa, Ma€e JOMiHY-
Batd B Takux BigHocuHax. C.O. IBaHinbKuil 3a3Ha-
Yae, M0 NepeBard JOTPUMAaHHS aBOKATCHKOI Tae-
MHHUIII B OUTBIIOCTI BHUIAJKIB NMEPEBUIIYIOTH iCHY-
104l HEJIOJIKKA. Y THX )K€ CUTYyaIlisiX, KOJU OYCBH]I-
HOIO € JMCIIPOIOPIliS 3aXUCTY BIAMIHHHX IIiHHIC-
HUX OpIEHTHPIB, 3aKOHOJIABCTBO BCTaHOBIIOE BU-

KIIOYeHHsI 3 TPUHOWIY KOoHdimeHmiiHoCTI [3,
c. 250].

[Ipodecitina eTmka anBOKaTiB BU3HAYAETHCS
OCOOJIMBOCTSIMH aIBOKATCHKOI JiSUTBHOCTI Ta KyJb-
Typoro mpodecii, TOMy TyT 4acTO BUHHUKAIOTh MO-
paJibHi MUTaHHA. AnBokatu MTOBUHHI
YCBIZIOMJIFOBATH CBOIO BHUCOKY TpodeciiiHy Bimo-
BiJANIBHICTB 1 AOTPUMYBATHCSA MPOQECIiHOI ETUKH.
AJTBOKATChKa €THUKA TPYHTYEThCS HA TICBHUX MPHH-
nunax, ski nependaveni [lpaBunamu agBoKaTCHKOI
eTuku Ta 3akoHoM Ykpainu «IIpo agBokaTypy Ta
aJIBOKATChKY [isUIbHICTB». IlpM BUKOHAHHI CBOIX
000B’sI3KIB aJJBOKAaTH MOBUHHI POOUTH BCE MOXKITH-
Be, MO0 30eperTu CBOI He3aleKHICTh, POJEMOH-
CTpYBaTH CBOIO KOMIICTCHTHICTh 1 TOOPOYECHICTh, a
TaKOX 3a0e3Me4nuTH KOHQIICHIIHHICTh Y BIJIHOCH-
Hax 3 KJII€EHTaMHU.

Bigmogigao m0 4. 1 cT. 4 3akony Ykpainu «IIpo
aJBOKaTypy Ta aJBOKATCBbKY IisIbHICTB», aiBO-
KaTChKa JISUTbHICTh 3MIMCHIOETHCS HA MPUHIIMIIAX
BEPXOBEHCTBA IpaBa, 3aKOHHOCTI, HE3aJCKHOCTI,
KOH(1IEHIIHHOCTI Ta YHUKHEHHS! KOH(]IIKTY iHTe-
peciB [5]. ¥ ywactuni 1 c1. 10 [IpaBun agBokaTchKoi
€THKH PO3KPUBAETHCS 3MICT MPUHIMITY KOH]iIeH-
MIHHOCTI, 30KpeMa, y Hill BKa3yeThCsl, IO JOTPH-
MaHHS IPUHIUIY KOHQIJISHIIIHHOCTI € He00XiTHOI0
1 IIOHAWBAXKIIMBIMIOI MTEPEYMOBOIO JOBIPYHX BiJI-
HOCHH MIDXK aJIBOKaTOM 1 KIIIEHTOM, O€3 SIKHX € He-
MOXXJIMBUM Halle)kKHE HaJaHHA MpodeciiiHoi mpas-
HUYO1 (TIpaBOBOi) OTIOMOTH, 3iMCHEHHS 3aXHCTy
Ta MpeICTaBHUITBA. Tomy 30epekeHHsT KOH(iIeH-
miHOCTI OyIb-AKOi iH(OpMaIllii, Tka BU3HAYEHA K
MpeIMeT aIBOKATChKOI TAEMHHIII 3aKOHOM Y KpaiHu
«IIpo amBokaTypy Ta allBOKaTChKY HisUTBHICTEY 200
CTaHOBUTH TEPCOHANBHI JaHi Npo (izuuHy 0co0y,
SKi OXOpPOHSIFOThCA 3aKOHOJABCTBOM 3 IHTaHb 3a-
XHUCTY MEPCOHANBHUX JIAaHUX, € TIPaBOM aJ[BOKATa y
BIJTHOCHHAX 3 yciMa Cy0’€KTaMM MpaBa, sIKi MOXYTb
BUMAaraTH pO3TOJIOIIEHHS Takoi iHdopmarii, Ta
000B’SI3KOM 11010 KJII€HTa 1 TUX 0ci0, KOro s 1H-
¢dopmartist crocyerses [4]. o Toro x y m. 6 po3i-
ny 1 Pexomenpmamnii Ne R (2000) 21 mpo cBobGoxy
npodeciiHOi AiSUTBHOCTI aJBOKATIB 3aKPIMJIEHO, 10
CIILJ B)KMUBATH BCIX HEOOXIAHMX 3aXOiB JUIS 3a0e3-
MEYCHHS J0JCePKaHHA KOH(IACHIIIHHOCTI BIJHOCHH
MK aJIBOKATOM 1 MOro KJIi€HTOM. BUHATKY 3 LIbOTO
MPUHLIMITY MOXHA JIO3BOJIATH, JIMIIC SKIIO BOHHU
CYMICHI 3 IPUHIIMIIOM BEPXOBEHCTBA Tpasa [6].
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LixaBoro € mo3uis €BpONENCHKOTo CyAy 3 IpaB
JMOMUHY Yy cripaBi «Adxrail mpotu TypedduHm», B
SIKifi BiH BKa3aB Ha Te, IO CIIIKYBaHHS JIIOIWHU 3
aJIBOKaTOM y KOHTEKCTI MTPaBOBOI JOIIOMOTH TIiama-
nae i cepy MPUBATHOTO JKUTTS, OCKITHBKH METOIO
Takoi B3aeMomil € HamaHHI 0c0o0l MOXKIMBOCTI
npuiiMaty oOIPyHTOBAaHI PILICHHS [IPO CBOE KHUTTSL.
Otxe, KOH(DIACHUIHHICTE HIKUM HE MOXe OyTH TO-
pymrena [10, ¢. 265].

Ha >xanp, Ha mpakTULi JOTpUMaHHs aJBOKaTaMH
UBOTO MPHUHLHUIY € MPOOJEMAaTHYHUM 3 KiTBKOX
npuunH. [lepm 3a Bce, opraHu Jep>kaBHOI BiIajH,
0c00JIMBO TIPaBOOXOPOHHI, MOXYTh UWHHTH THCK
Ha a/IBOKaTiB 3 METOI0 OTPUMAaHHS KOH]iIeHIIHHOT
iHpopMalii mpo iXHIX KIE€HTIB, Tak OM MOBHUTH,
«Oimux» 1 «myxHacTux» oci6. Hepinko € Bunaakw,
Kou TeneOoHHI pO3MOBH aJBOKATIB MPOCIYXOBY-
totecs. Tak, Cyx y 6araTtbox crpaBax BKa3yBaB, L0
TeneoHHI PO3MOBH Y cripaBax 0i3Hecy NMpaBHUYOI
GipMH MOXYTh TIYMAuUTHCS SIK «IIPUBAaTHE KHUT-
T» i «KOPECTIOHCHITIS y 3HAYCHHI
crarti 8 §1 [8].

He mennie nopyieHs 3a3Hae mpaBo aBOKaTa Ha
HEIOTOPKaHHICTh Horo BinacHoro odicy. Tak, y
cnpaBi «Himit nporn Himewunnn» Cyxa Haroio-
CHB, IO OOIIYK B 0odici ajBoKaTa SBISIE COOOIO IO~
pymeHHs #oro mpaB 3a crarrelo 8 KoHBeHIii.
Binbmm toro, Oepyun 1o yBaru npupoxay (hakTUIHO
orsiHyTuX Matepianis, €CIIJI Bu3HaB o4eBUAHUM
Te, M0 OONIYK 3arpokyBaB mpodeciiiHiil TaeMHUII
B Tili Mipi, sIKa BUSBWIIACA HEMPOMOPIIITHO B J1a-
HUX oOcraBmHax. Y 3B’s3ky 3 muMm Cyn Haranas,
IO TOCSTaHHs Ha NpodeciiiHy TAEMHHULIIO aJBOKaTa
MO’KE MAaTH HACJiAKH AJsl HAJIE)KHOTO 3J1HCHEHHS
MPaBOCYAIs 1 THM CaMHMM IIOpYLIyBaTH IpaBa, ra-
paHTOBaHi crarTel0 6 (IpaBO Ha CIPaBEIJIUBHUMA
cyn) Konsenii [9].

3 orisimy Ha HaBeJeHY HETaTHBHY HPaKTUKY
BOayaeThCs 3a JAOLIIBHE B HALLIOHAILHOMY 3aKOHO-
JABCTBI Tiepe0ayuTH JiesKi rapaHTii, SKHUMH, Ha
nymky T.b. Binbumk, MoxyTh OyTH, 30Kpema, 3a-
KpiIUIEeHHA TpaBa MOHATHX, NPUCYTHIX MiJ dYac
MpoBeleHHs. OOIyKy, orsigy B odici agBokara,
BUCJIOBIIIOBATH CBOi 3ayBa)KCHHS ILIOJ0 TOPSAKY
MPOBENEHHSI TAKUX CIIAUUX (PO3UIYKOBHX) JiH i3
00O0B’SI3KOBUM 3aHECEHHSIM X JI0 IPOTOKOIY BiJI-
MOBITHOT cHi1901 (PO3NUIyKOBOT) JIii, BCTAHOBIICHHS
MEBHUX BHMOT J0 IUX OCi0 I1010 IX OCBITH, IOCBI-

nmy, micug poboru tomo [10, c. 266]. Kpim Toro,
Oynp-sIKi mii BIAA¥ 3 MPOCITYXOBYBaHHS TeledoH-
HHAX PO3MOB MIXK aaBOKAaTOM 1 KJIIEHTOM ITOBHHHI
OyTu TpAMO 3a0OpPOHEHI, a MOXIIMBI MiICTaBH IS
BUJIYYCHHA JIOKyMEHTIB 3aXHCTy IIOBHHHI OyTH
BPETYJIbOBaHI 3aKOHOM.

B enoxy mudposizawii cycninecTBa KOH)iIeH-
MIHHICTh Y aJBOKATCHKIN MisIIbHOCTI HA0yBa€e HO-
BUX CKJIaJJOBUX, TIOB’SI3aHUX 3 BUKOPUCTAHHIM IH-
(pOBHUX TEXHOJIOTIH, MOB’A3aHUX 3 Mepeaayero, 00-
poOKoto, 30epiraHasM, CTBOPEHHSIM Ta Bi3yauizalli-
€10 HeoOXigHOi iH(popMaIlii 3a JTOTOMOTOK CydYac-
HUX CHeIalli30BaHUX MPOTrPaMHUX 3aCO0IB Ta MPO-
IykTiB. OUeBHIIHO, IO NPABOBE PETYIIOBaHHS BiJl-
MOBIIHUX CYCIUIBHUX BIAHOCHH HE BIJIIOBiNae pe-
amisMm croroaeHHs. OnHak, HalicydacHimi 1udposi
TEXHOJIOTII Ta IITYYHUH 1HTENEKT MaroTh Oe3rnoce-
pelHIl BIUIMB Ta BiJIOOpPaXarOThCs HA TOBEIIHII
aJIBOKATIB Ta TXHIX KJIIE€HTIB, a TAKOX Ha e()CKTHB-
HICTh IXHBOTO pearyBaHHS Ha MOTpeOW KITi€HTIB 3a
JIOTOBOpAaMH MpO HaJaHHS MPaBOBOi JONOMOrH. [H-
TEpHET 3a0e3leuye MUTTEBUH JOCTYN J0 BCi€l iH-
(hopMariii Ta MPOMOHYE MOMKIIMBOCTI IS IIBUKOTO
0o0Miny iH(opmariero. OmHaK ICHYIOTh 1 PH3HUKH,
TakKi SIK HECaHKI[IOHOBaHE JICPKaBHUMHU OpraHaMu
BUKOPHUCTAHHS OCOOMCTHX JaHMX Ta (aKkTHIHA
BTpaTa MOHOTIOJI1 Ha BOJIOMIHHS iHpOpMaIlii.

Hampukian, mommpeHa B COLIAIBHUX Mepekax
Bijleo abo ¢orto iHdopmarlis npo reorpadivyHe Mic-
[IE3HAXO/PKEeHHS a/IBOKaTa TOoO0NIM3y OymiBIL CyIy
a0o0 B IHIIIOMY MICTI, Jie 3HaXOJUTHCS aNelsinHuI
YH CyJ MepuIoi iHCTaHII{, MOXe CTaTH TOKa30M Ha-
JaHHS TPaBHAYUX IIOCIYT IIJIKOM KOHKPETHOMY
KITIEHTY.

Towmy, mepr HiXK PO3MIIyBaTH BiacHi GoTo abo
BiJIeO0 3 TIO3HAYEHHSIM TeOJOKaIii, SKka Moxe OyTH
BUKOpHUCTaHa AJs imeHTHdikanii Micle3HaxoKeH-
HS aJjBOKaTa [PU BUKOHAHHI HUM CBOiX 00OB’SI3KiB
abo ocobuctoi iHpopMawii mpo Kii€HTa, aJBOKaT
TIOBMHEH MOBA)XaTH aIBOKATChKY TAEMHHIIO Ta I10-
n0aTu mpo Hel, SKIIo Taka iH(opMalis Moxe OyTH
BUKOpHUCTaHa JuIs ineHTrdikawii KiieHTa.

B cyuacHomy iH(popmauniiHOMY CyCHiJIbCTBI
BA)XKO YSBHUTH KUTTS JIIOJUHHA Ta BUKOHAHHS IPO-
¢ecifinux mpaB 1 000B’s3kiB 0€3 CTalllOHAPHUX
KOMIT IOTepiB, MOOITBHUX IMPHUCTPOIB, TaJKETIB Ta
IaTepHeTy. AJIBOKATH MOXKYTh CKOPHUCTATHUCS CY-
YAaCHUMH MOKITUBOCTSIMH IITYYHOTO 1HTENEKTY JUIsI
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ekoHoMii yacy. OCHOBHOIO METOIO € MIBHUAKHUI T0-
mykK 4n 30ip HeoOXimHMX Jpkepen iHdopmarii abo
OTpUMAaHHS BIJIOBieH Ha KOHKPETHI 3alTMTaHHS.
Opnak He ciif 3a0yBaTH i PO HACTYIHE, IO BEChH
IpOLIeC CIIJIKYBAaHHsS aABOKaTa 3 KII€HTaMHU 3aXu-
IIEHUN aJBOKAaTCHKOK TAEMHUIIEI0, OO BIAIOBiga-
JBHICTh 32 BUKOPHCTAHHS IITYYHOTO iHTEJIEKTY Ha-
pa3i 3aKOHOJ]aBYO HE 3aKpillieHa Ta MepeBaxkHa Oi-
JBIIICTh CHOPIB BHUPIIIYIOTHCS O€3M0CepeaHb0 B
MPaKTUYHIN IIOMIMHI.

Tak, ChatGPT Moke cTBOpHUTH Ha 3alUT OpPUTi-
HAJIBHUM TEKCT, BOAHOYAC MOMNEPEAWBIIM, IO BiH
«MOKE HaJaTH HEeTOYHYy iH(opmariro». A Moxe i
HE TOTECPEJNTH, a HABIAKU, CTBEPIHO BiJIIOBICTH,
mo Bcia HamaHa ChatGPT aGcomnroTHO pealibHa.
Chat GPT He BoJOJ1i€ Cy4aCHUM KOHTEKCTOM, OCKi-
JIbKA HaBUYaBCS Ha MacuBax iHdopmarii go 2021 p.,
JI0 TOTO X BiH HAaBYAaBCS HA AHTJIOMOBHHX JaHUX.
ToOTo icHye pU3UK BUKOPUCTaHHS alBOKATOM HE-
nepesipeHoi iHQopManii, mo MaTuMe HACHiIKOM
HEKOMIIETCHTHE HaJaHHs MpoQeciifHol MpaBHUYOI
mpormomoru [3, c¢.250]. 3a momomororo ChatGPT,
npu OakaHHI, MO)KHA CTBOPHUTH OYyJb-SIKHI THII Te-
KCTy, OJIHaK, Ha Hally JyMKY, TOJIOBHOIO IpoOiie-
MO0 IIPH BUKOPUCTaHHI T€HEPATUBHOTO IITYYHOTO
IHTEIIeKTY € TOTPUMaHHS MUTaHHS KOH(DiIeHIIiITHO-
CTi, TOMY IIe TIOTPIOHO BPaxOBYyBaTH Ha MallOyTHE.

3arajioM, HEBpEryJbOBaHE BUKOPHUCTAHHS aJIBO-
KaraMyd (QYHKIIH IITY9HOTO IHTENEKTY IIiJ[ Yac
YIOCKOHAJICHHSI Ta CIPOIICHHS MPOLEAYP MOXKE
MPU3BECTH JI0 MOPYIICHHS MPUHIUITY
KOH(DIEHIIITHOCTI FOPUANYHUX TOCTYT MPOTH BOJI
anBokaTa. ToMy Ii MUTAHHS HE MOXYTh 3aJTUINATH-
Cs 1032 MEXaMH ICHYIOUOrO TPABOBOTO PEryJiro-
BaHHS 1 MOTPeOYIOTh 1 Hamami OUIBII AEeTaIhbHOTO
JOCITI/DKEHHS T2 0OTOBOPEHHSI B IIMPOKOMY HAYKO-
BOMY CEpEIOBHIII.

BucnoBku. Otxe, KoHOQiAeHUilHICTE €
HEB1JI’€MHOKO CKJIAJI0OBOIO aJIBOKATCHKOI JISIIBHOCTI
Ta OAHUM 13 ii pyHAaMeHTanbHUX NpuHUMMIB. Lei
NPUHLMIT TapaHTye, MO 1H(OpMaLis, SIKOI KIi€HT
JUNTBCA 31 CBOIM aIBOKATOM, 3QJIMIIAETHCS CTPOTO
KoH(ineH a0, Takuii miaXig CTBOPIOE MOBipYi
BIIHOCHHM MDK aJBOKAaTOM Ta KJII€HTOM, IO € He-
00XiJTHOIO YMOBOIO JJIsl €(PEKTUBHOTO 3aXUCTY TpaB
1 cBOOOJI KITi€HTA.
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CONFIDENTIALITY AS A FUNDAMENTAL
PRINCIPLE OF LAWYERS’ ACTIVITIES
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Liubomyra Huzara Avenue, 1, 03058, Kyiv, Ukraine
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The purpose of the article is to study confidentiality as a fundamental principle of a lawyer ’s activities,
as well as the ability of lawyers to use electronic technologies and artificial intelligence when providing
legal assistance to their clients in order to comply with the principles of confidentiality in legal activities.
Research methods: general scientific and special methods of scientific knowledge were used, the use of
which made it possible to describe the principle of confidentiality in the practical activities of lawyers.
Results: the research shows that in cases where artificial intelligence functions are used when providing
legal assistance, it is recommended to provide a separate provision in the contract on whether the client
allows the lawyer to use artificial intelligence technologies when providing legal assistance, and to what
extent. However, in order to comply with the principle of confidentiality in legal activities, not only the
defense attorney, but also the client must ensure non-disclosure of information to other users when using
information technologies. Discussion: a feature of the legal profession is that lawyers receive information
from their clients that they should not disclose to other persons under any circumstances or that they are
obliged to keep secret. The client’s trust in the lawyer arises only if the lawyer observes the principle of
confidentiality. The principle of confidentiality in legal practice is directly enshrined in Ukrainian legislation
and is fundamental. Digital technologies and artificial intelligence have a direct impact on the behavior of
lawyers and their clients, as well as on the effectiveness of their response to the needs of clients under legal
aid contracts. The Internet provides instant access to all information and offers opportunities for rapid
exchange of information. However, there are also risks, such as unauthorized use of personal data and loss
of monopoly on information ownership.

Key words: lawyer; legal practice; principle of legal profession; legal secrecy; confidentiality; restricted
information; artificial intelligence.
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INPABA JIIOAUHU B KPUMIHAJIBHOMY ITPOBA/I’KEHHI:
KOHIEIITYAJIBHI OCHOBHU TA IIPABOBE PEI'YJIIOBAHHSA

JleprkaBHE HEKOMEPIIIHHE ITiIITPUEMCTBO
«/lepxxaBuuii yHiBepcuteT «KniBCHKUI aBiamifHAN 1HCTUTYT»
npocnekT Jlro6omupa ['y3apa, 1, 03058, Kuis, Ykpaina
E-mail: wtp1982@gmail.com

Memoro naykosoi cmammi € O0CTIONCEHH CYMHOCME NPAs TOOUHU A AHALI3 NPABOBUX MEXAHIZMIS iX
3abe3neuenHs ni0 4ac KPUMIHAIbHO2O0 NPOBAOICEHHS, 3 YPAXYBAHHAM CYYACHUX SUKIUKIE | MIJNCHAPOOHUX
cmandapmis y cehepi npas noounu. Memoou 00CiodyceHHs: 0N OOCACHEHHsS GU3HA4eHOoi memu OYio
BUKOPUCMAHO ~ 3A2ANIbHOHAYKOBI MaA  CheyianbHi Memoou, 30Kpema. Memoou @GOpMAanbHoi  J102iKu,
NOPIGHANLHO-NPABOBUL, CUCEMHO-CIPYKMYPHUU, ICIMOPUYHUL, (QOPMATbHO-IOPUOUYHUL MemOoO Ma iH.
Pesynomamu: nposedeno ananiz 3micmy NOHAMMA «Npasa NOOUHUY, BUSHAUEHO OCHOBHI HAYKOBI NiOX00U
Wo00 PO3YMIHHA Yb02O NOHAMMA, GUOKPEMIEHO Npagosy Npupody npag JNioOuHU, npodremu, AKi
8i00UBAIOMbCA HA NUMAHHAX NPA8 mMa c80600 NIOOUHU Y 38 A3KY 3 GIICLKOGOIO azpecicio npomu YKpainu,
ocobnusocmi peanizayii npas MOOUHU NI YAC KPUMIHAILHO20 NPO6AddCeHHs. Buokpemneno naykosi ma
OOKMPUHANLHI NIOXO0U 00 PO3YMIHHA NPUPOOU NPAB TOOUHU 8 KPUMIHATILHOMY NPOBAOINCEHHI, AKYEeHMOBAHO
yeazy ma JnibepanbHomMy ma COYIANbHO-NPABOBOMY Ni0X00ax 00 Npag JOOUHU ) KPUMIHATLHOMY
NPOBAOIICEHHT, 6CTNAHOBICHO, W0 MAKI KOHCMUMYYIUHI npasa 1o0UHU, K NPAso HA Noeazy 2i0HOCmi, NPaso
Ha 800600y ma ocoducmy HeOOMOPKAHHICIb, HEOOMOPKAHHICMb JICUMId, A MAKONC Npaso G0a00imu,
KOPUCMY8amucsl i po3nopsaONCAmucs 81acHicmio, € GyHOAMeHMantbHuMU e1emMenmamy npagoeoi cucmemu,
Wo idieparomes 0coONUBO 6ANCIUBY PONb Y KPUMIHANLHOMY NPOBAONCEHHI, a momy ix 3abe3neueHis
CNpAMO8aHe HA NIOMPUMAHHSA OANANHCY MIdC eeKMUBHUM KPUMIHATILHUM NPABOCYOOAM MA 3aXUCTOM Npas
ocobu. Jlogedena HeobXiOHicmb OiibU 2IUOUIOZ0 PO3YMIHHA 83AEMO38 A3KI8 MIdIC NPAGAMU THOOUHU, IXHBOIO
peanizayicio ma 3a0e3neyeHHAM 3AXUCHY 6 KPUMIHAIbHOMY NpPOBAOJNCEHHI, a MAKONC HeoOXiOHicmb
dopmyeanns Haykosux nioxodie w000 600CKOHANEHHS KPUMIHAIBHO20 HPOYECYANbHO20 3AKOHOOABCMEA Y
8I0N0BIOHOCME 00 MIJICHAPOOHUX CcmMandapmie npas aroOuHU. AKYEHMOBAHO Y8az2y HA BAXNCIUBOCTI
3abe3neyeHHss NPOYeCYalbHUX 2apaHmiti y KPUMIHATbHOMY HPOBAONCEHHI, d MAKOMC HeoOXIOHOCmi
B600CKOHANICHHS NPABOBO2O Pe2YMOBAHHSA OJisl 3aN00IeAHHs CEABIILHUM OOMEINCEHHAM Npas YYACHUKIE
KPUMIHATILHO20 NPOBAOINCEHHSL.

Knwuogi cnosa: npasa no0unu; oxopoHa ma 3axucm npae aoOuHU, 3a6e3nedeHHs npas; KPUMiHaIbHe
NPOBAOIHCEHHS, YUACHUKU KPUMIHATLHO20 NPOBAONCEHHS, OP2aHU 00CY008020 PO3CIIOVEANHSL.

IMocTanoBka mnpoGiaeMu Ta ii aKTyaJdbHiCThb. 3 IHIIMMH HOCISIMH NpaB, TaK ¢ 3 JAEP>KaBOIO B 0C001

OcHoBol0 1MOOYIOBH cydacHOi YKpaiHM Ta MpaBo-
BJIaTHOT'O CYCIIIJILCTBA € MPIOPUTET NpaB Ta cBOOOA
JIOAMHY, JIe TpaBa OyIb-AKO1 JIOJUHN MOBAXKAIOTh-
Jar0Th
MOKJIMBICTh T1IHOMY iCHYBaHHIO JIIOJUHH, CIpPUS-
IOTh B3a€EMOPO3YMIHHIO Ta HAJIE)KHUM CTOCYHKaM SIK

Cia, OXOpPOHAKTBHCA Ta TAaPAHTYHOTHCH,

il mpeacTaBHUKIB, yO€3MeuyroTh 0CO0Y Bij Jep)kaBH,
BU3HAYAIOTh MEXI BTPYYaHHS JEpKaBH y CYCIHiJIbHI
BiTHOCHHHM, BUCTYNAIOTh 3acO00OM 3axHUCTy Bix He-
BUIPABIAHOr0 BTpy4yaHHs. DaKTHYHO MOXKHA CKa3a-
TH, L0 TpaBa JIIOAWHU BIUIETEHI B CYCHUIbHI
BiTHOCHHH, € HOPMAaTUBHOIO ()OPMOIO B3aEMOAIl
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JOIeH, YHOPS/AKYBaHHS iXHIX 3B’ sI3KiB, KOOpIUHAIIIL
iXHIX BUMHKIB 1 JiSUTBHOCTI, 3amo0iraHHs cymneped-
HOCTSM Ta KOH(IIKTHUM CHTyalisM. 3a CBOEIO
CYTHICTIO BOHH HOPMAaTHBHO ()OPMYITIOIOTH Ti YMOBH
1 CIIOCOOM JKUTTEMISIIILHOCTI JIFOJIEH, SIK1 00’ €EKTMBHO
HeoOXigHi  mIst  3a0e3ledyeHHs  HOPMAaJbHOTO
(YHKLIOHYBaHHS 1HIWBiAA, CyCHiJbCTBA Ta JIEpriKa-
BU.

[lepenmomHi eTamu pPO3BUTKY JCpiKaBU, SK 1€
CIIOCTEPITa€ThCS CHOTOJ/IHI, BiIOMBAIOTHCS HA IIH-
TaHHSX TIPaB Ta CBOOOJ JIFOJIMHU 1 € OCOOJIUBO aKTy-
anpHUMH. BilicekoBa arpecist Pociiicekoi deneparii
IpOTH YKpaiHM JEMOHCTPYE CHUCTEMATHUYHE HEXTY-
BaHHSA Ta 3HEBAXKIIUBE CTaBJICHHS 10 (yHIAMCH-
TaNbHUX TpaB i CBOOOJ MOAMHU 3 OOKY OCTaHHbBOI.
BiiiHa HaouYHO WUIIOCTpYy€E, IO NpaBa JIOJAMHUA MO-
KYTh BHKOPHUCTOBYBAaTH SK 3acid OopoTbOH 3a
CIPAaBEUIMBICTh, TaK 1 O0’€KT MAaHIMMYJSALIA s
peaizailii arpecuBHOT 1/1€0JIOTI1.

VYkpaina, nepeOyBaioun y cTaHi BiffHH, Takox
3a3Ha€ BUNPOOYBaHb HA MIIHICTh JAEMOKPATUYHHX
3acaj 1 JOTPUMAaHHSA TMpaB JIOJAMHU, SKi CTalOTh
nenaigi Bpa3nuBimuMH. [IpoTe B TakuX CKJIATHUX
YMOBax, KOJM BHHUKA€ CIIOKyCa BIJIMOBUTHCS BiJ
3000B’s3aHHS 3a0e3MeuyBaTH TpaBa JIOJUHHA 3a]UIs
NOCATHEHHS 1HIIWX IUJIeH, 30KpeMa HalliOHaJIbHOI
Oe3nexku, JepaBa Ma€  IATBEPIUTH  CBOIO
MPUXWIBHICTB JI0 3aXHUCTY 1 TapaHTYBaHHS TPaB IIf0-
nuHY. 3abe3rneueHHs] OCHOBOIIOJIOKHUX TIpaB 1 CBO-
00J1 HaBITh Y KPU30BHUX CHUTYaIlisIX € BAKIUBUM TI0-
Ka3HUKOM JEMOKPATHYHOCTI Ta TPaBOBIAIHOCTI
nepkaBu. Lleit BUKITNK aKkTyali3ye DOCIHiKEHHS TTH-
TaHb II0JI0 CYTHOCTI MpaB JIFOJUHHU, MEXaHI3MIB X
rapaHTyBaHHS Ta MiABUIIEHHS €()EeKTUBHOCTI IPaBo-
BOTO 3aXHCTY B MEPiOJN KPU30BUX BUIIPOOYBaHb.

AHaui3 gocainzkeHb i myOsikaniid 3 mpo0Jemu.
B Vkpaini mi nuranas BuBdaim K.A. baGenko,
O.B. T'anmpnioBa, H.A. 3arpebensna, [.B. Koctenko,
M. JlazapeBa, B.IL Jlunnuk, B.M. Mapkenosa,
A.X. Crenanrok, [1.I1. ®inincekuii, B.B. I{onono ta
iH. Pa3oM 3 TMM OCHIIPKEHHS HALlOHAJIBLHOIO 3aKO-
HOJNaBCTBAa  YKpaiHW,  ITEpaTypHUX  JDKEpel
JIO3BOJISIE  CTBEP/KYBAaTH, 10 CYYacCHUH erarl
BUPIIICHHS BHWINE3a3HAYCHUX NpoOJeM BUMarae
SIKICHO HOBMX IIIIXOJIIB 11010 1X PO3YMIHHSL.

Mera craTTi nojisirae B JIOCIIPKEHHI CYTHOCTI
MpaB JIIOJWHU Ta aHalli3l MPaBOBUX MEXaHI3MIB X
3a0e3MeUeHHs IMi]] Yac KPUMIHAJIBHOTO MPOBaHKEH-

Hi, 3 ypaxyBaHHSM CYYacCHHX BHKIHUKIB 1
MDKHAPOJHUX CTAaHAAPTIB y cdepi Mpas JOAHHH.

Bukiax ocHOBHOro martepiajly J0CTiI:KeHHS.
HaykoBe ocCMUCIEHHS CYTHOCTI TpaB JIOJWHH €
KITIOYOBUM [Tl 3a0€3TICUCHHST BEPXOBEHCTBA IMPaBa,
CIpaBEUIMBOCTI Ta  OE3MEeKM B JCpXKaBi.
B.M. MapkenoBa, JOCTIKYIOUH II¢ TUTaHHSA,
CJIYIIHO 3ayBaXKWJia, IO MpaBa i CBOOOAM JFOJUHU
3a CBOEIO0 CYTTIO HOPMAaTHBHO MepeadayaroTh came
TaKi YMOBH 1 CHOCOOW >KUTTEIISUIBHOCTI 1HIUBIAA,
K1 BBAXKAIOTHCS 00’ €KTUBHO HEOOXIJIHUMHU JUIS 3a-
Oe3medyeHHs1 Horo HOPMaJIbHOTO (PYHKIIOHYBaHHS Ta
MO>KJIMBOCTI KOPHCTYBaHHs HaWBaXXJIMBIIUMU OJia-
ramu. [IpaBa mMIOOUHHM TIOCTalOTh (QYHAAMEHTOM
B3a€EMOBIZJHOCHH OCOOHMCTOCTI Ta Jep’KaBH, BU3Ha-
YarTh MEXI JepKaBHOI BJIaAM Ta 1T JCPKABHOI
noiituku [1, c. 13, 14].

Ha cporogni mocrae ciymiHe OUTaHHS MIONO
€IMHOTO PO3YMIiHHSI Ta BWU3HAUCHHS IOHSITTS MpaB
moauau. [Ipukinanom, y 1946 p. na HiopaOep3bko-
My TIpOILIECi 3aXMCHUKHN HAIMCTCHKHUX 3JI0YMHIIIB Ha-
Marajuch BHUIIPABIATH MiICYJHHUX 3a3HAYAIOUM, IO
BOHHM JIisUTH BIJTIOBIJTHO JIO 3aKOHIB CBO€EI JIEP)KaBH.
3axMCHUKM apryMEHTYBajH, L0 U MiJACYAHUX
MPaBo IMOJISATaJ0 y BUKOHAHHI HAIllOHATBHOTO 3aKO0-
HomaBcTBa. OTKE, J)KOJHOTO 3 IIMX 3aKOHIB BOHH HE
MOpymIyBalldi 1 HE MOXYTh OYyTH 3BHHYBadeHI.
A. T'epinr y cBOIX 3asBax BUMaraB HaJlaTH JOKyMEH-
TH, V SKUX BU3HAYEHO IOHSITTSA NpaB JIOAWHU. Y
CBOIO  Yepry, OOBHMHYBAYCHHS  BiJICTOHOBAJIO
MO3UIIII0, 110 3aKOHHM HalMCTChKol HiMeuunHu cami
coboro  Oynu OOBHUHYBa4YEeHHSI B
Hropubepsi TTO3UIIiI0
HEBiTUy)KyBaHUX TIpaB JIIOJINHU, SKi ICHYIOTh He3a-
JIEYKHO Bl HaIllOHAJIBLHOTO 3aKoHozascTBa. Ciif 3a-
3HAYMTH, [0 HAINUCTIB CYIAWJIM 32 BYMHCHHS
3JI0YMHIB, TOB’S3aHUX 3 JAMCKPUMIHAIIIEI0 HApOJiB
3a HalllOHAIBHOIO UM PAacoBOIO 03HaKolo. [Ipote Oe3
BU3HAHHA  TPHUPOJHUX  TpaB  JIIOJAUHU  SK
HEBiAUYXKYBaHMX 1 YHIBepCAJbHUX  3aCyIUTH
KOPCTOKI J1ii HAIIUCTCHKOTO PEeXUMY OyJI0 6 HEMOXK-
nmBo [2, c. 25, 26].

TakuM YUHOM, ICTOPUYHI MIPOLIECH MEPEKOHYIOTh
LI0A0 BaKJIMBOCTI PO3YMiHHS NpaB JtoAuHU. Pazom
3 THM Ha ChOTOJIHI IOHATTS IpaB JIIOJAWHU TaK 1 HE

3JIOYMHHHUMHU.

CcTalio Ha MNpUpOAHHUX,

oTpuMalio JITKOTO BU3HAYCHHSA B KOOAHOMY

HAI[lOHAILHOMY Ta MDXKHApOJHOMY IPaBOBOMY aKTi,
X04a X CYTHICTh PO3KPHBAETHLCS 4Yepe3 HYHCIICHHI
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HOPMATHBHO-TIPABOBI aKTH, IO BHU3HAYAIOTH 3MICT,
NpUPOAY Ta 3aXUCT Takux npas. [IpoBenenuit Hamu
aHaJTi3 HAI[lOHAJIHHOTO 3aKOHOAABCTBA, YPAXOBYIOUH
Koncturymito Ykpainu, 103BoJs€ OiHTH BUCHOBKY,
10 BOHO HE MICTUTH (OPMaIHLHOTO BH3HAUCHHS I10-
HATTA TpaB JIOAWHHU, IPOTE Mepeltik npas 1 cBo0o,
BusHaueHux y po3aini Il Koncruryuii, nae yssneHas
PO OCHOBHI €JI€MEHTH, SIKi PO3KPUBAIOTH 11 ITOHSAT-
TS

VY Berymi Ta crarTax 3araibHOi Aekiapanii mpas
JIIOAMHU MICTHTBCS OIUC CYTHOCTI MpaB JIOAWHU SIK
MPUPOAHUX, HEBIOUY)KyBaHUX TIpaB 3 MOMEHTY Ha-

POJDKCHHS ~ KOXKHOI  JIIOJAMHM, HE3aJeKHO  BiJ
HaI[IOHAJIbHOI, EeTHIYHOI, peNiriiHoi YW IHIION
HaJIeKHOCTI. Y  MDKHapogHOMY TMakTi  Mpo

TPOMAJISIHCHKI Ta TIONITHUYHI MpaBa TaKOX BiJICYTHE
BU3HAYEHHS [bOTO TMOHATTA. [lakT geramizye
KOHKpPETHI NpaBa, BU3HAYAIOYHM X SK yHIBEpCalbHI i
HEBIJI’€MHI, 110 MPUTAMaHHI KOXKHIN JIIOJUHI Ta Ma-
I0Th OyTH 3axWINEHI HE3aJeKHO BIiJ JCpKaBHHUX
KOPJIOHIB. €Bporieiicbka KOHBEHIIIS 3 MPaB JIFOJAUHU
TEX HE MICTUTH 0e3M0CcepeHbOr0 BU3HAUCHHS MPaB
JIOAMHY, ajie 3aBISKM HH3LI KOHKPETHUX IIpaB i
CBOOOJ YCTaHOBIIIOE OCHOBH JUISI PO3YMIiHHS TOTO,
IO Take Mpasa JIIOAWHY, Ta 3aKJaJac 3acaln iX 0XO0-
POHH i 3aXHCTY.

TakuMm 9MHOM, SIK HallilOHAJbHE 3aKOHOIABCTBO,
TaK 1 MDKHApPOJHI HOPMATHUBHO-TIPABOBI aKTH, XO4Ya
i He MIcTATh Oe3rocepeHbOTO BH3HAYEHHS IpaB
JIIOAMHY, 3aBASKM KOHKPETH3alii meperiky mpaB Ta
3aKpIMJICHHS] MEXaHi3MiB 1X 3aXHCTy CTBOPIOIOThH OC-
HOBY JJIi PO3YMIHHS CYTHOCTI LBOTO IIOHSTTS.
3a3HaueHi B HMX IpaBa JIIOAWHU BU3HAYAIOTh MEXI
BTpYYaHHS JIep>KaBU B 0COOUCTE Ta TPOMaJICHKE KHT-
Ts1, GOPMYIOTh MEXI JUI peaiizallii 0COOMCTHX CBO-
0ox Ta 3a0e3MevyroTh JOTPHUMAHHS BEPXOBEHCTBA
npasa. Lle, y cBoro uepry, 3000B’s13y€e iep>kaBy CTBO-
pIOBaTH YMOBH I peanizauii npas i cBoOoJ, 3axu-
IaTH 1X BiJ MOPYIIEHb, a TaKOX 3alpOBaLKyBaTH
e(eKTUBHI MEXaHi3MH PaBOBOTO 3aXHCTY.

BiTun3HAHI HAyKOBII TakOXX HE MAalOTh €JUHOTO
OiAXOAY y BU3HAUCHHI MOHATTS NpaB JIOAWHHU.
B.II. Jlunnuk ta 1.B. KocteHko y mpomy mnuTaHHI
aKIEHTYIOTh yBary Ha AMHaAMiYHOMY XapakTepi po3-
BUTKY TIpaB JIIOJIMHU B CY4acHOMY CYCIIJIbCTBI, a
TaKOX 3a3HAYalOTh, 10 [TPaBa JIOJWHHI HE € 3BUYaii-
HUMH FOPUINIHAMH HOPMaMH, a YTBOPIOIOTh CKJIal-

Hy, OaratorpaHHy KOHIIEMIIIO, IO MPOTATOM icTopii
HabyBae pisHuX BEMIpiB [3, c. 199].

UuMano HayKOBI[IB BH3HAYAIOTh MpaBa JIIOJMHU
SIK TIEBHI MOXIIUBOCTi, TOOTO aKIEHTYIOTh yBary Ha
iX TIpUPOAHHI XapakTep, HEBUYEPITAHICTh abo0 ix
MOTCHIlIa], SKUA MOXEe OYTH BUKOPUCTAHHM
BIJIMOBIZIHO 10 BJIACHHWX IHTEPECIB JIOAMHU. Tak,
O.B.TanpnmoBa # A.X. CTenaHioK BBaXKalOTh, IO
MpaBa JIOJWHU SIBIISTIOTH COOOK0 TICBHI MOXJIMBOCTI
KOPHUCTYBaHHs OJiaramu, TpPUTAMaHHUMHU KOXXHIN
JIOAMHI, sIKI BOHa OTPUMYE BiJl HApOKEHHS, 1 €
HEBITUYy)KYBaHUMH, HEBiJl'EMHUMHU, HCBUYCPITHUMU
[4, c. 65]. M.JI. Jla3apeBa mpaBa JIIOJHHHA i TpoMa-
JIHUHA BU3HA4Ya€ K MOXJIMBOCTI  Cy0’eKTa
BiZTHOCHH, fKi ICHYIOTb 1 ()YHKIIIOHYIOTH BiATIOBiIHO
JI0 CTaHy PO3BUTKY I'POMAJTHCHKOTO CYCIIJILCTBA 1
Jep)KaBU, SK CHOPOMOXHICTh JIFOJAMHU  JISTH
BIJITIOBIJTHO JIO BJIACHUX IHTEPECIB Ta TEJICOJOTIYHUX
Hactanos [5, ¢. 52].

3 TOukM  30py

B.JI. ®enopeHko npasa JIOJWHU BU3HAE SK rapaH-

IOPUIIMYHOTO  acCIEeKTy,
ToBaHy KOHCTHTYLi€I0 Mipy MOJIHMBOI MOBEIIHKH
a00 JisUTBHOCTI, 10 BiJI0Opakae€ NMPaBOBHUU AaCIIEKT
3a0e3NeueHHs] Ta 3aXUCTy TpaB JtoJuHH [6, C. 17].
O.B. IIpiemikina Tako) HaroJjoUIye Ha 3aKOHOJaB-
qoMy 3a0e3leueHHi MpaB JIIOAWHH, IO JO3BOJISE
0co01 o0upatn BiacHWU crocid MOBEHIHKH, KOPH-
CTyBaTuCsl cBOOOJamMH Ta OiaramMu B 0COOMCTHX 1
cycmijbHUX iHTepecax [7, €. 37]. Ie#t miaxim 3oce-
peIKeHu Ha 1HCTHTYIIHHIA 3a0e3MeYeHOCTi MpasB,
iX QopmampHOMY 3aKkpilUIeHHI B 3aKOHax 1
rapaHTyBaHHI 3 OOKY JIepKaBH.

OxpeMo BapTO 3BEpHYTH yBary Ha JediHiLiio
npaB JIIOAWHM 5K 3aco0y mpoTHnil BceBnammoo. Ha
nymxy B.B. Lonono Tta JI.Il. @inincekoro, mpasa
JMOTUHYN € e(DEeKTHBHUM 1HCTPYMEHTOM OOMEKEeHHS
BCEBNAJMs JCPKaBH, L0 MiAKPECIIOE iX POJIb 5K
MexaHi3My 3a0e3rnedyeHHs1 OanaHCy MK BJIagol0 Ta
cBobo1010 [8, c. 86]. Lleit miaxia Mae 0coOIUBE 3HA-
YEeHHSl B YMOBaX, 3a SIKMX Jep)kaBa MOXKe CTaTu 3a-
rpO3010 AJIs 1paB i cBOOOA 0coOu.

JocmimkeHHS Pi3HOMaHITHUX I IXO/1B
HAyKOBI[IB 100 BW3HAYEHHS MpaB JIOJWHH
CBiIUMTH po Ha/[3BUYalHY CKJIaJHICTb,
0araTorpaHHICTh Ta JUHAMIYHICTH I[LOTO IOHSTTS.
miaxoIy
00YMOBITIOETBCSI TUM, IIO MPaBa JIIOJUHHU € SIK FOpH-

Bonnouac BIJICYTHICTh €IMHOTO

JUYHUAM, Tak 1 comiagbHO-(inocoPpchbkuM (heHome-
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HOM, SKHA OXOIUIIOE€ PpI3HOMAHITHI  aCIeKTH
JOJCHKOI KUTTEMISUIBHOCTI. 3 OHOTO OOKY, MpaBa
JIOAMHU  MOXHA  TIYMAuuTH SK  MPHUPOJHI
MOXJIMBOCTI 0COOM, a 3 IHIIOrO — SIK TIPaBOBI
rapanTii, 3akpituieHi B KoHcTuTyIii Ta iHIIUX HOP-
MaTUBHUX aKTaxX. bararorpaHsicTb MiAXOMIB 0
PO3YMIHHS TIpaB JIIOAMHU 3YMOBJICHA THUM, IO BOHH
OJHOYACHO € 1 IOPUANYHO 3aKPIIUICHUMH, 1 TAKUMH,
IO MOXOJATH BiJf CaMOl MPUPOIH JIOJUHH, a TAKOX
BUKOHYIOTh (QYHKLiIO 3a0e3MeUeHHs] 3aXUCTy Bix
3JI0BKHBAHb BIIAJI0I0.

3 opuanvHOro morsAny ¢GyHAaMEHTaIbHUMHU
MpaBaMH JIIOAMHH, SIKI OXOPOHSIOTHCS JIEPKABOIO, €
caMe KOHCTUTYLiiiHI mpaBa, OCKIIbKH BOHH
BiI0OOpakar0Th HAWBUINI IIHHOCTI Ta MPIOPUTETH
CYCHIJIbCTBA, 3aKPIIUIIOIOTh HAWBAXUIMBIII, TpPUH-
LIUIOB] 3B’SI3KM Ta BIIHOCHHU MIXK CYCIUJIBCTBOM 1
JIIOAMHOIO, IEPKABOIO 1 TPOMAJSTHUHOM Ta XapaKTe-
HafBUIMM  piBHEM

PU3YIOTBCS IOPUIUYHOTO

3aKpITUICHHS, CTa0lIBHICTIO HOPMaTHUBHOI
periaMeHTanii, CTBOPIOIOTH MPaBOBi rapaHTii ais
3aXUCTY OCHOBHHUX iHTepeciB ocobu. B.€. binsschka
ta B.M. KonoHcbka BBaXKaroTh, 10 KOHCTHUTYIIHHE
3aKpIIUICHHS MPaB JIOAMHA € HEOOXiJIHMM TMpoIlie-
COM, SIKMi Mae BiOyBaTHCs pa3oM 3 GOpPMYBaHHSIM
izmei mpaBoOBOi IepkaBH i neMokparii. byap-ske cra-
HOBJICHHS CIIPaBeIJIMBOTO CYCIIBHOTO Jany, Oylib-
sgKa TEHe3a CHpaBeIMBOi Jep)KaBHOI  Biagu
OpPraHiyHO TOB’S3aHa 3 IHCTUTYI[IOHATI3AIlEI0 Ta
HOPMAaTUBHUM  3aKpiIUVICHHAM  IIpaB
uu [9, c. 50].

3arasiom mnonoxeHHs Koncrurynii  Ykpainuy,
MDKHApOJHUX JOTOBOPIB, 3roJy Ha 00OB’S3KOBICTh
sIKUX HanaHo BepxoBHowo Panoro Ykpainu, a Takox
KIIK Tta iHmmx 3akoHiB YKpaiHU € OCHOBOIO JOTpU-
MaHHS 1 3a0e3MeYeHHs KOHCTUTYIIHHUX TIPaB 1 CBO-
00/ MIOOUHM, Y TOMY YHCIHI i Yac KPUMiHAIBHOTO
npoBa/pkeHHs. Sk 3a3Hauae B.JI. ®enopenko, npasa
Ta cBOOOJM JIIOAWHU B PI3HUX NMPABOBUX CHCTEMax
MOXYTh IPYHTYBAaTHCSl Ha Pi3HUX KOHLEMIISAX: IS
JesKUX HaponiB 1ie mpuHImn habeas corpus i mo-
Ty>KHa MPaBO3axXUCHA MPaKTHKa CYIiB, Ui 1HIINX —
nexsapauii mpaB, 3aKpiluieHi B KOHCTHUTYLISIX 1
NpaBO3aCTOCOBHIN mpakruiii [6, C. 4].

B Vxkpaini KoHcTHTyIlisl € OCHOBHUM HOpPMAaTHB-

JIFOTU-

HUM aKTOM, IO 3aKpIIUIIOE TpaBa Ta CBOOOIU JI0-
JUHY 1 TPOMAISIHMHA, a TaKOX rapaHTii ix 3a0e3rme-
4yeHHs Ta 3axucry. KoxeH, XTo mnepeOyBae Imij

FOPHUCIUKITIEI0 YKpaiHU, € OCOOMCTICTIO, YHi IIpaBa
OepyTbcs MM OXOPOHY Ta 3axvCT AepxaBu. llpm
bOMY TIpaBa HE MOXYTh OYTH TPOTHUCTaBIIEHI
JeprKaBi, sKa TOBHHHA OpaTh Ha cebe (QYHKII0 He
JUIIe iX 3aXucTy i 3a0e3nedeHHs], a i 3aKOHOAaBYO-
ro ¢opmymoBanus. [IpaBa Ta cBOOOAM MIOOUHU SIB-
JSI0TH cO00010 0a30Bi HOPMH Ta 3acaiu, 0 MAalOTh
HalBHINY IOPUAMYHY CHIIY 1 € 00OB’SI3KOBHMH IS
JepiKaBH, ycix ii opraHiB, mocagoBUX 0ci0 i rpomMa-
JISTH.

[. I'noBrok  cnpaBegnuMBO 3a3HauWia, IO B
KpUMIHAIBHOMY TPOBAKEHHI, YPaxOBYIOUH HOTO
myOJIiYHUN XapaKTep Ta MOXIJIMBICTh 3aCTOCYBaHHS
ICTOTHHX 1HTPY3WBHHX 3aXOMiB, 3HAYCHHS HOPM
KoncTurynii Ykpainu nepeoriHuT CKIaIHO. bibi
paA
Oe3mocepeiHiil  KpUMiHATBHO-TIPOLIECYATBHINA — Xa-

TOTO nonoxeHb  KoHcTuTymii  MaroTh
pakTep i peaizyroThCs BUKIIOYHO a00 MEPEBaKHO B
paMKax KpuMiHAIIBHOTO TpoBapkeHHs. Cepel TaKux
MOJIOKEHb MOYKHAa Ha3BaTH: HOPMH, SIKi perjiameH-
TYIOTh TO3UTHUBHI 3000B’s3aHHS JAEPKaBU MIO/O
OXOPOHM Ta 3aXUCTY NpaB JTIOAWHU, IO MOXYTH Oy-
TH 00MeKeHi B KpUMIHAJIBHOMY IPOBA/IXKEHHI: TIpa-
Ba Ha CBOOOJy Ta OCOOMCTY HEJIOTOPKAHHICTh, Ha
MoBary J0 TiJHOCTI, Ha HEJIOTOPKAHHICTh JKUTIIA,
TAEMHHUIIO  JINCTYBAaHHS, TeNe(OHHUX
tenerpagroi Ta  iHmIOI KOpeCHOHJEHIii, Ha
HEJOTOPKAaHHICTh OCOOMCTOTO i CIMEWHOTO >KHUTTS
(ct.ct. 28-32 KoHcTuTymii); HOpMH, SIKi TAPAHTYIOTh
nocTyn 10 epeKTUBHUX 3acO0IB 3aXHCTy, 30KpeMa
70 Cyly, a TakoX 3a0e3ledyloTh CIIPaBeUINBICTH
mpoBajpkeHHs (ct.ct. 55, 59, 61, 62, 63, 124, 129
Koncrurymii); HOpMH, MO BH3HA4YaIOTh (QYHKI
npokyparypu (ct.131') Ta pons aaBokaTypm
(cT. 1312 Koncturymii). Takum unaOM, KOoHCTHTYIIIS
VKpalHH € KOHLENTYJIFHOI0 OCHOBOIO KpPHUMi-
HQJIBHOTO IMPOLECYaJbHOTO TMpaBa, BHU3HAYAIOUH
CTparTerito Horo po3BUTKY Ta 3actocyBanHs [10].
Konctutyniini mpaBa Ta cBOOOAM TakKoX
BizoOpaxatotecst B HopMax KIIK Ykpainu, sixi KoH-
KpPETH3YIOTh MOPSIOK iX peaiizamii Ta BU3HAYAIOThH
MpaBoOBl MeXaHi3MM, IO 3a0e3Mevyl0Th TrapaHTil
3aKOHHOCTI OOMEXXEHHSI IIUX MpaB Yy KPUMiHAIEHOMY
npoBajpkerHi. 3rigHo 3i cT. 2 KIIK Vkpainu Baxiu-
BUM 3aBJIaHHSM KPHMIHAJIBHOTO TPOBA/KEHHS €

PO3MOB,

OXOpOHa IpaB, CBOOO Ta 3aKOHHHMX 1HTEPECIB HOIo
VY9acHHKIB. J[71s1 MOCSTHEHHS IHOTO 3aBJaHHS JEp-
’KaBa B 0C001 Cyy, IPOKypaTypH Ta OpraHiB J0Cy-
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JIOBOTO PO3CIiTyBaHHS 3000B’si3aHa BHKOPHCTOBY-
BaTH BCi JII€BI PECYPCH.

3HauHy poiip y 3a0e3medeHH] KOHCTHTYIIHHHIX
mpaB i cB000 TakoX BimirpatoTs ykasu [Ipesunenta
VYkpainu, 30KpeMa, «IIpo KOMIUIEKCHUH
CTpaTeriuHuii miaH peopMyBaHHS OpraHiB IMPaBo-
MOPSIAKY SIK YaCTUHH CEKTOpYy Oe3MmeKku 1 00OpoHH
Vkpainu na 2023-2027 poxm» Bix 11.05.2023 p.
Ne 273/2023, «I1po HanionansHy crpateritoo y chepi
npaB JgroauHny Bix 24.03.2021 p. Ne 119/2021 p. Li
JOKYMEHTH BH3HAUYaIOTh MEPIIOYEProBi 3aBAaHHS
JepKaBU IOJ0 YTBEPIKEHHS TpaB JIOAWHHU, CTBO-
PEHHS Ji€BUX MEXaHi3MIB iX peawizallii Ta 3aXHCTYy,
a TaKOX CIPHSHHS PO3B’S3aHHIO CUCTEMHHX IIPO-
OsieM y cdepi 3a0e3redeHHs IPaB O IMHH.

TakuM 4YMHOM KOHCTHUTYLIHHI mpaBa JIOAWHU €
OCHOBOTIOJIO)KHUM EJIEMEHTOM, SKHH (OpPMY€e 3MicT
KpUMIHAIBHUX TPOLECYabHUX HOPM 1 TEXHOJIOTIH,
o, y CBOW uepry, 3a0esmneuye e()EeKTHBHICTh
KPUMIHAIBHOTO TPABOCYIS, CIPHSIE 3aXUCTY IPaB
oco0M Ta 3MIIHIOE JIOBIpY TPOMajsH IO CYIOBOI
cucremu. [loBara cTOpoHH OOBHUHYBad€HHs JO
IHIINX YYaCHHUKIB TPOBA/KCHHS BUKJIHMKAE B
OCTaHHIX TOBary 0 JAEpPKaBH, TOMY IOTPHUMAaHHS
npaB i cBOOOJI KOXKHOTO y4YacHUKa MPOBAKEHHS €
CBOEPIAHUM KPHUTEPiEM OILIHIOBaHHS €(EeKTUBHOCTI
JiSUTBHOCT1 CTOPOHH OOBHHYBAauUeHHS Ta CYIy.

[TutanHs JOTPUMaHHSA IpaB JIIOAWHH 3 OOKY
BIIQJIHUX CYO’€KTIB € OCOONHMBO aKTyaJbHUM Ha
CTaisX JOCYZOBOTO pPO3CIiJyBaHHS Ta CYJIOBOTO
posrmany. Came Ha LMX CTaAigX CTOPOHA OOBHHYBA-
YeHHs, CyJl pealli3yloTh CBO€ IIPAaBO HA 3aCTOCYBaH-
HS NIPUMYCY, IO BOJHOYAC BUMAarae 3a0e3leueHHs
BCEOIYHMX TapaHTid JOTPUMaHHS TpaB 1 CBOOOT
KO)KHOTO y4YacHMKa NpoBapKeHHS. Ha  mymky
P.E. Crenansina, Ko)KHa JIFO/IMHA, ii IIpaBa i cBOOOIN
B JIep’aBi € OCHOBHOKO IIIHHICTIO, HaBITh JIIOJIMHA,
MiZ03pIOBaHa B YYMHEHHI KPUMIHAIBHOTO MIPAaBOIO-
pylIeHHs a0o BHM3HAaHAa BHHHOIO B TSDKKOMY 4YH
0cO0JIMBO TSKKOMY 3JI0YMHI. Y AiSUIBHOCTI OpraHiB
myOJIiyHOT BIIaJy HE MOXE 3aCTOCOBYBATHUCS MPHUH-
OUIn  «MeTa  BUIpaBIoBye  3aco0m».  Otxe,
KpUMiHaIbHE MPOBA/KEHHS MYCUTh MaTH 3Maralib-
HUM, a He KapainbHMH xapaktep. Lle mepembauae
HEOOXIJIHICTh JOTPUMAHHS MPOIECYATbHIX HOPM y
pasi ocobu 10
BIJIMOBIIaJIbHOCTI, @ TAKOXX BUMOT'Y, 11100 00OBHHYBa-

IPUTSITHEHHS KpUMiHAIBbHOT

YEHHS TPYHTYBAJIOCS HA HAICKHHUX 1 JTOMYCTHMHX

nmokazax. Ocobi min gac BinOyBaHHS MMOKapaHHS Ma-
10Th OyTH 3a0e3medueHi HaIeXHI yMOBHU TiepeOyBaH-
HS, IO BIIOBIJa€ TYMAaHHOMY IO Hel CTaBJICHHIO 1
cydacHUM  craHzapram. He  momyckaroThes
(anpcudikariss mokaziB, cupodu 3MYCHTH 0CO0Y
Oyab-aKkuMH 3aco0aMu  3i3HATHICS B  YYHMHEHHI
IHKpUMiHOBAaHOTO 3JI0YMHY, @ TaKOX 3aCTOCYBaHHS
HEJIIOJCHKOTO YM TaKOro, MI0 MPHHWKYE TiHICTh,
noBopkeHHs [11, c. 46].

3a3Ha4uMO, 110 Y KPUMIHAIEHOMY MPOBA/KEHHI
ICHYIOTh HAyKOBI Ta JOKTPHHAIbHI MiAXOIU JIO
PO3YMiHHS Tpupoau mpas JroAuHH. OIHUM 3 Oc-
HOBHHMX MIJXOJIB BBAKAETHCS JIOCPANbLHUN MiAXij,
110 TMOJIATaE B HEOOX1THOCTI MIHIMI3YBaTH JIepP:KaBHE
BTpYYaHHSI B OCOOUCTE XKHUTTS 0cOOU 1 3a0e3neueHH1
MaKCUMaJIbHUX TapaHTii npas moauan. ColiaabHo-
MIPaBOBHM MiAXi/ BUSBISETHCA y BAXKIUBOCTI 3a0€3-
MEYCHHS 3aXHUCTy SIK OCOOMCTHX IIpaB, TaK i MpaB
CYCHUIBCTBA 3aBASKH 3AIHCHEHHIO e€(EeKTHUBHOI PO-
00TH TPaBOOXOPOHHUX OpraHiB. Ha Hamy aymKy,
epexTHBHE 3a0e3neueHHs TNpaB  JIIOAWHH B
KpUMIHATBHOMY TPOBAKEHHI MOTpedye 30anaHco-
BAaHOTO TMiAXOMy, SKHM TIOEAHYE EINEeMEHTH SIK
ni6epanbHOro, TaK i COLiaIbHO-TIPABOBOTO MiXOIIB.
BBaxkaemo, mo JepkaBa MOBHHHA 3a0e3MeyyBaTH
MaKCHMaJbHHIA 3aXUCT IIpaB OCOOW 1 MiHIMI3yBaTH
BTpy4aHHs B 11 IPUBATHE XUTTs, IOBUHHA [APaHTY-
BaTH e(eKTUBHY poOOTy MPABOOXOPOHHOI CUCTEMH,
sIKa Ma€ 3aXWINATH iHTepecH CYCITiIbCTBa Ta 3a0e3-
fe4yBaTd  MPaBOMOPSIOK. Jlume  3aBOsIKK
MOEAHAHHIO 3a3HAYCHHUX BHIIE MiJXOIiB MOXHA J0-
carth  OaylaHCy MDK iHTepecamMH ocobu Ta
CYyCHUIBCTBA, 1LI0 € OCHOBOIO  €(EeKTHBHOIO
KPUMIHAIBHOTO TPOBA/KEHHS Ta 3a0e3NedeHHs
KOHCTHUTYIIIITHHUX TIpaB i CBOOO/T JIFOINHHU.

JopeyHo 3BepHyTH yBary, 110 Npasa JIOAWHH MiJ
Yac KPUMiHAJIBHOTO POBAPKEHHI TIOBUHHI HE JIHIIE
(hopManbHO TPOroJIOIIyBaTUCS, a i 3a0e3neuyBaTH-
Csi B CHAYiA Ta CyJIOBiM NpaKTHI 3a JOTOMOTOIO
CTBOPEHHS Ta JOTPUMAaHHS Ji€BUX MEXaHI3MiB 3a-
XHCTY 1 peaslbHUX YMOB IJis iX ympoBaxenHs. Ha
nyMky lO.C. PazMeTaeBoi, npaBa JIOAMHH — L€ HE
TEOPETUYHI YM UIIO30pHI TOHATTS, BOHW IOBHHHI
Oyt 3ailicHeHUMH Ta €()EeKTUBHMMH, MaTH IIpaK-
TUYHUIA 3MicT 1 cuy [12, c. 142]. BBaxkaemo, 1m0
npaBa  JIIOMMHM  MalOTh  BHpPaXaTH  pealbHi
MOJKJIMBOCTI HOTO BJIACHHKA, JOTIOMAaraTH JFOJWHI

3aJIOBOJILHSITH CBOI TOTpEOM 1 peali3oByBaTH CBIii
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TTOTEHITia, BCTAHOBITIOBATH OalaHC MK iHTepecaMu
0co0W Ta CyCIIHLCTBOM, BU3HAYATH, SIKi il Iep>KaBu
€ IPUITYCTUMHUMH, a SIKi TIOPYIIYIOTh IIPaBa JIFOANHH.

3a3HaunMO, IO OCHOBHI KOHCTHTYIIHI TpaBa
JMOIUHMY, SIK MPaBO HA IOBAary TiIHOCTI, IMPaBO Ha
cBOOOY Ta ocobucry HEIOTOPKAHHICTB,
HEIOTOPKAHHICTh KHUTJa, a TAaKOXK MPaBO BOJOITH,
KOPUCTYBaTHCSL 1 pO3MOPSIKATHCSA BIACHICTIO, €
(dbyHIaMEHTaJbHUMHU €JeMEHTaMH IMPaBOBOi CHCTe-
MH, IO BiAIrPalOTb OCOOJMBO BAXKIHUBY PpOIb Y
KpUMiHAIBHOMY TNpOBajyKeHHi. 3ale3neueHHs LuX
KOHCTUTYLIMHUX TpaB JIIOJWHU CIPSIMOBAaHE Ha
MiATpUMAaHHS Oanancy
KpUMiHAIBHUM TPAaBOCYJISM 1 3aXHUCTOM TIPaB 0OCO-

MiX e(eKTUBHUM
Ou. 3a3HaueHi mOpaBa MalOTh CBOK CHEUU}iKY,
OCKUIBKH, 3 OJHOr0 OOKYy, BOHU BCTAHOBIIIOIOTh
MeXI1 il I OpraHiB JOCYJOBOTO PO3CIIiTyBaHHS
Ta Cyday, a 3 iHIIOro — 3a0e3MeYyloTh MOKJIMBICT
0co0M aKTHBHO 3aXHIIATH BIACHI IHTEPECH.

TakuM  4MHOM, KOHCTUTYLiiHI TpaBa €
IHTETpAaTHBHUM €JIEMEHTOM IIPaBOBOI CHUCTEMH, IO
3abe3neuye OanaHc MK HEOOXiTHICTIO e()EKTHBHOTO
KPUMiHAIBHOTO MPABOCYAJIS Ta TOTPUMAHHSIM OCHO-
BOIIOJIOKHUX MpaB 1 CBOOOJ 0coOU. Y KOHTEKCTI
KPUMIHAIBHOTO TPOIECYalbHOTO 3aKOHO/IaBCTBA
3a0e3MeueH sl KOHCTUTYLIMHNX TpaB JIIOJHHU I10-
KJIMKaHe OOMEXHTH BIUIUB JEPKaBHOTO TPHUMYCY,
3armobirT  cBaBinIr0 3 OOKYy TNPaBOOXOPOHHHX
OpraHiB Ta BCTAHOBUTH YiTKi HOPMH BHKOPHCTaHHS
MPUMYCOBHX 3aXO0JIiB.

BucnoBku. IlpaBa mromuHU  BimoOpaXkaroTh
CKJIQJIHMH Ta JIOBFOTPUBAJIHMU INPOIEC CTAHOBICHHS
Cy4acHHX TpaBOBHX KaTeropiil. Lleit mpomec € pe-
3yJNIBTaTOM SIK ICTOPUYHUX TpaHCopMariif, Tak i
MocTiifHOT O0poThOM 3a TimHICTB, CBOOOLY Ta
comiaibHy crnpaBeumBicTh. Ha choromgHi mpasa Ta
cBOOOAM JIOAMHU 30epiraroTb CBOIO  0a30BY
(GYHKLII0 Ta aKTHUBHO aJalTyIOTbCs IO HOBITHIX
BUKJIMKIB, 30KpeMa y cdepi KpUMiHAIBHOIO IpoO-
Ba/pkeHHA. OcoOnMBO BaXIMBOIO € TOTpeda y
3a0e3MeUeHH] YITKUX NPOLECyalbHUX TapaHTid, 110
PErIaMeHTYIOTh BUKOPHCTAHHS 3aX0/liB MMPUMYCY Ta
OJHOYACHO TapaHTYIOTh 3aXUCT NPaB JIIOJHHU.

BBaxxaemo, 110 mpaBa JIOAMHU CIiJ PO3MIISAATH
K KOMIUIEKC IpOIeCyadbHUX TapaHTii, SKi JTIIOThH
Ha PI3HHUX CTaJisX KPUMIHAJIBHOTO MPOBAKEHHS —
BiJl JJOCYJJOBOTO PO3CIiyBaHHS JIO CYJOBOTO pPO3-
TSIy Ta BAKOHAHHs BUPOKY. Lle mo3Bonsie 3abe3me-

YUTH CHCTEMHHUI MiAXiA [0 3aXHUCTy IpaB JIIOIUHH,
0 € BaXIWBUM s (YHKIIIOHYBaHHS IPABOBOI
nepkaBu. TakvM YWUHOM, TpaBa JIIOJUHU SBISIOTH
c000F0 TapaHTOBaHI KPUMiHAIHHUM MPOIIECYaTbHIM
3aKOHOJIAaBCTBOM YKpaiHM FOPHINYIHI MOKIIUBOCTI
YYaCHUKIB  KPHMIHAJIBHOTO IPOBA/DKCHHS, IO
cupssMOBaHi Ha  3a0e3meueHHs iX  TIIHOCTI,
HEJOTOPKAHHOCTI Ta TMPABOCYO €KTHOCTI B Mexax
KpUMIiHAIBHOTO  TpoBajpkeHHs.  lle  cmpusie
rapMoHizalii BiTHOCMH MiX 0CO0OI0 1 JepiKaBoro,
(hopMyIOUH OCHOBY J€MOKPATHYHOTO CYCHIJIBCTBA

Ta 3a0e3leuyroun HaJiiiHy CHUCTEMYy 3aXHCTy
JIIOACHKOT T1AHOCTI.
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Serhii Tarasiuk

HUMAN RIGHTS IN CRIMINAL PROCEEDINGS:
CONCEPTUAL BASE AND LEGAL REGULATION

State Non-Profit Enterprise «State University «Kyiv Aviation Institute»
Liubomyra Huzara Avenue, 1, 03058, Kyiv, Ukraine
E-mail: wtp1982@gmail.com

The purpose of the article is to study the essence of human rights and to analyse the legal mechanisms for
their enforcement in criminal proceedings, taking into account current challenges and international human
rights standards. Research methods: to achieve this goal, the author used general scientific and special
methods, in particular: methods of formal logic, comparative legal, systemic and structural, historical,
formal legal methods, etc. Results: the article analyses the content of the concept of «human rightsy,
identifies the main scientific approaches to understanding this concept, and highlights the legal nature of
human rights, the problems affecting human rights and freedoms in connection with military aggression
against Ukraine, and the specifics of human rights implementation in criminal proceedings. The author
distinguishes scientific and doctrinal approaches to understanding the nature of human rights in criminal
proceedings, focuses on the liberal and socio-legal approaches to human rights in criminal proceedings, and
establishes that such constitutional human rights as the right to respect for dignity, the right to liberty and
security of person, inviolability of the home, and the right to own, use and dispose of property are
fundamental elements of the legal system which play a particularly important role in criminal proceedings,
and therefore they should be. The author proves the need for a deeper understanding of the relationship
between human rights, their realization and protection in criminal proceedings, as well as the need to
develop scientific approaches to improving criminal procedure legislation in accordance with international
human rights standards. The author emphasizes the importance of ensuring procedural guarantees in
criminal proceedings, as well as the need to improve legal regulation to prevent arbitrary restrictions on the
rights of participants to criminal proceedings.

Key words: human rights; protection and defense of human rights; enforcement of rights; criminal
proceedings; participants in criminal proceedings; pre-trial investigation institutions.
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AKPEJMTALISI OCBITHBOI ITIPOTPAMH 3AKJIALY BHIIIOi OCBITH
SIK AJIMIHICTPATUBHA TTPOLIEJYPA
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Mema: 30itichumu auaniz HAYKOBO-MEOPEMUUHO20, MEMOOUYHO-0PLAHI3AYIIHO20 MA HOPMAMUGHO-
npasoeoco 3aOe3neueHHs NPOBeOeHHs aKpeOumayii 0ceimuboi npocpamu 3akiady 6uwjoi oceimu sk
aominicmpamusnoi  npoyedypu. Memoou 00CHi0HCeHHA: NOPIGHATbHUL,
KOMRAapamugicmcbKull, y3dazaivHenHs ma cucmemamusayii. Pe3ynomamu: 00TpyHmosano axmyanibHicmb

AHANTIMUKO-CUHMEMUYHU,

akpeoumayii oceimHvoi npozpamu 3axK1ady Guwjoi 0ceimu K 8a2omMo2o akmopy 3abe3neueHHs AKoCmi
HAOAHHS OCBIMHIX NOCAYe MA AKOCMI 0C8IMU 8 YINOMY, 30TUCHEHO AHANI3 MA Y3A2ANbHEHHSA MINCHAPOOHO20
00c8i0y  3a0e3neuenHss AKOCMI  UWLIAXOM — GUKOPUCMAHHS — AKPEOUMAayiuHuX npoyeoyp, OO0CHIONCEHO
axkpeoumayilo 6 cmamyci aOMiHICMpamusHoi npoyedypu, wo nompedye 000amKo8020 HAYKOB020 Mda
3aKOHOMBOPY020 3abe3neyentus. 02060peHHA: 3’3C06AHO, WO OOCTIONCEHHS HOPMAMUBHO-NPABOBO2O
Ppe2yno8ants npoyedypu akpeoumayii y uwiii 0ceimi 6 iHwux Kpainax ceiouams npo NOmydHCHUl 00csio,
HAnpaybo8aHuii y YboMy HANPAMKY, SKULL XAPAKMEPU3YEMucs €OHICMIO  NIOMBEPONCEHHS.  BUCOKOT
AKMYanbHOCMI AKPeOUmMayitiHux npoyedyp ma 3a2aivHux nioxodie 00 ix peanizayii, aKi XapaKkmepuszyiomocs
Ppo3seanydiceHicmio cucmemu cy0’exmié HAOAHHA AKPEOUMAYIUHUX NOCAye | NeGHUMU BIOMIHHOCMAMU YV i
yacoeoMy GuMIpi ma memi nposedeHHs. J{OCTIONCEeHHs UEeHUX-AOMIHICMPAmugicmie 00IPYHMOBYIOMb
cmamyc axkpeoumayii 0ceimHix npozpam K AOMIHICMpamueHoi npoyedypu, AKa MA€ OUCNO3UMUBHULL
xapaxmep i GUKOPUCIOBYEMbCSL Y AKOCMI THCMPYMEHMY NYOINHO020 AOMIHICMPY8aHHS 3a0e3nedenHs suujol
oceimu. B moul oice uac ynopmysanms euwge32adanozo cmamycy 8umazdac 000amKo8020 HAYKOB020 Mmda
3AKOHOMBOPY020 3a0e3neyeHHs | pemenbHO20 8IONPayI08anHs NOPOKY il nposedeHHs.

Knrouoei cnosa: axpeoumayis oceimuboi npocpamu,; aOMiHiCmMpamueHa npoyeoypa, AKiCMb UWOL
oceimiu.

IlocTanoBka mpodiaeMu Ta il AKTYAJIBHICTh.
[Ipobnema akpenuTalii OCBITHIX Hporpam 3akiaiB
BUIOi OCBITM y KOHTEKCTi 3a0e3NeYeHHs SKOCTI
OCBITH € 0e3yMOBHO aKTYyalbHOIO, aJDKe 3HAYCHHS
AKicHOI ~BHIIOI OCBITH sl IPOTPECHUBHOTO
CYCHUJIBHOTO PO3BHUTKY BaXXKO mepeouinuTu. Came
TOMY BCl HOpoUEAypH, SKI MOKIMKaHI CHpPUSTH
OlMbIl  eQeKTUBHIA  MATOTOBII  BHCOKOKBA-
mipikoBanux  ¢axiBUiB s pisHEX  cdep
CYCHIJIBCTBA, 1[0 MOXJIMBO PEaNi3yBaT BHKIIOYHO

Yyepe3 MiJBUIICHHS PIiBHSA SKOCTI BUINOI OCBITH,
MaroTh OyTH 00’ €KTOM NHUJILHOI Ta BCeOiUHOI yBaru
HAyKOBIiB, (axiBIliB Ta 3aKOHOTBOPIIB. 3MICT
OCBITH 32 KOHKPETHOIO MPOrpamMoro, IOpSII0K HOro
peamizanii, i, came TOJOBHE, — PE3yJIbTATUBHICTb
TIOBHHHI BiINOBIATH BUMOTaM ChOTOJICHHSI.
AHaji3 pociaigxeHb i myOaikaniii 3 mpooJie-
MH. AKTYalbHICTh JOCHIKYyBaHOI MpobiemMu Ta
HAsBHICTh 3HAYHOI KUILKOCTI HEBiAMpaIbOBaHUX il
ACTEKTIB CHPUYMHUIIIMU IOMITHY yBary 10 Hei 3 OOKy
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BUYCHHX — B TIEpIIy Yepry MpPelCTaBHUKIB
MearoriyHuX HayK. Y TOH ke 9ac JO BUBYEHHS il
OKpEMHUX AaCHEKTIB HEOJHOPAa30BO 3BEpTaIHCH 1
JOCJIIHUKH 1HIIUX CIIeliadbHOCTEHN, MiAr0OTOBKA 3a
SIKUMH 3IIACHIOETHCS B CUCTeMi BHIOi ocBiTH. Ta-
KOX BapTO KOHCTAaTyBaTH JOCIIPKEHHS IHTaHb
HOPMAaTHUBHO-TIPABOBOTO PETYJIIOBAaHHS Ta MPOIe-
JIYPHOTO 3a0e3MeUeHHsT SIKOCTI BHUIIOI OCBITH B
IIJIOMY 1 aKpeAMTaIii OCBITHIX MporpaM 30Kpema
MpeICTAaBHUKAMU FOPUIUYHOI HAYKH, 1110 BUAAETHCS
JIOBOJII TIEpCIIeKTUBHUM. Pi3Hi acmektu mpooiieMa-
TUKH JochijpkyBanmu H. Asmienrok, B. AHmpyriieHko,
A.Barpaxosa, 1 Bepomsak, O.BopobiioBa, B.Iopmierko,
H.T'yoepceka, O. yronomecekui,  T. [looko,  H. dyrmak,
JL.€pmoga, C. 3axapin, I 3omorapeosa, O.Kipras,
C.Kananmikora, B. KoeTynenp, P. Kocy0a, A. Kiimosa,
C.Kypoaros, M. Jlerenwkuti, 1. JlunwoBa, B.JIyroui,
O. Mukarerko, H. Huxudoperko, O. arny, O. Ilepenems,
H.Tlonomsyak, 1. ITpoxop, O. Pamikesuu, I'.Pomanosa,
€.Cauyk, /1. Cauxo, C.Crokercbka, O.Ce3oHoBa, T.Cum,
L Cixopeska, XK. Tamanosa, T. ®inHikos, C. I1lapop, A. I1lerros,
B. FOposcrka, O. Spa, L Spemiii Ta iH1Ii.

Mera craTTi — 3OIMCHUTH aHali3 HAyKOBO-
TEOPETUYHOTO, METOJUYHO-OpTaHi3aIlifHoro Ta
HOPMAaTHUBHO-TIPABOBOTO 3a0€3MeUeHHsI MPOBEICHHS
aKpenuTaIlii OCBITHBOI TpOrpaMul 3aKiaxy BHIIOL
OCBITH SIK aIMiHICTPATHUBHOI TPOIENypH, BUSIBUTH
CWJIBHI CTOPOHU Ta MPOOJIEMHI aCIleKTH 1 3amporo-
HYBaTH IUISIXH  yJOCKOHAJICHHS
SIKOCTI BHUIIIOT OCBITH.

Buxiaa ocHOBHOro marepiajay J0CaiIsKeHHS.
Y mnepmry uepry BapTO BiJ3HAYMUTH KOMIapa-

3a0e31euyeHHs

THBICTCHKI JIOCHI/DKEHHS, CIIPSIMOBaHI Ha BUBYCHHS
JIOCBily 3apyOiKHHX KpaiH y TuiaHi 3a0e3rnedeHHs
aKpeIUTYBaHHS OCBITHIX MPOTpaM y HalliOHATBHUAX
cucreMax BUIOT OCBITH. I 0e3yMOBHO
OOIPYHTOBaHOIO € MEPIIOUEProBa yBara BUCHHUX 10
Takoi HisyIbHOCTI, HajarofkeHoi B CIIOMy4eHuX
[ltarax AMepUKH, OCKIIBKA CHCTEMa OLIHIOBAHHS
SAKOCTI BHIIOI OCBITM B Wil KpaiHi ¢opmyBanacs
BIIPOJIOBXX TPHUBAIOTO yacy i octaHHi Mmaibke 90
POKIB 3aJIMIIAETHCS HE3MIHHOIO.

Taxk, 1. BepOnsix 3BepTae yBary Ha MpOUEAypH
aKpeouTanii OCBITHIX MporpaM 1 3akiafiB, SK
OCHOBHI LIUISIXH 3a0e3IeYeHHs IKOCT1 BUIOI OCBITH
y CHIA. OcobnuBO BaXIHBHM € T€, IIO METOIO
aKpenuTallii OCBITHBOI MPOrpaMu € HE JIUIIE SIKICTh
OCBITHBOI JISUTBHOCTi, ane i SIKICTh pe3yJbTaTiB

HaBYaHHA, OCKUIBKH TPyTa eKCIIEPTiB OIHIOE 1 pe-
3yJIbTaTH HABYaHHA (HAIPUKJIIA/ BUITyCKHUX POOIT).
BrCcoOKMM MOKa3HUKOM SIKOCTI BMIIOI OCBITH € T€,
0 TIPOTSATOM OCTaHHIX JECATHPIY B KpaiHi Ipak-
TUYHO BIJICYyTHI BUIAJKH BIIMOBH YHIBEpCHUTETaM B
aKpeauTallii, mo, Ha JYMKY aBTOPKH CBiTYHTbH PO
Te, 0 aKpeJuTalis € He 3ac000M KOHTPOJIIO, a 3a-
COOOM CIpHSHHS 3aKjany y MiJBUIIEHHI SKOCTI
ocBiTH. TakoX MOCHIAHULA MiAKPECIIOE aKTUBHY

yuacTb y TpoIeci akpemuTalii mporpaMm i
crenianbHOCTEH npodeciiHux CYCHUIBHUX
acomianid (MEIUKiB, IOPUCTIB, IHXKEHEpPIB Ta

in.) [1].

O. BopoOiioBa  3Beprae yBary Ha  pPOJb
MinictepctBa ocsitu CIIA (US Department of
Education) B akpeauTamii yHiBepCHTETiB, fKa
00MEKY€ETBCSI BCTAHOBJICHHSIM CBOEPITHUX PaMOK i
KpUTEpIiB Ta HaIAOM 3a  JIOTPUMaHHIM
CTaHAAPTIB aKkpeauTamiiHuxX mnpoueayp. Cama x
aKpeluTallisl  3IMCHIOEThCS  CHEIialli30BaHUMHU
aKpeIUTAllIHHUMK  arcHINsSIMU, SKi 3IIHCHIOIOThH

CBOIO MISUTBHICTH Y MeXKax BH3HAYCHUX HAIPAMIB

(HaBYaHHST Ta OCBiTa, NpPaBO, TPOMAICHKI Ta
comianpHi  mociayru  Tomio). Jlns mpukiany:
aKpeluTallis ~ [porpaM  IOPUAMYHOI  OCBITH

3miicHIOeThCS pajoro Cexiii 3 MUTaHb IOPUINIHOT
OCBITH Ta aJBOKaTypu AMEPHKAHCHKOi acoriiarii
a7iBOKaTiB. J{OCIITHUIIS TiIKPECITIOE, IO BUXOATIU
3 nocBimy CIIIA akpenurariisi Mae 3miliCHIOBATHCS
He3aJIeKHUMU areHIlisIMHU 3 aKpeIuTallii, pe3yibra-
TH pOOOTH SIKUX Ha JIeP)KaBHOMY PiBHI MarOTh 3a-
TBEP/DKYBATHCS HAWBHUIIMM OPTraHOM BHUKOHABYOl
BiIaaM y miit cepi [2].

B. KoBTyHens 3BepTae yBary Ha BiJlJaHHS IIepe-
Baru  iHImiaTUBI  3aKjagaM  OCBITH OO
HEOOXiTHOCTI akpenuTaIlii Ta BHOOPY YCTaHOBH ISt
il mpoBeJeHHS, BUXOASIYM 3 BUMOT Ta CTaHIAPTIB,
3aBYACHO TAKOK YCTaHOBOKO omnpuintoHeHnx. Cama
MpOoLeAypa aKpeIuTallii TpaauIliiiHO CKIIAAaeThC 3
MOJaHHs 3aKJaJoM 3BiTy IMPO CaMOOIiHIOBAaHHS,
Horo anamizy Ta BI3HTYy TIpPYyNH EKCIEPTiB JUis
MPOBOJATH  IHTEPB IOBaHHSA
YYaCHHMKIB OCBITHBOTO IIpOILECy, OLIHIOIOTh pe-

OL[IHIOBAHHS,  SIKi

3yJlbTaTH HAaBYaHHS, TOLIO Ta Y3arajbHIOIOTH pe-
3yNIbTaTH ayJUTy B MiJICYMKOBOMY 3BiTi, SIKUH, Y
CBOIO Yepry, € MiJICTABOO JIJIsl IPUHHSTTS PillICHHS
npo  akpeauraiiro. Y
HEJIOJNIKIB Y OCBITHROMY TIPOIIECI Ta pe3yibTaTax

BUITIAAKY BHUABJICHHSA
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HaBUaHHS MOJKJIMBE HaJaHHS aKpemuTarii Ha 00-
MexeHni TepMiH. [Ioka3oBUM € Te M0 EeKCIepTH,
3aydeHi 10 aKpeauTarlii, MpamrioTh, SK MPaBUIIo,
Ha BOJIOHTEPCHKHX 3aca/iaX, IM BiJIIKOIOBYIOTHCS
JIMIIIE BUTPATH Ha IIPOi3]l Ta IpOKUBaHHA [3].

[Migkpecmoroun Baromuii  jgoceig CIIA B
ACTeKTI aKpeauTaIlii OCBITHIX mporpam, HeoOXiTHO
BKa3aTH 1 HA HAABHICTh NEBHUX mpobiem. Tak,
A. IllleBnoB Ta H. Ilogonpuak 3a3HauaroTh, IO Ha
caiitax Ta (hopymax o akpeauranii B CIIIA oGro-
BOPIOIOTBCS 1 Taki HEJOMIKH Ta MpoOJeMH, sIK 3/10-
POKYaHHS BapTOCTI HABYaHHA Yepe3 BHUCOKY
BapTiCTh TPOBEJCHHS aKpeauTallii, BiJACYTHICTbH
YITKUX 1HAWKATOPIB aKpeAMTalii OAHOYACHO 3
HaJMIpHOIO 11 CTaHIapTU3aIli€r0, OIOPOKPATU3AIIEI0
Ta HaB’SA3JUBICTh AKPEIUTALIMHUX TMPOLEIYP TO-
o [4].

C. Kanamnikosa, C. KypbatoB Ta . IIpoxop
MiAKPECIIOIOTh  BUHITKOBO  BHUCOKHH  PIBEHb
OpUTaHCHKOI CHCTEMHU SKOCTI BHIIOI OCBITH, sKa
nepenycim 3ade3neuyerbes Oesnocepenubo 3BO Ta
PETYIIOETHCS Ha HAIlIOHATBHOMY PiBHI ATEHI€E0 i3
3abe3neuenHst sikocTi BUmoi ocBitn (The Quality
Assurance Agency for Higher Education, QAAA4),
sKa € HE3aJIeKHOI0 OpraHizalfi€ro, 10 Mae CTaTyc
onarogiitaoi. Jlo ckinany Pagn QAA BXOIsATh Tipe-
CTaBHUKW 3aKJaJliB BHIIOT OCBIiTH, YCTaHOB 3
(iHaHCYBaHHS OCBITH, KepiBHUITBA ATeHI],
CTYIEHTIB Ta CIOcTepiradiB. Biq3HayaeThcsl mMUpo-
KW CIIEKTP MisUTHOCTI ATeHIlii, TOJIOBHHUMH ac-
MEKTaMHU SKOI € MOHITOPUHT 1 KOHCYJIbTATHBHA
JISTBHICTD I00 JIOTPUMAaHHS ICHYFOUHX
CTaHIIAPTiB, a TAKOX OI[iIHKA SKOCTI OpPHTAaHCHKOI
BUINOI OCBITH.

30BHIIITHS OIliHKA SKOCTI BUIIOi OCBITH y 3aKlia-
nax Buioi oceith CnonyderHoro KopomiBcTBa
3IIIHCHIOETHCS [UIIXOM MIPOBEJICHHS
iHcTuTylidHOTO ayauty (Institutional audit), sixumit
pO3MOYMHAETECS 32 S2 TIKHI 10  TPUXOIY
KoMicii [5].

Ha 3aBuacHOCTi MiArOTOBKHM JIO aKpemuTarlii
OpUTAaHCHKUX 3aKJaJiB BUIIOI OCBITH HAaroJIOMye i
H ABmieHmoK, sika TiAKPECHIOE, 10 BiJl BUHECEHHS
Ha aKpeAWTYBaHHS TIPOCKTY IUIaHy IiJrOTOBKH
BUUTENIB 1 A0 MOYATKy ii 3IHCHEHHS MPOXOIUTH
moHaliMeHIe 18 MicAIiB, a TOMY 3aKJIad OCBITH,
10 MOJAJU MPOEKT, MOXKYTh PO3IIOYaTH POOOTY, 3a
YMOBH aKpeInTAllii, JIUIIe uepe3 mBTopa poky [6].

I. 3omorappoBa,  JOCHIMKYOUM  MIPOLEAYPH
akpenuTarii  ocBiTHIX mporpam y llIBerii,
M IKPECIIOE, IO KOOPIWHAIIIIO TAKOTO OIiHIOBAHHS
Ta  3a0e3lMedeHHs  WOro  TPO30pPOCTi  Ta
€KBIBAJICHTHOCTI IOKJIAJ€HO Ha HalllOHAJIbHE
arentctBo 3 Bumoi ocBitH (The Swedish National
Agency for Higher Education). OrninroBanHs
3IIHCHIOETHCS Ha PiBHI Pe3yNbTaTiB OCBITHIX HPO-
rpaM 1 HaBYaJbHHUX KYPCiB, SIKi OMUCYIOTHCS 4Yepes
JIECKPUITOPHU: 3HaHHA i PO3yMiHHS,
KOMIIETEHTHOCT] 1 HAaBHYKH, POPMYBaHHS CYIKEHb.
O1wiHIOBaHHS, K€ € MiacTaBoro Wil HaganHs 3BO
NpaBa Ha MPHUCYIKCHHS KBalliQikamiii Ta oTpuMaH-
HS IepKaBHOTO (DiHAHCYBaHHS, 3AIHCHIOETHCS TPY-
MO0 €KCIEPTIB, 10 SKUX BKIOYAIOTHCS (DaxiBii 3
JMUCIUIUTIHY, CTYICHTH Ta NpakTuku. Ilim dac
OLIIHIOBAaHHA 3IIHCHIOETHCA aHalll3 CaMOCTIHHUX
MPOEKTIB CTYJICHTIB, 3BiTy 3aKiagy BHUILOI OCBITH
PO CaMOOIIHKY, aHKETyBaHHS Ta 1HTEPB IO
BUITYCKHUKIB [7].

Psan  BITUM3HAHUX OOCHIIKEHb aHaII30BaHOL
npoOJeMaTHKH MPUCBIYCHI MUTAHHAM aKpeAnTalii
OCBITHIX MpOrpaMm y po3pi3i KOHKPETHUX ramysen
J. Cauko
0CcOONMBOCTI  OpraHizamii axkpeauTamii mporpam
icropuunoi  Bumoi  ocsitu [8], A. BarpakoBa
aHamizye cucteMy 3a0e3leueHHs aKpeauTariii
OCBITHIX TIPOrpaM TEXHIYHMX crerianbHocTedt [9],
I'. PomanoBa Tta JI. €pmioBa NpONOHYIOTh HUIAXH
3aMpOBaIKEHHS €BPOIEHCHKUX CTaHIapTiB
aKpeIuTaIlii OCBITHIX MpOTrpaM y MPaKTUKY BHIIOL
IeJaroriaqol ocgitu [10], O. Ilepenenuus,
L. Spewmii, P. Kocyba Ta B. I'opnienko
JOCITDKYIOTh aKpPEAWTAIlil0 B PO3pi3i MeAUdHOI
Buioi oceitu [11], O. Kipman — exoHomiuHOi [12]
TOLLIO.

3Ha4yHa KUIBKICTH JOCIiIKEHb NpoOIeMaTHKH
aKpeauTalii OCBITHIX MporpaM MpucBA4eHa ii Iopu-
JUYHOMY aHali3y, B SIKOMy TakKa aKpeaMuTaLis
PO3TIIAAEThCS SIK  agMIHICTpAaTHBHA IPOLERypa.
Tak, H.I'yOepcbka oOrpyHTyBaja akpexuTaiilo
OCBITHBOI POrpaMH 3aKJIaay BUIIOT OCBITH caMe 5K
aJMiHICTpaTUBHY HPOUEAYPY, BiAHICIIN iX MOpsA 3
JIIEH3YBaHHSAM, aTECTAI€I0 Ta PEUTUTYBAHHAM 10
nporeayp periaamenTamii mistteHOCTi  3BO [13].
Jocmigauis MPOTIOHYE po3risaaTu
aJIMiHICTpaTHBHY MIPOLIEAYPY aKpeauTarii
OCBITHBOI MPOTPaMHU SIK: «...BCTAHOBICHHU 3aKO-

yn  cnerjagsHocTed.  Tak, BUBYAE
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HOJIAaBCTBOM TOPSIOK  JIEPKABHOTO  OIIHIOBAHHS
OCBITHBOT TIPOTPaMHu (OCBITHBOI TISIIFHOCTI BHIIIOTO
HaBYAHOTO 3akjaxy 3a I[E€0 IpoOTrpamoro)
BiJIMTOBITHOCTI CTaHIApTy  BWIIOI  OCBITH,
CIPOMO>KHOCTI BUKOHATH BUMOTH CTaHJIAPTY Ta J10-
CATTH 3asBIICHUX Y TpoOrpami pe3ysIbTaTiB HaBUaH-
Hs, a TaKOX 3asABJICHUX Y MpOrpaMi pe3yJbTaTiB
HaByaHH:» [14].

B. FOpoBcbka BU3Hauyae TUCIO3UTHBHUI (CTH-
MYJIIOIOUMH) XapakTep akpeAuTalii OCBITHBOI Mpo-
rpaMd B CHCTEMi 3a0€3MEUCHHS SKOCTI OCBITH 3a
3aKOHOJABCTBOM YKpaiHu, OOIPYHTOBYIOUHM IIe
THM, IO TakKa Mpoueaypa € JOOPOBLIBHOK 1 Mpo-
BOJAMTHCSA 3a IHIIATHBOIO 3aKjaxy OCBITH Ta
3a0X0UYETHCS BIJIIOBITHUMU (hiHaHCOBHMMH,
penyTalifiHUMKU Ta OpraHi3allifHUMU BUTOIaMH. |
3BEpTaE€ yBary Ha HEOOXIJHICTh 3aBYAaCHOIO BCTa-
HOBJICHHSI Ta OIPWIIOJHCHHS HE3aJIC)KHUMHU yCTa-
HOBaMH OIlIHIOBaHHS SIKOCTI OCBITH CTaHIapTIiB
omiHOBaHHs [15]. AOCOJIIOTHO MOTOJKYIOUUCH 3
MO3UIIEI0 JOCITITHUIl, BBAKAEMO 3a HEOOXiTHE BCE
K TIJAKPECIUTH, 110 BCTAHOBJICHA 3aKOHOJAaBCTBOM
akpenuraii - €
OCKUIBKH Bijl Hel 3aJIeKUTh MOXKIJIMBICTh OTPHMaH-

JIOOpOBUTBHICT MIPUMapHOIO,
HSl BUITyCKHUKaMHU JJOKYMEHTIB Mpo OcBiTy. | siKIo
MoyaTkoBa pefakiis 3akoHy Ykpainu «llpo Bumry
ocBiTy» HazmaBana 3BO mpaBo Ha BUTOTOBJICHHS i
BHJa4y BIACHHUX JOKYMEHTIB IPO BUIY OCBITY 3a
HEaKpPEIUTOBAHUMH CIICIIATBHOCTSMH, TO y TIO-
nansiioMmy, BHeceHuMu y 2019 poui g0 3akoHy
MpaBKaMH, 3aKJIaJd 1 TaKUX MOXKIUBOCTEH Oymu
11030aBJIeH].

O. fpa, posrigmaroyM aKpeauTaIilo OCBITHIX
mporpaMm B SIKOCTI  IHCTPYMEHTy ITyOJi4HOTO
aJMIiHICTpYBaHHS 3a0e3MeYeHHs BHIOi OCBITH
T IKPECITIOE, IO TaKa aKpeAMTAIlis € TIOXiTHOK Bif
nineH3yBanHa. CIUTEHOKO JUIS BKa3aHUX TPOIETYP
€ €IMHAa METa, SKa MoJisArae y 3a0e3neueHH] SKOCTi
BUIOi OCBITH, a BiIMIHHUM 4Yac MPOBEICHHS:
JIEH3yBaHHS 3[IHCHIOETHCS Ha MOYATKy OCBITHBOI
JiSUIBHOCTI, TOXI SIK aKpenuTalis — 3a pe3yJbTara-
MU OCBITHBOI JisSUTBHOCTI. J{OCHiTHUIIS MiAKPECTIOE
(hopMasbHICTh MPOMHUCAHOI YWHHUM 3aKOHOJABCT-
BOM JIOOpOBINBHOCTI aKpeauTamnii OCBITHIX Mpo-

rpaM, OCKUIbKH 3aKiaJ, SKUH He MNpoHIoB
aKpeauTaIliio, BTpauae JIENITUMHICTH Ta
Mo30aBIsAETHCS  TpaBa  3MIIACHIOBATH  BHUITYCK

CTYIEHTIB 3 BHJAHHSAM AWIUIOMIB JEP>KaBHOTO
3paska [16].

BuennMu-anMiHicTpaTHBICTaMU BH3HAYCHI
OCHOBHI O3HAKH a/IMiHICTPaTHBHOI MPOLEAYPH, IO
SKUX BiJHECEHI yHOPMOBAHICTh, IyOJIYHICTH Ta
Cy0’€KTHICTb, €TAIHICTh 1 TIOCIIOBHICTh Jili, a Ta-
KOX TNPUHHSITTA BIaJHUX YINPABIIHCHKUX pillleHb
yepe3  peaisalil0  OBHOBOXEHb  IOCAZ0BUX
oci6 [17]. BapTto 3a3HauuTH, IO aKpeaUTAIlis
OCBITHBOI MPOrpaMU MOBHICTIO BiAMOBIa€ BUILE3a-
3HAYEHUM O3HaKaM, OJHAaK y pa3i BU3HAHHA ii
aJMIHICTPATHBHOIO TMPOIEAYPOI0, BUHHUKAE PsJ
mpo0JieM SK TEOPETUYHOIro, TaK 1 HOPMATHBHO-
MPaBOBOTO XapakTepy, sSKi MOTpeOyroTh OpUAHY-
HOTO JTOCTIDKEHHS 1 BUPIIICHHS.

B mepury depry e CTOCyeThCS 3aKOHOIaBUOTO
0J14, OCKUTbKM  3akoH  YKpaiHu «IIpo
aJIMiHICTpaTHBHY MpPOILEAYPY» BH3HAUAE TaKy Mpo-
HEeAYPY SK BUSHAYCHUN 3aKOHOM MOPSAIOK PO3TIISAY
Ta BHpIMICHHS aJMiHICTPATMBHOI CIpaBH, fKa
CTOCYETBbCS MYOJIYHO-TIPAaBOBUX BiJJHOCHH IIOJIO
3a0e3leyeHHs peaizaiii mpaBa, cBOOOAM YU 3a-
KOHHOTO iHTepecy ocoOu Ta/abo BHUKOHAHHA HEIO
BU3HAYCHHUX 3aKOHOM O0OB’s3KiB, 3aXUCTY I IpaBa,
CcBOOOAM YU 3aKOHHOTO IHTEpECy, PO3IJIsii SKOI
3MIMCHIOETBCS  aJMiHICTpaTUBHEM opranom [18].
PesynpTatom nporeaypH €
aMIHICTpPATHBHHUIA aKT, KU BHU3HAYAETHCS 3aKO-

TaKO1

HOM SIK TPHUHHATE aJAMIHICTPaTHBHUM OpPTaHOM
piteHHs a00 BUYMHEHA HAM IOPUINYHO 3HAYYIIA JIist
IHIUBIAyaNbHOTO  XapakTepy Ui  BUPIMIEHHS
KOHKPETHOI CIPaBH, 1[0 CIIPSIMOBYETHCS Ha HAOyT-
T, 3MiHY, IPUNMHEHHS YH peaizallito mpas Tta/abo
000B’sI3KIB (ocib). Y
aHAJTI30BaHOMY BUNAJKYy PE3yJIbTaTOM aKpeauTamil

OKpeMoi ocobu
€ HaJlaHHA 3aKJIa/Iy BUIIOI OCBITH BiJl IMEHI JIepiKa-
BU NpaBa BUAaBaTH BUITyCKHHKaM JOKYMEHTH MPO
ocity. IlpucyTHi y akpeauranii OCBITHBOI MpO-
rpaMd 1 JUCKpELiiiHi MOBHOBAXXEHHS, OCKIJIBbKH
Cy0’€eKT HalaHHs aKpeAUTaliiHUX MOCIYT OTPUMAB
npaBo oOMpaTH OIUH i3 MOXIMBUX BapiaHTiB
pIlICHHST BiJIOBIHO JI0 3aKOHY Ta METH, 3 SKOIO
Take MOBHOBaXeHHs HazaHo. IIpu 1ibomMy BapTo Ha-
BecTu HaykoBy mosuiiito Jl. JIyk’sHIs, sikuid cra-
BUTH IIiJ] CYMHIB JMCKPEIiWHICTh MPOBAKCHHS Y
BUTIAJIKY, KOJHM BapiaHTH pillleHb OOUPAIOTHCS
aJIMIHICTPATHBHUM OpPraHOM HE Ha BJIACHUH PO3-
CyJ, a JIMIIe 32 HAsSBHOCTI BHU3HAYEHUX 3aKOHOM
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MMJICTaB, i B TOW JK€ Yac IMMiIKPECIIO€ HasIBHICTh
HEOOMEKEHOI TUCKpEIlii, sKa MpUTaMaHHa ITOBHO-
BOXCHHSM KoJIeTiabHUX opraHiB (a HarionanpHe
areHTCTBO 13 3a0e3MeUeHHs SIKOCTI BHIOI OCBITH €
caMeé TaKhM KOJICTialbkHUM  OpraHoM), IIO
3YMOBIIOETBCSI  CIIOCOOOM  MPUHHSATTS  PillIEHHS
LUISIXOM TOJIOCYBaHHS YJICHIB KOJIETianbHOTO Opra-
Hy [19].

B Toii e yac BHUKOPUCTaHHS TUCKpELiHMX
MOBHOBa)KEHb TOTPiIOHO 3Ba)KaTH HA BUKOPUCTAHHS
iX BUKJIIOYHO B iHTEpecax CIpaBH Ta 3 JOTPHUMaH-
HSIM CTaHIAPTiB 3aKOHHOCTI 1 mpornopuidHocTi. Tyt
BapTo

MOCIATUCS HAa €BPOICHCHKUN  JIOCBI,

BimoOpakeHW#, 30Kkpema, y Pexomennmarisx
Komitery winictpiB Pagm €Bponum 3 mnuTaHb
3MIACHEHHS AMCKPEIiHHUX MOBHOBAXKEHbB, SKi BKa-
3yIOTh HaJaBaueBi aaMiHICTPaTUBHHUX MOCIYr Ha
HEOOXIZHICTh TEepecliAyBaTH JUIIE Ty METy, VIS
K01 OyJI0 HalaHO TTOBHOBA)KEHHS; JOTPUMYBATHCS
MPUHIIUIIB 00’ €KTUBHOCTI, HEYIEPEPKCHOCTI Ta
nepen

HECIPaBEUIMBOI  JIUCKPUMIHAIIIT,

piBHOCTI 3aKOHOM, YHHUKAIOUYH
3a0e3nevyyBaTh
HaJIC)KHUAN OanaHc MK OyIb-SIKHMH HETaTHBHUMH
HACIiAKAaMH, SKi MOXYTh BUHHMKHYTH BHACIiJIOK
pIIlICHHS CTOCOBHO IIpaB, CBO0OOa abo iHTepeciB
oci0 Ta MeToro, SKy Take pIlleHHsS Mepeciiaye;
NpUIMaTH PIMICHHS B PO3YMHHH CTPOK 3 ypaxy-
BaHHSAM CYTI MIUTaHHS, IO PO3IIISAAETHCS, a TAKOK
3aCTOCOBYBaTH Oy/b-sIKi 3arajbHi aJMiHICTPaTHBHI
NPAKTHKH MOCTIJJOBHUM YHHOM, TIPH IIbOMY Bpaxo-

BYHOUHU KOHerTHi 00CTaBUHH KOXKHOT'O BHUIIA/I-

Ky [20].
Bxe 3raganmii  3akoH |y  TPOBaKEHHI
aJAMIHICTPATHBHUX  TPOIENYp  BIIHOCHTH  JIO

aJMiHICTPAaTHBHAX OpTaHiB OpPTraHW BHKOHABYOL
BJaad, OpraHu BiIaau ABTOHOMHOI PecmyOmiku
Kpum, opranu micueBoro camoBpAIyBaHHs, iX mo-
caloBUX 0Oci0 a TakoX IHIIMX CyO €KTiB, SKi
BIJIMTOBITHO JI0 3aKOHY YITIOBHOBA)KEHI 3/1IHCHIOBATH
¢byHkuii myOmiyHOi aaMiHicTpamii, O BUMarae
BIJIIIOBITHAX OpraHi3aifHO-KOHIENTYIbHUX
migxomiB g0 craTycy  cyO’eKTiB  HaJaHHS
aJIMIHICTPaTUBHOI MOCIYTH aKpeIuTalii OCBITHBOI
nporpamu. [lpu 1mpoMy BapTo 3BaXUTH Ha
nociipkeHHs B. Tumomryka, sikuii 3BepTae yBary
Ha MOJKJIMBICTh BHUKOHAaHHS (QYHKIIHA IyOIigHOT
aaMiHicTparii

HETUTNOBUMK»  (HECTATYTHHMH)

cy0’ekTamu, SKUM Jep)KaBa Hajana BIiAMOBIIHI

noBHOBaKeHHA. lle Moxyre Oyt  opraHu
npodecitHOro camMoBpsiyBaHHs (y BUTBHUX IOPH-
MUYHAX Tpodecisx: agBoKaTypa, HOTapiaT TOIIO),
YH iHII1 Cy0’ €KTH, SIKUM JIepiKaBa JeJieryBaiia IeBHi
Gbyukii myomiuHol aaminicTparii [21].

TakoX HpH akpeAuTalii OCBITHBOI MPOrpamu
HEoOXiZlHE CyBOpe NOTPUMAaHHA NPHHLMUIIB MpPO-
Ba/DKEHHS aIMiHICTpaTUBHHX MpPOLEAYp, IO SKUX
3aKOHOZABelb BiIHOCHTH BEPXOBEHCTBO IIpaBa, Y
TOMYy  4YHCHi  3aKOHHOCTI  Ta  IOPUIUYHOI
BU3HAYEHOCTI; PIBHICTB nepen 3aKOHOM;
0OTPYHTOBAHICTB; 0C3CTOPOHHICTH
(HeymepeKeHICTh); JOOPOCOBICHICTB i
PO3CYIIUBICTS;
CBOEYACHICTh 1 PO3YMHHUH CTPOK; €(EKTHUBHICTH;

NPOMOPIIiHHICTE;  BiKPHUTICTH;
MPE3YMIIIis MPABOMIPHOCTI JIiii Ta BUMOT 0COOW;
o(imiiHICTh; TapaHTyBaHH: MpaBa 0cOOU Ha y4acTh
B aaMIHICTPaTUBHOMY IPOBA/KEHHI Ta TrapaHTy-
BaHHS ¢)SKTUBHHUX 3aCO0IB MTPABOBOI'0 3aXHCTY.

[Tinkpecmooun 3HAYECHHS TMPABO3aCTOCOBYOTO
edeKTy NPUHIHUIIB aJAMIHICTPATUBHOI MPOLETYPH,
O. ConoBiioBa BKa3zye Ha iX MOXIUBICTh €()EeKTHB-
HO 3a0e3MeunTH pealizalilo YM 3aXUCT MpaB Ta
iHTEepeciB 0COOM Ta CKEpyBaTH aJMiHICTPaTUBHHHA
OpraH Ha CyMJIiHHE BUKOHaHHS IOKJIAJCHUX IOB-
HOBa)KeHb. J{OCIITHHIIA TiKPECIIOE, IO 3a JIOTO-
MOTOI0 TIPUHIIMITIB aIMIHICTPATUBHUX MPOIETYP
3IIMCHIOETBCS JTOCSTHEHHS TPaBHIBHOTO 3aCTOCY-
BaHHS MaTepialbHUX HOPM IpaBa, 3a0e3NeuyeThes
yHidiKkallisg cCTaHIAPTIB pealizaiii Ta 3aXHCTy MpaB
i 3aKOHHUX iHTEepeciB YYaCHUKIB
aIMiHICTPAaTHBHOTO TPOBA/UKEHHS, HAJA€ThCS TITY-
Ma4yeHHS  OKPEeMHX  IHCTUTYTIB 1  TIpaBuiI
aJMIHICTPAaTHBHOI TMPOLEAYPH 1 BCTAHOBIIOIOTHCS
OpIEHTHpHW IS OI[IHKK 3aKOHHOCTI TPUHHATHAX
aJMiHICTpaTHBHHUX aKTiB, MPOIEAYPHHUX PIlllEeHb Ta
BUYMHIOBAHUX MPOIEAYPHUX it [22].

Takox MOTPiOHUM € yBa)kKHE 3BEPHEHHsI 10 IH-
TaHb peryJroBaHHs 3aKoHOM MOPSIIKY
aJMiHICTPATUBHOTO OCKap>KEHHA Ta BiAKIMKAHHS
a00 BU3HAHHS HEJIHCHUM aJMiHICTPATUBHOTO aKTa
Ha TpeAMET JAOCHKEHHS HOro MOKIMBOCTEH Y
ACTEKTI aKpeqUTaLil OCBITHROI MPOTpaMu, OCKIIBKH
TIOPSIIOK  AmeJSIIHHOTO OCKap)KeHHS HPUIHATOrO
HauioHaJibHUM areHTCTBOM 13 3a0€e3IeYeHHs IKOCTI
BHUIIOT OCBITH PIlIEHHS PO aKPEIUTAIIII0 OCBITHBOI
MPOrpaMu Mae MEeBHI PO30DKHOCTI 1 CYNepeYHOCTI
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13 3akonom Ykpaiam «I[Ipo amMiHicTpaTUBHY TpO-
uenypy» [23].

BucHOBKH. YUHOM,  aKpEOUTAIisd
MporpaMu  3aKiaAy BHUIINOi OCBITH
BiJliTpae 3HaYHy pOJIb y CHCTeMi 3aco0iB 3abesrre-
YCHHSI SKOCTI HaJaHHs OCBITHIX MOCIYT Ta SIKOCTI
OCBITH B IIJIOMy, III0 BHMara€ pETEIBHOTO
BiNpAalfOBaHHs TMOPSAKY 1ii TMPOBEACHHS Ta
BUKIIMKA€ 3HAYHUM 1HTEPEC JOCIITHUKIB Pi3HUX ra-
JIy3e# HayK JI0 BKa3aHOI MPOOJIEMATHKH.

AHami3 Ta y3arajbHEHHS KOMIIAPaTHUBICTCHKUX
JOCTIPKEHh HOPMATHUBHO-TIPABOBOTO PETYIFOBAHHS

Taknm
OCBITHBOT

MPOLICAYPH aKPEIUTALlii y BHUIIIH OCBITI B IHIIMX
KpaiHax Ja€ MiJcTaBu Ui TBEPIKCHHS MO0 IO-
TY>KHOTO JOCBily HAampalbOBaHOTO y IIbOMY Ha-
NpSAMKY Hal[iOHAIGHUMH TPAaBOBUMH CHCTEMaMH.
[Ipu €IHOCTI i ATBEPIKESHHS BHCOKOI
aKTYaJIBHOCTI aKpeIWTAlllHHUX MpoUeayp Ta 3a-
ralpHUX MIAXOMIB 10 IX peamizalii y pi3HUX
KpaiHaX MawTh Micle 1 TeBHI BigMmiHHOCTI. Tak
aKpequTaIisis MOXKE€ MPOBOAMUTHUCS SK JIO0 MOYATKY
Ha/JIaHHS OCBITHIX MMOCIYT, TaK 1 Micis 3armoyarky-
BaHHS OCBITHLOI JiSJLHOCTI, OLIHI MMiIISAraloTh SK
CIPOMOXKHICTh 3aKJaJly OCBITH 3a0€3MEUUTH Ha-
JIaHHS SIKICHUX OCBITHIX IMOCIYT 3a MEBHOIO MpO-
rpaMoOr0, TaK 1 SKICTh OCBITH SK pe3yiabTaT
HABYAIBHOT MisTBHOCTI. Tako) BapTO 3a3HAYUTH,
0 PO3BUHEHICTh CHCTEMH aKpemuTallii OCBITHIX
MporpaM TiCHO TOB’si3aHa 3 PO3Taly>KEHICTIO CHC-
TeMH Cy0’€KTiB MPOBEICHHS aKpEAUTALIii.

Barome micrie y cucremi BKa3aHUX JOCITIJKEHb
BIJIITPalOTh HAYKOBI pO3BIIKM BYCHHUX-FOPHCTIB,
SIKMMH, 30KpeMa, 00IPYyHTOBAHO cTaryc
aKpenuTallil sK aJMiHICTPaTUBHOI MPOIENypH, KA
Ma€ JUCTIO3UTHUBHUN (CTUMYIIOIOUUI) XapakTtep i
BUKOPUCTOBYETbCS Yy  SKOCTI  1HCTPYMEHTY
nyOJIYHOTO anMiHiCTpyBaHHA 3a0e3MeueHHs BUILO]
ocBiTH. B Toif jxe yac yHOpMyBaHHSI BHLIE3TaAaHO-
ro crarycy HoTpedye I0IaTKOBOTO HAYKOBOTO Ta
3aKOHOTBOPYOT0 3a0€3IeYeHHs.

Jimepamypa

1. BepOnsk LA. AxpeauTanis sk nusix 3ades-
MEYeHHS SIKOCTI BWIOi OCBiTH (Ha OCHOBI
negaroriydoro gocsinxy CIHIA). Juoackan. 2016.
Ne 16. C. 307-311. URL: http://dspace.pnpu.edu.
ua/handle/123456789/12704  (mata
27.11.2024).

3BEPHEHHS:

2. BopoGitoBa O. J[lepxaBHe YIpaBIiHHSA BH-
moto ocBiToro y CIIA Kpi3s mpu3My akpeauTartii.
Hayxosuti sicnux: [epocasue ynpaeninnsa. 2022.
Ne 1(11). C. 28-41. DOI: https://doi.org/10.33269/
2618-0065-2022-1(11)-28-41 (mata 3BEepHEHHS:
27.11.2024).

3. Korynens B. Cuctema 3a0e3nedeHHs SKOCTI
Bumoi oceita y CLUA. Pozgumox cucmemu 3a6es-
neuenus Akocmi euwoi oceimu 6 Ykpaiui:
iH(popMaLiiHO-aHAMITUYHUI OrJIsAn / 3a 3ar. peq.
C. KanamnikoBoi Ta B. JIyrosoro. Kuis: JAI1 «HBL]
«[Ipiopuretn», 2015. C. 31-33. URL:
https://heqges.kubg.edu.ua/wp-content/uploads
/2017/10/Rozvytok_Systemy_Zabezpechennya_

Yakosti_HERE-1.pdf (mara 3BEPHEHHS:
27.11.2024).
4. llleBuoB A.T'., [Togonpuak H.IO.

Axpenuranis BH3 ta misnbHICTh akpeauTariitHux
opranizaniii y Cnomyuenux Illtatax Amepukwu.
JIbBIB: JIbBiBCBKA MOJITEXHIKA, 2015.
URL.: https://ena.
Ipnu.ua:8443/server/api/core/bitstreams/6079df3e-
1b63-4e6f-853f-dbdd97flab f4/content (mara 3Bep-
Henns: 29.11.2024).

5. Kanamnikosa C., Kypb6artos C., TIpoxop I.
MexaHi3MH BIOCKOHAJEHHS SIKOCTI BHUIIOI OCBITH:
nmocein  Cromydenoro KopomiBerBa.  Pozgumok
cucmemu 3abe3nedenHs AKOCMI 6UWOi oceimu 8
VYxpaini: indopmaniiiHo-aHamiTHYHUN ormin / 3a
3ar. pen. C. Kanamnikosoi ta B. Jlyrosoro. Kuis:
Al «HBL  «IIpioputetn», 2015. C.19-23.
URL.: https://heges.kubg.edu.ua/wp-
content/uploads/2017/10/Rozvytok_Systemy
Zabezpechennya_Yakosti_HERE-1.pdf (xara 3Bep-
HeHHs: 27.11.2024).

6. Asmenrok H.  flk  3abe3meunTn
MiJTOTOBKY BYHTENIB: CEKPETH
aKpeauTauii OpUTaHCHKUX
Ilpoghecitina i nenepepsna ocgima. IlonbcbKo-
YKpaiHChKUH HaykoBHd miopiyHuk. 2019. Ne 4.
C. 361-373. URL: https://lib.iitta.gov.ua/id/
eprint/729426/1/%D0%A9%D0%BE%D1%80%D
1%96%D1%87%D0%BD%D0%B8%D0%BA%20
%D0%BF%D0%BE%D0%BB.-%D1%83% D0%
BA%D1%80. 5 2020.pdf#page=363 (mara 3Bep-
Henns: 27.11.2024).

7. 3onotaproBa I. OrniHIOBaHHS SKOCTI OCBITHIX

SAKICHY
IHCTUTYIIIHOT
YHIBEpPCHUTETIB.

nporpam: nocein LlBeuii. Pozsumox cucmemu 3a-

246 FOpuouunuii sicnux 4 (73) 2024



Jlerennkuii M. L.

besneuenns sakocmi Guwjoi oceimu 6 Yxpaiui:
iHopMmarliiiHo-aHaTITHIHNA OTJISAx / 3a 3ar. pem.
C. Kanamnikosoi ta B. JIyrooro. Kuis: J{IT «HBI]
«IIpioputeTn», 2015. C. 24-26. URL.:
https://heqges.kubg.edu.ua/wp-content/uploads/
2017/10/Rozvytok_Systemy_Zabezpechennya_Yak
osti_HERE-1.pdf (nata 3BepHenns: 27.11.2024).

8. Cauko /I.B. IlyOniune ynpaBiiHHS CHCTEMOIO
3a0e3MeUeHHs] SIKOCTI iCTOpPMYHOi BHIIOI OCBITH
VYkpainu. Taepiticoxuii nayxoeutl gicHuk. Cepis:
Ilyoniune ynpaeninus ma aominicmpysauns. 2023.
Ne 3. C. 42-48. DOI: https://doi.org/10.32782/tnv-
pub.2023.3.6.

9. batpakoBa A. AHaJli3 CUCTEMH BHYTPIIIHHOTO
3a0e3MeUeHHsT SKOCTI BHUINOI OCBITH. XapKiBCHKHIMA
aBTOMOOUILHO-IOPOKHiH
yuiBepcurer. 2021.  URL: https://api.dspace.
khadi.kharkov.ua/server/api/core/bitstreams/2cff5h
7d-0ede-4b07-8aa0-fc54b93aea9c/content (mata
3BepHeHHs: 29.11.2024).

10. Pomanosa I'.M., €pmiosa JI.M. Akpeauraitis
OCBITHBOI MIPOTpPaMu: €BPOIEHCHKUNA MiAXia. Bicuuk
Hayionanenoi  axademii  nedazociynux  Hayk
Ykpainu. 2019.  Ne 1(1). C.1-3. DOl:
https://doi.org/10.37472/2707-305X-2019-1-1-5-1.

11. Ilepenenuus O.0.,  fApewmiit LM., Kocy-
6aP.b., Topmienko B.B.  [loctynHicth  Ta
BHCBITJICHHSI PE3YJIbTATIB JiSUIBHOCTI aKaIeMiqYHOTO
nepcoHanry kadenpu I BU3HAHHS Pe3yJbTaTiB
HaBYaHHA TP aKpeAWTAIlli OCBITHBOI MPOTPAMH.
World science: problems, prospects and innova-
tions. Proceedings of the 10th International scien-
tific and practical conference. Perfect Publishing.
Toronto, Canada. 2021. Pp.446-453. URL.:
https://sci-conf.com.ua/x-mezhdunarodnaya-
nauchno-prakticheskaya-konferentsiya-world-
science-problems-prospects-and-innovations-16-
18-iyunya-2021-goda-toronto-kanada-arhiv/  (1ara
3BepHeHHs: 29.11.2024).

12. Kipnan O.IL SxicTb npodeciiHoi
MiATOTOBKM MaWOYTHIX E€KOHOMICTiB y KOHTEKCTi

HaLlOHAJIbHUI

aKpeouTamii  OCBITHIX mporpaM 1  PO3BUTKY
BHYTPIIIHBOI ~ CHUCTeMH  3a0e3NeueHHs  SIKOCTi
OCBITHBOT JUSIIBHOCTI. Hayxosuii yaconuc

HAYIOHAIbHO20 Nedazo2iuHo20 YHisepcumemy iMeHi
M.I1 Jlpacomanosa. Cepis 5. Ilemaroriuni Haykwu:
peaunii Ta nepcniekrusu. 2019. Bum. 70. C. 122-127.
URL:  https://www.chasopys.  ps.npu.kiev.ua/

archive/70-2019/70-2019.pdf  (mara
29.11.2024).

13. T'ybepceka HJI. Buam anMiHiCTpaTHBHUX
mporeayp y cdepi BuImoi ocBita. Haykosutl gicHux

3BEpPHCHHS:

Axademii  myHiyunanvrnoeo ynpasiinus: Cepis
«IIpasoy. 2015. Bum. 2. C. 36-40.
14. T'y6epcrka HJI.  Akpenutamis — OCBITHBOT

MpOrpaMu SK BUJ aaMIHICTPATHUBHOI MPOLCIYPH Y
ctepi Bumoi ocBitn Ykpainu. Haykosuii eicHux
Axademii  myHniyunarvrnoeo ynpaeninusa:  Cepis
«IIpasoy. 2015. Bum. 1. Y. 1. C. 90-96.

15. FOpoBceka B.B.  JlucnozutrBHa CKiIagoBa
YacTUHA CUCTEMHM 3a0e3MEUCHHs SKOCTI OCBITH 3a
3aKOHOJIAaBCTBOM YKpainu. Haykosuii sicHux Xep-
COHCBK020  OepocasHozo  yHisepcumemy. Cepis
HOpuanuni vayku. 2018. Burm. 1. T. 2. C. 39-42.

16. sIpa O.C. Akpeaurallis OCBITHIX NPaBOBHX

nporpam SIK THCTpYMEHT myOJIiYHOTO
aJMIHICTpYBaHHs 3a0€3IMCUCHHS BHUIIOI IOPHIUTHOT
OCBITH B VYkpaiHi. Haykosuti BICHUK

Misichapoonozo  eymanimapuoco  yHieepcumemy.
Cep.: IOpucnpynenis. 2020 Ne 48. T. 2. C. 35-38.
DOI: https://doi.org/10.32841/2307-1745.2020.48-
2.7 (nara 3BepHeHHs: 29.11.2024).

17. Jlerenvkuit M.I. HaykoBi Ta mpakTu4Hi ac-
NEKTH 3aIpOBaPKEHHS] HOPMAaTHUBHO-IIPABOBOIO pe-
T'YJIIOBaHHS IpoLeayp.
Miscnapoonuii maykosuti scypuan «lumepunayxay.
Cepist: «¥Opunnuni Hayku». 2023. Ne 1(59). C. 27-
34. DOI: https://doi.org/10.25313/2520-2308-2023-
1-8529.

18. Ilpo aaMiHicTpaTHBHY NpoUENYpY: 3aKOH
VYxpainu Big 17 mrot. 2022 p. Ne 2073-1X. Penaxis
Bim 01.01.2024. URL: https://zakon.rada.gov.
ua/laws/show/2073-20#Text  (mara  3BepHCHHS:
27.11.2024).

19. Jlyk’smens .M.  Iuckpeuiiini
JKEHHS B KOHTEKCTI TPaBOBOTO PeryJIOBaHHS
aJIMiHICTPaTUBHOI MIPOLEAYPH. Ipobremu
saxonnocmi. 2023. Bum. 163. C.111-127. DOI:
https://doi.org/10.21564/2414-990X.163.292134
(maTa 3BepHeHHS: 29.11.2024).

20. Pexomenpaaris Ne R (80) 2 Kowmirery
Minictpie Pagm €Bponu cTOCOBHO 3AiMCHEHHS
aJIMiHICTPATHBHUMH OpPTaHAMHU JUCKPELiHHUX TTOB-
HoBaxkeHb  (IIpuitnara Kowmitetom MiHicTpiB
11 Gepe3. 1980p. ma 316-my  3acimaHHi
3actynHUKiB MiHicTpiB) (Heo]imiliHMA mepekan).

aJMIHICTPaTUBHUX

IIOBHOBA-

IOpuouunui éicnux 4 (73) 2024 247



ITPABOBA OCBITA

URL.: https://hcj.gov.ua/sites/default/files/field/
rada_yevropy rekomendaciya r 80 2 3.pdf (mara
3BepHEHHS: 29.11.2024).

21. Tumomyk B. Teopernuni Ta mNpakTUYHI
BHKJIMKH CTAHOBJICHHS 3aTaJIbHOI aqMiHICTpaTUBHOL
npoueaypu B Ykpaiui. [llpaso Vkpainu. 2021.
Ne 10. C. 28-43. DOI: 10.33498/louu-2021-10-028.

22. ConosiioBa O.M. Jleski MipKyBaHHsS PO
MPUHIIMIY aIMiHICTPaTUBHOI Tiponienypu. [lpoone-
mu 3axonnocmi. 2023, Bum. 163. C. 248-266. URL:
https://pdfs.semanticscholar.org/6911/1cOaead9ec2
816a0fa5ac230beae4c0e39cS.pdf (naTa 3BepHEHHS:
29.11.2024).

23. Ipo [lonoxxenns  mpo
Anensiiiny manaty HamioHambHOro areHTCTBa i3
Hakas
MinicrepcTBa OCBiTH 1 HAyKH YKpainu Big 21 rpya.
2023 p. Ne 1551. 3apeectpoBano B MiHicTepcTBi
foctumii Ykpainu 05 mroT. 2024 p. 3a Ne 179/41524.
URL: https://zakon.rada.gov.ua/ laws/show/z0179-
24#n13 (narta 3BepHeHHs: 27.11.2024).

3aTBEPKECHHS

3a0e3neueHHs SKOCTI BHUIOI  OCBITH:

References

1. Verbniak ILA.  Akredytatsiia yak shliakh
zabezpechennia yakosti vyshchoi osvity (na oshovi
pedahohichnoho dosvidu SShA). Dydaskal. 2016.

Ne16. S.307-311. URL: http://dspace.pnpu.
edu.ua/handle/123456789/12704 (data zvernennia:
27.11.2024).

2. Vorobiova O. Derzhavne upravlinnia
vyshchoiu  osvitoiu u SShA kriz pryzmu
akredytatsii.  Naukovyi  visnyk:  Derzhavne
upravlinnia. 2022. Ne 1(11). S.28-41. DOI:

https://doi.org/10.33269/2618-0065-2022-1(11)-28-
41 (data zvernennia: 27.11.2024).

3. Kovtunets V.  Systema  zabezpechennia
yakosti vyshchoi osvity u SShA. Rozvytok systemy
zabezpechennia yakosti vyshchoi osvity v Ukraini:
informatsiino-analitychnyi ohliad / za zah. red.
S. Kalashnikovoi ta V. Luhovoho. Kyiv: DP
«NVTs «Priorytety», 2015. S.31-33. URL:
https://heges.kubg.edu.ua/wp-content/uploads/
2017/10/Rozvytok_Systemy_Zabezpechennya_Yak
osti_HERE-1.pdf (data zvernennia: 27.11.2024).

4. Shevtsov A.-H., Podolchak N.Yu.
Akredytatsiia VNZ ta diialnist akredytatsiinykh
orhanizatsii u Spoluchenykh Shtatakh Ameryky.
Lviv: Lvivska politekhnika, 2015. URL:

https://ena.lpnu.ua:
8443/server/api/core/bitstreams/6079df3e-1b63-
4e6f-853f-dbdd97flabf4/content (data zvernennia:
29.11.2024).

5. Kalashnikova S., Kurbatov S., Prokhor I.
Mekhanizmy vdoskonalennia yakosti vyshchoi
osvity: dosvid Spoluchenoho Korolivstva. Rozvytok
systemy zabezpechennia yakosti vyshchoi osvity v
Ukraini: informatsiino-analitychnyi ohliad / za zah.
red. S. Kalashnikovoi ta V. Luhovoho. Kyiv: DP
«NVTs «Priorytety», 2015. S.19-23. URL:
https://heqges.kubg.edu.ua/wp-content/uploads/
2017/10/Rozvytok_Systemy_Zabezpechennya_Yak
osti_HERE-1.pdf (data zvernennia: 27.11.2024).

6. Avsheniuk N. Yak zabezpechyty yakisnu
pidhotovku  vchyteliv:  sekrety  instytutsiinoi
akredytatsii brytanskykh universytetiv. Profesiina i
neperervna osvita. Polsko-ukrainskyi naukovyi
shchorichnyk. 2019. Ne4. S.361-373. URL:
https://lib.iitta.gov.ua/id/eprint/729426/1/%D0%A9
%D0%BE%D1%80%D1%96%D1%87%D0%BD
%D0%B8%D0%BA%20%D0%BF%D0%BE%D0
%BB.-%D1%83%D0%BA%D1%
80._5 2020.pdf#page=363  (data
27.11.2024).

7. Zolotarova I. Otsiniuvannia yakosti osvitnikh
pronram: dosvid Shvetsii. Rozvytok systemy
zabezpechennia yakosti vyshchoi osvity v Ukraini:
informatsiino-analitychnyi ohliad / za zah. red.
S. Kalashnikovoi ta V. Luhovoho. Kyiv: DP
«NVTs «Priorytety», 2015. S.24-26. URL:
https://heqges.kubg.edu.ua/wp-content/uploads/
2017/10/Rozvytok _Systemy Zabezpechennya_Yak
osti_ HERE-1.pdf (data zvernennia: 27.11.2024).

8. Sachko D.V. Publichne upravlinnia systemoiu
zabezpechennia yakosti istorychnoi vyshchoi osvity
Ukrainy. Tavriiskyi naukovyi visnyk. Seriia:
Publichne upravlinnia ta administruvannia. 2023.
Ne 3. S.42-48. DOI: https://doi.org/10.32782/tnv-
pub.2023.3.6.

9. Batrakova A. Analiz systemy vnutrishnoho
zabezpechennia  yakosti  vyshchoi osvity.
Kharkivskyi natsionalnyi avtomobilno-dorozhnii
universytet. 2021. URL: https://api.dspace.khadi.
kharkov.ua/server/api/core/bitstreams/2cff5b7d-
Oe4e-4b07-8aa0-fc54b93aeadc/content (data
zvernennia: 29.11.2024).

zvernennia:

248 FOpuouunuii sicnux 4 (73) 2024



Jlerennkuii M. L.

10. Romanova H.M., Yershova L.M.
Akredytatsiia osvitnoi prohramy: yevropeiskyi
pidkhid. Visnyk NAPN Ukrainy. 2019. Ne 1(1). S. 1-
3. DOI: https://doi.org/10.37472/2707-305X-2019-
1-1-5-1.

11. Perepelytsia O.0., Yaremii .M.,
Kosuba R.B., Hordiienko V.V. Dostupnist ta
vysvitlennia rezultativ diialnosti akademichnoho
personalu kafedry dlia vyznannia rezultativ
navchannia pry akredytatsii osvitnoi prohramy.
World science: problems, prospects and innova-
tions. Proceedings of the 10th International scien-
tific and practical conference. Perfect Publishing.
Toronto, Canada. 2021. Pp.446-453. URL:
https://sci-conf.com.ua/x-mezhdunarodnaya-
nauchno-prakticheskaya-konferentsiya-world-
science-problems-prospects-and-innovations-16-
18-iyunya-2021-goda-toronto-kanada-arhiv/  (data
zvernennia: 29.11.2024).

12. Kirdan O.P. Yakist profesiinoi pidhotovky
maibutnikh ekonomistiv u konteksti akredytatsii
osvitnikh prohram i rozvytku vnutrishnoi systemy
zabezpechennia  yakosti  osvitnoi  diialnosti.
Naukovyi chasopys natsionalnoho pedahohichnoho
universytetu imeni M.P. Drahomanova. Seriia 5.
Pedahohichni nauky: realii ta perspektyvy. Vyp. 70.
2019. S.122-127. URL: https://www.chasopys.
ps.npu.kiev.ua/archive/70-2019/70-2019.pdf (data
zvernennia: 29.11.2024).

13. Huberska N.L. Vydy administratyvnykh
protsedur u sferi vyshchoi osvity. Naukovyi visnyk

Akademii munitsypalnoho upravlinnia: Seriia
«Pravoy. Vyp. 2. 2015. S. 36-40.
14. Huberska N.L.  Akredytatsila  osvitnoi

prohramy yak vyd administratyvnoi protsedury u
sferi vyshchoi osvity Ukrainy. Naukovyi visnyk

Akademii  munitsypalnoho upravlinnia: Seriia
«Pravoy. 2015. Vyp. 1. Ch. 1. S. 90-96.
15. Yurovska V..  Dyspozytyvna skladova

chastyna systemy zabezpechennia yakosti osvity za
zakonodavstvom  Ukrainy.  Naukovyi  visnyi
Khersonskoho derzhavnoho universytetu. Seriia
Yurydychni nauky. Vyp. 1. T. 2. 2018. S. 39-42.

16. Yara O.S. Akredytatsiia osvitnikh
pravovykh prohram yak instrument publichnoho
administruvannia zabezpechennia vyshchoi
yurydychnoi osvity v Ukraini. Naukovyi visnyk

Mizhnarodnoho humanitarnoho universytetu. Ser.:
Yurysprudentsiia. 2020. Ne 48. T. 2. S. 35-38. DOI:
https://doi.org/10.32841/2307-1745.2020.48-2.7

7. Lehenkyi M.1. Naukovi ta praktychni aspekty
zaprovadzhennia normatyvno-pravovoho
rehuliuvannia administratyvnykh protsedur.
Mizhnarodnyi naukovyi zhurnal «Internaukay.
Seriia: «Yurydychni nauky». 2023. Ne 1(59). S. 27-
34. DOI: https://doi.org/10.25313/2520-2308-2023-
1-8529.

18. Pro administratyvnu protseduru: Zakon
Ukrainy vid 17.02.2022 Ne 2073-1X. Redaktsiia vid
01.01.2024. URL: https://zakon.rada.gov.ua/laws/
show/2073-20#Text (data zvernennia: 27.11.2024).

19. Lukianets D.M. Dyskretsiini
povnovazhennia % konteksti pravovoho
rehuliuvannia administratyvnoi protsedury.

Problemy zakonnosti. 2023. Vyp. 163. S. 111-127.
DOl: https://doi.org/10.21564/2414-
990X.163.292134 (data zvernennia: 29.11.2024).

20. Rekomendatsiia Ne R (80) 2  Komitetu
Ministriv. Rady Yevropy stosovno zdiisnennia
administratyvnymy  orhanamy  dyskretsiinykh
povnovazhen (Pryiniata Komitetom Ministriv 11
bereznia 1980 roku na 316-mu zasidanni
Zastupnykiv  Ministriv) (neofitsiinyi pereklad).
URL: https://hcj.gov.ua/ sites/default/files/field/
rada_ yevropy_rekomendaciya r 80 2 3.pdf (data
zvernennia: 29.11.2024).

21. Tymoshchuk V. Teoretychni ta praktychni
vyklyky stanovlennia zahalnoi administratyvnoi
protsedury v Ukraini. Pravo Ukrainy. 2021. Ne 10.
S. 28-43. DOI: 10.33498/louu-2021-10-028.

22. Soloviova O.M. Deiaki mirkuvannia pro
pryntsypy administratyvnoi protsedury. Problemy
zakonnosti. 2023. Vyp. 163. S.248-266. URL:
https://pdfs.semanticscholar.org/6911/1cOaead49ec2
816a0fa5ac230beae4c0e39c5.pdf (data zvernennia:
29.11.2024).

23.Pro  zatverdzhennia  Polozhennia  pro
Apeliatsiinu palatu Natsionalnoho ahentstva iz
zabezpechennia yakosti vyshchoi osvity: Nakaz
Ministerstva osvity i nauky Ukrainy vid 21.12.2023
Ne 1551. Zareiestrovano v Ministerstvi yustytsii
Ukrainy 05.02.2024 za Ne 179/41524. URL:
https://zakon.rada.gov.ua/laws/show/z0179-24#n13
(data zvernennia: 27.11.2024).

IOpuouunui éicnux 4 (73) 2024 249



ITPABOBA OCBITA

Mykola Legenkyi

ACCREDITATION OF THE EDUCATIONAL PROGRAM OF A HIGHER
EDUCATION INSTITUTION AS AN ADMINISTRATIVE PROCEDURE

State Non-Profit Enterprise «State University «Kyiv Aviation Institute»
Lyubomyr Huzar Avenue, 1, 03058, Kyiv, Ukraine
E-mail: legenkyj@ukr.net

Purpose: to analyze the scientific-theoretical, methodological-organizational and regulatory support for
the accreditation of an educational program of a higher education institution as an administrative
procedure. Research methods: comparative, analytical-synthetic, comparativist, generalization and
systematization. Results: the relevance of the accreditation of an educational program of a higher education
institution as a significant factor in ensuring the quality of educational services and the quality of education
in general is substantiated, an analysis and generalization of international experience in ensuring quality
through the use of accreditation procedures is carried out, accreditation is studied in the status of an
administrative procedure, which requires additional scientific and legislative support. Discussion: it was
found that studies of the regulatory and legal regulation of the accreditation procedure in higher education
in other countries indicate a strong experience gained in this direction, which is characterized by unity in
confirming the high relevance of accreditation procedures and general approaches to their implementation,
which are characterized by the ramifications of the system of entities providing accreditation services and
certain differences in its time dimension and purpose. It was determined that the main features of the
administrative procedure, which include normalization, publicity and subjectivity, phasing and sequence of
actions, as well as the adoption of authoritative management decisions through the exercise of the powers of
officials, can be fully attributed to the accreditation of educational programs. It was proven that the studies
of administrative scientists substantiate the status of accreditation of educational programs as an
administrative procedure that has a dispositive nature and is used as a tool of public administration of
higher education provision. At the same time, the normalization of the above-mentioned status requires
additional scientific and legislative support and careful development of the procedure for its implementation.

Key words: accreditation of an educational program; administrative procedure; quality of higher
education.
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PELIEH3ISI HA HABUAJIBHUH ITOCIBHUK 10.J1. OPUHEIb
«KOHCTUTYUINHE ITPABO YKPATHW»

HamionansHuii TeXHIYHUIA YHIBEpCUTET YKpaiHU
«KwuiBcbkuii momiTexHi4HUH iHCTUTYT iMeHi [ropst CikopcbKoro»
Bbepecreiicekuii mpocnekr, 37, 03056, Kuis, Ykpaina
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Inrerpanist Ykpainu y cBiTOBHI MPOCTip MOTpeOye BHUKIAACHHS 3acaHUYMX MapKepiB i1 Jep:KaBHOCTI
cBiToBumu. [lpu 1OMYy TOTPiOHO BpaxoBYBaTH IUHAMIYHICTH 3MIH MIAXOMIB 1 MOTJBImiB y cdepi
MoiepHi3zailii OCHOBHOTO 3aKOHY, 1110 TPUBA€ HUHI B YKpaiHi. ¥ IbOMY CEHCI CJIiJ] BU3HATH, 110 OHOBJICHHS
HABYAJIBHOTO MaTepialy HUITXOM BUAAHHS MiIPYYHUKIB HE BCTUTAE 3a TUIMHOM Yacy BHACIIAOK TPUBAJIOCTI
ix BumaHHs. ToMy CIyIIHO TpPUBITATH PO3pPOOKY 3 LBOTO MPUBOJLY HaBYAIBHUX MOCiOHHKIB. OTXKe,
migroroBka asropom IO.JIL FOpuHenp HaBuanbHOro mnociOHuka «KoHcTuTylifine mnpaBo Yikpainm»l €
JIOLIJTFHOIO Ta aKTYaJbHOIO.

VY mociOHuKy, 3 TO3HUIH Cy4aCHOTO KOHCTHTYIIOHANI3My Ta CY4acHOT'O PO3YMiHHS TpaB IJOAMHH, iX
rapaHTii Ta 3aXHCTy, CUCTEMHO BUKJaJeHHH MaTepian kKypcy «KoHcrurymiiiHe mpaBo YKpaiHU». 3MicT
MOCiOHMKA IIIKOM BifoOpa)kae 3MICT BiJNIOBIHOT HABYAIBLHOI NPOTpaMH Ta CTPYKTYPHO BIAIOBiIAE camiit
Koncrutynii VYkpaiHu. ABTOp mpH [IbOMY HaMmaraBcs TBOPYO MiJiHTH 1O BHKIAJEHHS HaBYAIBLHOTO
MaTepially, KOHIIEHTPOBaHO BMINIYIOUM HAa CTOpPIHKaX BUJAHHS HAWIIPUHIUIIOBIIII MOMEHTH Ta ACTEKTH.
Bognowac BaxMBO BiA3HAYNTH, 10 JaHUW TTOCIOHUK BpaXxoBYe ocTaHHI 3MiHU 10 KoHcTuTymii Ykpainu.

[lepeBaroro gaHOTO TOCIOHMKA € TE, IO aBTOP HA/a€ YiTKi BU3HAYCHHS HAYKOBUX TEPMIiHIB, SIKi 3aCTOCO-
BYIOTbCS B po0O0Ti. JIJIs1 Kpaioro po3yMiHHSI MaTepiaiy, IO BUKJIAAAETHCS, Ta TPAMOTHOTO MPAKTUYHOTO BH-
KOPHCTaHHS LIHMX MTOHATh aBTOPOM CKJIQZCHUH CIIOBHHUK IOPUANYHUX TEPMIiHIB.

3mict HaBeneHoi 6ibmiorpadii cBiqUUTH PO Te, IO aBTOP IPYHTYBAaB BUKJIAICHUN MaTepiai Ha Mpalsax
YYEeHUX pI3HHX KpaiH i pi3HWX 4YaciB, 1m0, 0€3yMOBHO, € CBITYEHHSM AOTPUMAHHS BUYCHHM MPHHIIUAITY
IUTIOpaJTi3My B HAYKOBHX JTOCIIJKEHHSX.

B uinomy naBuyanpHuii mocionuk }O.JI Opunenrs «KoncTutyniliHe mnpaBo YKpaiHM» 3acIyroBy€
MO3UTUBHOI OLIHKHU K OpUTiHAIbHA TBOpYa po0oTa, M0 0a3yeThCsl HA OPraHiYHOMY HMO€IHAHHI TEOPETUYHOL
KOHIIETII] 3 MPaKTUYHUM JIOCBIJJIOM BUKJIaJaHHs Kypcy. BBaxato, mo penenszoBana mpaus FO.JI. FOpunenp €
KOPHCHOIO JUII BUKOPHCTaHHS Y HaBYAIBHOMY IPOIIECi 3 MpaBa i Moke OyTH peKOMEHI0BaHA 1O BUJIAHHA 1
BIIPOBA/KEHHS Y HABYAJILHUH NPOLIEC 3 BUBYCHHSI KOHCTUTYLIHHOTO TpaBa.

1 FOpunenp FO.JI. Koncturynitine npaBo Ykpainu: HaBd. noci6. Kuis, 2024.
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Apeenmuncoroi Pecnybnixu, unen MisxchapooHnozo incmumymy
xocmiunoeo npasa (11SL)
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OUuH020 ghaxyrvmemy [epaicasnoco HeKoMepyiliHo20 NiONPUEMCEa
«/epotcasnuii ynigepcumem «Kuigcokuii agiayivinuii iLcmumym»y

KaHouoam IopuoudHux Hayk, 00yeHm Kapeopu KpUMIHAILHO20 npaea i
npoyecy puouuHozo gaxyrememy epicagnozo HekoMepyiuHo2o
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IHCmumym»
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arcasruil ynigepcumem «Kuigcoxuil agiayivinuii incmumympy

OOKMOp WPUOUYHUX HAYK, Ooyenm, Hayionanvnuii mexuiunuil
yuisepcumem Yxpainu « Kuiscokuil nonimexuivnui incmumym
imeni leopa Cikopcbrkozon

KaHOuoam 10puoUyHUX HayK, OOyeHm Kagheopu KpUMIHATbHO20 npasa i
npoyecy wpuouyHo2o axyromemy JlepircasHozo HeKOMepYitiHO2o
nionpuemcmaa «/leporcasnuii ynieepcumem «Kuiscoxutl asiayitinuti
IHCcmumym»

KaHouoam 10puoudHux HayK, 0oyeHm, npoghecop xagheopu yusiibHo2o
npaea i npoyecy 10puoudHo2o (axyivmemy epaicagnoco
Hexomepyitino2o nionpuememaa «/epocaenuil ynisepcumem «Kuiscoxuil
asiayitiHull iHCMUmym»y

KaHouoam 10puouyHuUx HayK, OOyeHm, 0oyenm Kapeopu 20cnodapcvko-
20, NOGIMPAHO20 MA KOCMIYHO20 NPAsa I0puoUyHo20 Gaxyivmemy
Heporcasrnoeo nexomepyiiinoco nionpuemcmea «/{epicagnuil
yHigepcumem «KuiscbKuti agiayitinuii iHCmumymy

Kanouoam HayK 3 0epicasHoco YApasiints, 00yenm, Cmapuiutl UK1aoay
Kagpedpu nyoniuno2o ynpaeuinHs i RPoeKmHo2o menedxcmenmy ep-
JHCABHO20 3aK1A0Y 8UWOI 0Cc8imu « YHigepcumem MeHeOHCMEHMY
ocgimuy, oupexmop Budasnuuoi epynu «Haykogi nepcnexmusuy
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GmbH & Co. KG, Himeuuuna

KanHouoam puoudHux Hayk, 0oyeHm, 0oyenm Kageopu yusiibHo20 npa-
6a i npoyecy w0puduuHo2o axyromemy [lepicasnozo HeKOMepyiuHo2o
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IHCmumym»

3000y8auKa euwoi ocgimu nepuiozo (bakaiaspcbko2o) pieHs PUOUHO-
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orcagnuil ynieepcumem «Kuigcoxuii agiayiiinuii incmumympy

OOKMOp IPUOUYHUX HAYK, npogecop, npoghecop kagedpu
KOHCIUMYYItIH020 | AOMIHICIMPAMUBHO20 NPABa I0PUOUUHO20 aK)Tb-
memy /lepacagHozo HekomepyitiHo2o nionpuemcmea «/lepocasruii
yuisepcumem «Kuiscoxuii agiayitinuil incmumymy

3000y8auKa euwoi 0cgimu nepuioco (bakaia8pcbKko2o) pieHs PUOUUHO-
20 ¢haxynememy [lepacagnozo nexomepyitinozo nionpuemcmea «/lep-
orcagnuil ynigepcumem «Kuigcokuii agiayiiinuii incmumymy

OOKMOp IPUOUYHUX HAYK, npogecop, npoghecop kagedpu
KOHCIUMYYItIH020 | AOMIHICIMPAMUBHO20 NPABa IOPUOUUHO20 aAK)Tb-
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0okmop ¢hinocoii' y eanysi npasa, ooyenm, ooyenm kagheopu
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KaHouoam ipuoudHUx HayK, 0oyeHm, OOyeHm Kageopu KpUMIHaIbHO20
npaea i npoyecy 1puoudHo2o gaxyivmemy epaicagHoeo
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«/leporcasnuii ynisepcumem «Kuiecokuil agiayitinuil incmumymy

IOpuouunui éicnux 4 (73) 2024 253



BIZJOMOCTI ITPO ABTOPIB

Mansapuyx
Haszap Bikmoposuuy

Mameicsa
Japis Anamoniiena

My3uuxa
lean Muxonaitiosuu

Heybvka
JIrobos Cmenaniena

Hickyn
lean Isanosuu

Pemincoxa
fOnia FOpiisna

Caegnisa
Hamanis Onexcanopisna

Ceucmosuu
Poman Cmenanosuy

Copoxa
ap sina Banepiisna

Cmaonuiuenxo
Cepeiii Borooumuposuy

Cmapywenxo
Apocnae Borooumuposuy

KaHouoam puoudHux Hayk, 00yeHm Kagpeopu 20cnodapcpkoeo,
NOBIMPSIHO20 MA KOCMIYHO20 NPasa 0puoutHoco gaxyiememy /lep-
AHCABHO20 HEKOMEPYIUHO20 nionpuemcmea «/lepoicasnuii yrigepcumemn
«Kuiscokuii agiayitinutl incmumymy

3000y8auKa uOi 0C8iMu OpPy2020 (MA2iCMepcbKo2o) PiHs IOPUOULHOZO
@axynememy Jepowcasrnoco nekomepyilinozo nionpuemcmesa «/epcas-
Huti yHieepcumem «Kuigcoxkuii agiayivunuii incmumymy

3000y8au 8uwjoi ocgimu 0py2020 (Mazicmepcbko2o) pieHs I0PUOULHO20
@axynememy Jepowcasrnoco nekomepyiilinozo nionpuemcmea «/epocas-
Huil yHigepcumem «Kuigcoxuii asiayitinuil incmumymy
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Topusoum €spona ¢ Yxpainiy Hayionanwrnozo ¢pondy 0ocuiodicensb
Yxpainu, cmapwiuii euxnaoau xageopu KoHcmumyyitinozo i
aominicmpamusHno2o npasa /lepicasnozo HeKoOMepyitiHo2o
nionpuemcmaa «/leparcasnuii ynigepcumem «Kuigcoxutl asiayivnuii
IHCMuUmMym», eKxcnepmia 3 numansb 00CaioHuybkoi pobomu, Ilpoepama
USAID «PAJ[A: nacmynne noKOMIHHAY

3000y8auKa uWOi 0C8iMu Opy2020 (MA2icmepcbKo20) piHs I0PUOULHO20
paxyrememy Jlepocasnoeo Hekomepyitinoeo nionpuemcmea «/lepoicas-
Huil yHigepcumem «Kuigcoxuil agiayitinuil incmumymy

KaHouoam i0puoudHux Hayk, 0oyeHm, 3a6idyeau Kapeopu npasosHascm-
6a Kumomupcoko2o iHCmumymy npusamuoz20 akyionepHo20 mosapucm-
6a «Buwuii naguanvnutl 3axnao «Midxcpezionansna akademis ynpagninus
NnepCcoHaAnom»

3000y8auKa euuyoi ocgimu nepuioco (6axkanagpcLKozo) pieHs pUOULHO-
20 ¢paxynomemy [leparcagnozo nexomepyitinozo nionpuemcmea «/lep-
alcasnuil ynigepcumem «Kuiscoxuil agiayivinuti incmumympy

Kanouoam iopuouyHUX HayK, aogokam, 00Kmopanm Jlepicasrnoco
HeKoMepYyitino2o nionpuemcmasa «/epocasnutl ynisepcumem « Kuiscokuil
asiayiinHutl IHCMUmymy

3000y8ay uwoOi 0CEIMU MPEembo20 (0CBIMHBLO-HAYKOB020) PIBHS I0PU-
ouuno2o (axyiememy JlepicagHoco HeKOMepYiliHO20 RIONPUEMCTNEA
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BIZJOMOCTI ITPO ABTOPIB

Cyxo0onbcoka
Anacmacisn Anopiiena

Tapaciox
Cepeiti Muxonatiosuu

Timyw
Ipuna Cepeaiigna

Tobati
Anacmacis Baoumiena

Luyropa
Bonooumup lsanosuu

Yepesamiok
Bixmopis bozoanisna

Yyninoa
JIroomuna leaniena

Yynakos
Poman

Ilsauxa
Bixmopisa FOpiisna

IlInax
Inna Muxonaisna

«/lepoicasnuii yHigepcumem «Kuigcokuii agiayivinuti iHcmumymy

KaHOuoam iopuoudHux Hayk, 0oyeHm Kagpeopu 2ocnooapcbKozo,
NOBIMPSAHO20 MA KOCMIYHO20 NPAsa 10puoutHo2o gaxyiememy /lep-
JHCABHO20 HEKOMePYILIHO20 nionpueMcmea «/epacasnutl ynieepcumem
«Kuiscokuil agiayitinuy incmumymy

0okmop ¢hinocogii, doyenm xaghedpu KpumiHarbHO2O HPaAsa i npoyecy
10puUoUYHO20 arkyromemy Jlepicasnoco HeKOMepPYitiHo2o NIONPUEMCMEA
«/lepotcasnuii ynigepcumem «Kuiecoxuii agiayiiinuii iHcmumympy

O0OKMOp IPUOUYHUX HAYK, npogecop, npoghecop kaghedpu eocnodapco-
K020, NOGIMPAHO20 MA KOCMIUHO20 NPAsa OPUOUYHO20 aKyIbmenty
Hepoicasrnozo Hekomepyitinoeo nionpuemcmasa «/lepocasnuii
yuisepcumem «Kuiscokuii agiayivinuil incmumymy

3000y8auKa uWoi 0C8imu Opy2020 (MazicmepcbKo2o) pieHs IPUOULHO20
paxynememy [lepoicasnoeo Hekomepyitinoeo nionpuemcmea «/lepoicas-
Huil yHigepcumem «Kuigcoxuii asiayitinuil incmumymy

KaHouoam opuoudHux HaykK, 3aciaysxcenutl opucm Ykpainu, ciyxay
Inemumymy ecmpameziunux komynixayiti Hayionanonoeo ynigepcumemy
oboponu Yxpainu

KanHouoam iCmopuyHux Hayk, 0oyernm, 0oyeHm Kageopu meopii ma
icmopii depoicasu i npasa LPUOUYHO20 akyrbmemy JlepicasHo2o
Hexomepyitinoeo nionpuememaa «/eporcasnuil ynisepcumem «Kuiscoxuil
asiayitiHutl iHCMumym»y

KaHouoam wpuoudHux HayK, 0oyeHm, 0oyeHm Kageopu
KOHCIUMYYItiHO20 | AOMIHICIPAMUBHO20 NPABA IOPUOUYHO20 (PAKYib-
memy /lepocagnozo HekomepyitiHo2o nionpuemcmasa «/lepaicasruii
yHigepcumem «KuiscbKuii agiayitinuil iHCIumymy

3000y8au 8UWOI OCBIMU MPEMbO20 (0CEIMHbO-HAYKOBO20) PIGHS
Hayionanvnozo yrisepcumemy oboponu Yxpainu

KaHouoam iopuoudHux Hayk, 0oyeHm, 0oyeHm Kageopu meopii ma
icmopii depoicasu i npasa 10pududHo2o gaxyivmemy epacasnozo
HeKkoMepYyitiHo2o nionpuemcmasa «/epocasnutl ynisepcumem « Kuiscokutl
asiayitiHutl incmumym

3000y8auka uuioi 0ceimu 0py202o (MazicmepcbKo2o) PieHsl IOPpUOUUHO20
gaxyrememy Jlepocasrozo HekomepyitiHo2o nionpuemcmea «/lepocas-
Hull ynigepcumem «Kuigcoxuil agiayitinuil incmumymy
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BUMOI'M O O®OPMJIEHHA CTATEN

Crarts moBuHHa OyTH  CTPYKTypOBaHa
(TmomizeHa Ha PO3MIIN 3 3aroJIOBKAMH) BiIIOBITHO
1o sBumor BAK Vkpainu Matu Taki eJIeMEHTH:

1) mocTtaHOBKY MPOOJIEMH y 3aralIbHOMY BUTIISIAI
Ta ii 3B 430K i3 BaXJIMBAMH HAyKOBHMH Ta TIpaK-
TUYHUMH 33aBIaHHIMU;

2) aHaITi3 OCTaHHIX MOCTiKEHb 1 myOmiKkarii, y
SIKAX 3aIl0YaTKOBAHO PO3B’SI3aHHS JaHOI MPoOIeMu
i Ha SKI CHOHpAaETbCS  aBTOP, BUAUICHHSA
HEBUPIIIEHUX PaHillle YaCTHH 3arajbHol mpoliemu,
KOTPHUM IIPHUCBSYYETHCS O3HAUEHA CTATTS;

3) dopmyntoBaHHS MUieH cTaTTi (TOCTaHOBKA
3aBIaHHS);

4) BUKJIaJl OCHOBHOTO MaTepially JOCIIHKCHHS 3
MOBHUM OOTPYHTYBaHHSIM OTPHUMaHHX HayKOBUX
pe3yibTaTIB;

5) BUCHOBKH 3 JIaHOTO JIOCTIPKEHHS 1 MEePCIeK-
THUBH MOJANBIINUX PO3POOOK.

OOcsr crarTi 3 pUCYHKaMH, TaOJUIIMH, CITH-
CKOM Jiteparypu, aHortamismMu — 10-12 moBHEX
CTOPIHOK.

CratTio HaOuparoTh 3 ab3amHuM Bigctymnom (0,5
cM) y TekctoBomy peaakrtopi Word for Windows
XP mpudptom Times New Roman y pexumi
ABTOMATUYHOT PO3CTAHOBKH IEPEHOCIB Y TaKOMY
MOPSZIKY:

1) innexc YK (3miBa, 3Bepxy, Kerib 14);

2) iHimiamu, Tpi3BUINA aBTOpIB (CIpaBa, Kerjb
14, wami HaBXUPHUI), HAYKOBUH
CTYIIiHb, BUCHE 3BAHHS;

3) HasBa crarti (MO 1EHTPY, Kerib 14, Benuki
JTEpH, HAITIBXKUPHHHN);

4) aporanii (i3 BH3HAYEHHAM METH, METOIIB,
pe3ynbTaTiB JOCTiHKEHHS, OOTOBOPEHHS; KYpPCHB)
YKPaiHCBKOIO, aHTJIIHICHKOI0 MOBOIO (Kerib 14)*;

5) KITIIOYOBI CJIOBA;

6) TEeKCT CTaTTi;

7) ciicok Jiteparypu (kerib 14);

8) TpaHciiTepalisi COHCKY JIiTepaTypy JaTHHH-
neto (keras 14);

miTepu,

9) BimoMoOCTI TpO aBTOpa YKpalHCHKOIO Ta
aHTIIHCHKOI0 MOBaMHU.

VY miteparypi (kerip 14), sika TOJA€TbCA Y TO-
PSAAKY TIOCHIIaHHA, 000B’I3KOBO BKa3yIOTh aBTOPIB,
MOBHY Ha3By KHHUTH, TOM (HOMEp, BUIIYCK), MICTO
BUJAHHS, BUIABHUIITBO, DPIK BHUIAHHS, 3araibHy
KUTBKiCTB cTopiHok ctatTi (JICTY 8302:2015).

bibmiorpadiuyni  3ammcnm  moBHHHI  OyTH
MPOHYMEpPOBaHi i MaTH MOCHJIAHHA Ha JDKepena y
TEKCTi CTaTTi Y KBaApPaTHUX AYKKax.

[MocunanHs Ha HeomyOJlikoBaHi poOOTH HE JIO-
MyCKalOThCS.

KinbKicTh pKepen y BUKOPHCTAaHHX MaTepianax
MOBMHHA OyTH He MeHIe 10 Ta He MepeBUIYBaTH
15 (ue 3-x  Kepen
3apyOiHHUX aBTOPIB, OOOB’SI3KOBI IMOCHJIAHHS Ha
Mpali WIeHiB peAKoIerii KypHaly).

CraTTio OAaI0Th HA €JICKTPOHHOMY Ta Marepo-

MCHIIIC AHI'JIOMOBHHX,

BOMY HOCISIX Yy peJaKIifo YKpaiHCBKOIO MOBOK Y

OTHOMY TMpPHUMIPHUKY, HQJPYKOBaHHUX  uepe3
1,5 mixkpsinkoBux iHTepBaniB opmary A4.
Jo crarti MOXyTh OyTH BHECEHI 3MiHH

pEeNaKIifHOTO XapakTepy 0e3 Y3roJKEHHs 3 aBTO-
poMm.

CTaTTI0O MOJaBATH HAYKOBO Ta CTHJIICTHYHO
Bigpenarosanow, Buuntanow. /[iasa acmipaHTis,
a1’ IOHKTIB, 3100yBa4iB HAYKOBOI'0 CTYNEHSI Ma€
AO0JABATHCH PpeleH3is HAyKOBOI0 KepiBHHKA.
IIpu mopyumeHHi BUMOr — CTATTS He PO3IJIsida-
THMeTbecsl. OKpeMo mojgaBaTH JaHi MPO aBTOpa
cTaTTi: npi3Buile, iM’s, Mmo-0aTbKOBI
(mMOBHICTI0), HAYKOBHUIl CTYNiHb, BU€HE 3BAHHI,
mocajaa, I0MAalHI0 ajapecy, TejedoH (I1o0MalIHii,
CJIy:k00BHii YU MOOIJILHUI).

OnyOaikoBaHi cTaTTi BiI0OMBaIOTh TOYKY 30-
Py aBTOPIB, IKa He 3aBKAH 30iracrbcs 3 AyMKOIO
penakuiiiHol  koJerii. BinnmoBinanabHicTh 3a
TOYHiCTh HMUTYBAHb Hece ABTOP.

CraTTi BUIAI0TBCSA B ABTOPCHKIN peakimii.
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NMPUKNALO O®OPMIIEHHA OCHOBHUX EJIEMEHTIB CTATTI

VIIK 342.924: 658.562.44: 664(045)

M. C. I1aBjeHko,
KaHIuAaT IOpUINYHUAX HAYK, JOLEHT
ORCID ID: https://orcid.org/0000-0000-0000-0000

YMOBMU 3AITPOBA/IZKEHHA CUCTEMMU YIIPABJIIHHA
BE3INEYHICTIO XAPYOBHUX MPOAYKTIB (HACCP) B YKPAIHI:
AJIMIHICTPATUBHO-ITIPABOBUM ACHIEKT

HepxaBuuii yHiBepcuteT «KuiBcbkuii aBiaiiHUN iHCTUTYT
npocnekT Jlrobomupa ['y3apa, 1, 03058, Kuie, Ykpaina
E-mail: pavlenko@ukr.net

Mema: oocrnioumu Hopmamueni 3acaou enposadcenns cucmemu Hazard Analysis and Critical Control
Points (HACCP) ¢ Vkpaini sx uunnuxa 6esnexu xap4oux npooykmie. Memoou 00caioscenns: 0OKyMeH-
MANbHO2O AHANI3Y | CUHmME3Y, NOPIBHANbHO20 AHANI3Y, 00 €EKMUBHOL iCMUHU, NI3HABAILHO-AHALIMUYHULL MA
in. Pezynomamu: y3azanoneni 6umozu wjo0o po3pooKu, npo8aoicerHts ma 3acmocy8anis NOCMItIHO Oilouux
npoyedyp, 3acHoganux Ha npunyunax Cucmemu ynpaeuinusa besneunicmio xapuosux npooykmie (HACCP).
0062060penna: 3’5c08aHI NONONCEHHS WOOO 3aNPOBAOICEHH ONEPAMOPAMU PUHKY NPOSPAM-NEPeoyMos,
npunyunie HACCII, po3pobku nocmitiHo Oitouux KOHMPOAbHUX NPOYedyp, CHpoOujeHe 3aCmMoCy8anHs CUcme-
mu HACCP 0ns negHux onepamopis puHky moujo.

Kniouosi crosa: Hazard Analysis and Critical Control Points (HACCP); nocmiiino Oitoui KOHmMpoOabHi
npoyedypu, sepugbixayisi; nepexpecre 3a0pyouenHs,; npozpama-nepeoymosa; naan HACCP.

Cmpykmypa cmammi. nocmaHoéka npooiemu ma ii akmyanbHiCms, auaniz 0ocniodicens i nyonikayitl 3
npooiemu; Mema, OCHOGHUL Mamepiai, 6UCHOBKU.

Jimepamypa
1. Ky3zpoma B.B., [laBmiok C.I. BrnpoBamkeHHSI cUCTEMH yIpaBIliHHS O€3MEYHICTIO XapyOBUX MPOIYKTiB
Ha ocHosi kounenmnii HACCP. Modern Economics. 2019. Ne 14(2019). C. 115-120.

References
1. Kuzoma V.V., Pavlyuk S.I. Vprovadzhennya systemy upravlinnya bezpechnistyu kharchovykh
produktiv na osnovi kontseptsiyi NASSR. Modern Economics. 2019. Ne 14(2019). S. 115-120.
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Mykola Pavlenko

CONDITIONS FOR THE IMPLEMENTATION OF THE FOOD SAFETY
MANAGEMENT SYSTEM (HACCP) IN UKRAINE: ADMINISTRATIVE
AND LEGAL ASPECT

State University «Kyiv Aviation Institute»
Liubomyra Huzara Avenue, 1, 03058, Kyiv, Ukraine
E-mail: pavlenko@ukr.net

Purpose: to explore the regulatory bases for the implementation of the Hazard Analysis and Critical
Control Points (HACCP) system in Ukraine as a factor in food safety. Methods: documentary analysis and
synthesis, comparative analysis, objective truth, cognitive-analytical, etc. Results: generalized requirements
for the development, implementation and application of permanent procedures based on the principles of the
Food Safety Management System (HACCP). Discussion: clarified the provisions on the introduction of
prerequisites by market operators, the principles of the HACCP, the development of permanent monitoring
procedures, a simplified approach to the application of the HACCP system for certain market operators, etc.

Requirements for safety and quality of food products were considered to be of particular relevance at all
times, because non-compliance with these requirements could be detrimental to human life and health. Food
safety is one of the main areas that determines the health of the population, preservation of the gene pool of
the nation.

At the same time, the decision of these issues is related not only to the quality control of the final product,
but also to the monitoring of production processes throughout the production chain for the timely detection
of hazardous products. This monitoring system was called Hazard Analysis and Critical Control Points
(HACCP) - a system that identifies, assesses and controls the hazards that are critical to the safety of food
products.

The EU considers HACCP to be the most effective method of ensuring food safety and requires all food
industry enterprises to implement, observe and implement procedures based on the principles of HACCP.

The principles of the HACCP, the program-preconditions of the HACCP system, the sequence of the de-
velopment of the HACCP system, are formalized in accordance with the Requirements for the development,
implementation and application of permanent procedures based on the principles of the Food Safety Man-
agement System (HACCP) (from 01.10.2012 M 590). The analysis is of practical importance for the practi-
cal implementation of the procedures reviewed in order to ensure the safety of food products.

The direction of further research is the details of the programs, the prerequisites for each of the predicted
components, as well as the procedures that ensure the efficient functioning of the HACCP system.

Key words: Hazard Analysis and Critical Control Points (HACCP); permanent control procedures; veri-
fication; cross-contamination; prerequisite program; the HACCP plan.
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